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George  Kendall  and  others,  Plaintiffs  in  Error,   v.  Joseph  S. 

WiNSOR. 

21  H.  322. 

Pateht  JiAW — Delay  in  obtaihiko  Patent. 

1.  While  an  inventor  is  experimenting  with  and  perfecting  his  invention,  if  he  volnnta- 
rily  permits  it«  use  by  the  public,  with  no  attempt  to  conceal  or  protect  his  invention, 
a  party  making  one  of  his  machines  may  lawfully  use  it  after  the  patent  has  been 
issued. 

2.  But  if  the  inventor  has  endeavored  to  conceal  his  invention,  and  has  asserted  his 
design  to  secure  a  patent  as  soon  as  perfected,  one  who  has  surreptitiously  obtained 
knowledge  which  enables  him  to  construct  and  nse  the  invention  is  liable  as  an 
infringer  if  he  continue  this  use  after  the  patent  has  been  obtained. 

3.  The  question  of  the  abandonment  of  the  invention  by  the  inventor  to  the  public, 
and  the  surreptitious  discovery  and  use  of  it  by  the  infringer,  are  questions  to  be 
submitted  as  matter  of  fact  to  the  jury,  under  proper  instructions  from  the  court. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  district  of 
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Rhode  Island.     The  instruction  of  the  court  complained  of,  and  all 
the  facts  and  pleadings,  are  fully  set  forth  in  the  opinion. 

Mr,  Jenckes,  for  plaintiff  in  error. 

Mr,  Keller^  for  defendant. 

[  *  323  ]  *Mr.  Justice  Danibl  delivered  the  opinion  of  the  court. 
This  was  an  action  on  the  case  in  the  circuit  court  of 
the  United  States,  instituted  by  the  defendant  in  error  against  the 
plaintiffs,  for  the  recovery  of  damages  for  an  alleged  infringement 
by  the  latter  of  the  rights  of  the  former  as  a  patentee.  No  question 
was  raised  upon  the  pleadings  or  the  evidence  in  this  case  as  to  the 
originality  or  novelty  of  the  invention  patented,  nor  with  respect 
to  the  identity  of  that  invention  with  the  machine  complained  of  as. 
an  infringement  of  the  rights  of  the  patentee,  nor  as  to  the  use  of 
that  machine.  These  several  facts  were  conceded,  or  at  any  rate 
were  not  controverted,  between  the  parties  to  this  suit. 

Under  the  plea  of  not  guilty^  the  defendant  in  the  circuit  court 
gave  notice  of  the  following  defenses  to  be  made  by  him : 

1.  A  license  from  the  plaintiff  to  use  his  invention. 

2.  A  right  to  use  that  invention  in  virtue  of  the  seventh  section 
of  the  act  of  congress  of  the  3d  of  March,  1839,  which  section 
provides,  ''That  every  person  or  corporation  who  has  or  shall  have 
purchased  or  constructed  any  newly-invented  machine,  manufac- 
ture, or  composition  of  matter,  prior  to  the  application  of  the  in- 
ventor or  discoverer  for  a  patent,  shall  be  held  t(»  possess  the  right 
to  use,  and  vend  to  others  to  be  used,  the  specific  machine,  manu- 
facture, or  composition  of  matter,  so  made  or  purchased,  without 
liability  therefor  to  the  inventor  or  any  other  person  interested  in 
such  invention." 

To  the  relevancy  and  effect  of  the  evidence  adduced  with  refer- 
ence to  the  two  defenses  thus  notified,  and  to  the  questions  of  law 
arising  upon  the  issues  made  by  those  defenses,  this  controversy  is 
properly  limited. 

Upon  the  trial  in  the  circuit  court,  in  support  of  this  defense, 

evidence  was  introduced  tending  to  show  that  the  plain- 
[  *  324  ]  *  tiff  constructed  a  machine  in  substantial  conformity  with 

his  specification  as  early  as  1816,  and  that  in  1849  he 
had  several  such  machines  in  operation,  on  which  he  made  harness 
to  supply  all  such  orders  as  he  could  obtain  ;  that  he  continued 
to  run  these  machines  until  he  obtained  his  letters  patent ;  that  he 
repeatedly  declared  to  different  persons  that  the  machine  was  so 
complicated  that  he  preferred  not  to  take  a  patent,  but  to  relvjon 
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the  diflficulty  of  imitating  the  machine,  and  the  secrecy  in  which 
he  kept  it.  And  the  defendants  also  gave  evidence  tending  to  prove 
that  the  first  of  their  machines  was  completed  in  the  autumn  of 
1853,  and  the  residue  in  the  autumn  of  1854 ;  and  that,  in  the  course 
of  that  fall,  the  plaintiff  had  knowledge  that  the  defendants  had 
built,  or  were  building,  one  or  more  machines  like  his  invention, 
and  did  not  interpose  to  prevent  them. 

The  plaintiff  gave  evidence  tending  to  prove  that  the  first  ma- 
chine built  by  him  was  never  completed  so  as  to  operate  ;  that  his 
second  machine  was  only  partially  successful,  and  improvements 
were  made  upon  it;  that  in  1849  he  began  four  others,  and 
completed  them  in  that  year,  and  made  harness  on  them,  which 
he  sold  when  he  could  get  orders ;  that  they  were  subject  to 
some  practical  diflSculties,  particularly  as  it  respected  the  method 
of  marking  the  harness,  and  the  liability  of  the  bobbin  to  get 
out  of  the  clutch ;  that  he  was  employed  in  devising  means  to 
remedy  these  defects,  and  did  remedy  them  ;  that  he  also  en- 
deavored to  simplify  the  machine  by  using  only  one  ram-shaft ;  that 
he  constantly  intended  to  take  letters  patent  when  he  should  have 
perfected  the  machine  ;  that  he  applied  to  Mr.  Keller  for  this  pur- 
pose in  February,  1853,  but  the  model  and  specifications  were  not 
sent  to  Washington  till  November,  1854;  that  he  kept  the  ma- 
chines from  the  view  of  the  public,  allowed  none  of  the  hands  em- 
ployed in  the  mill  to  introduce  persons  to  view  them,  and  that  the 
hands  pledged  themselves  not  to  divulge  the  invention  ;  that  among 
the  hands  employed  by  the  plaintiff  was  one  Kendall  Aldridge, 
who  left  the  plaintiff's  employment  in  the  autumn  of  1852,  and 
entered  into  an  arrangement  with  the  defendants  to  copy  the  plain- 
tiff's machine  for  them,  and  did  so  ;  and  that  it  was  by 
Aldridge,  and  *  under  his  superintendence,  and  by  means  [  *  325  ] 
of  the  knowledge  which  he  had  gained  while  in  the  plain- 
tiff's employment,  under  a  pledge  of  secrecy,  that  the  defendant's 
machines  were  built  and  put  in  operation  ;  and  that  one  of  the 
defendants  had  procured  drawings  of  the  plaintiff's  machine,  and 
has  taken  out  letters  patent  for  it  in  England. 

Each  party  controverted  the  facts  thus  sought  to  be  proved  by 
the  other. 

The  defendant's  counsel  prayed  the  court  to  instruct  the  jury  as 
follows: 

1.  That  it  is  the  duty  of  an  inventor,  if  he  would  secure  the  pro- 
tection of  the  patent  laws,  to  apply  for  a  patent  as  soon  as  his  ma- 
chine (if  he  has  invented  a  machine)  is  in  practical  working  order, 
so  as  to  work  regnlarly  every  day  in  the  business  for  which  it  was 
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designed ;  and  if  he  does  not  so  apply,  he  has  no  remedy  against 
any  persons  who  possess  themselves  of  the  invention,  with  his  knowl- 
edge and  without  his  notification  to  desist,  or  of  his  claims  as  an 
inventor  before  he  applies  for  his  patent. 

2.  That  a  machine  can  no  longer  be  considered  as  an  experiment, 
or  the  subject  of  experiment,  when  it  is  worked  regularly  in  the 
course  of  business,  and  produces  a  satisfactory  fabric,  in  quantities 
sufficient  to  supply  the  entire  demand  for  the  article. 

3.  That  in  order  to  justify  the  delay  of  the  plaintiff  in  applying 
for  a  patent  after  his  machine  was  in  practical  working  order,  on 
the  ground  of  the  desire  to  improve  and  perfect  it,  the  plaintiff 
must  show  some  defect  in  construction,  or  difficulty  in  the  operation 
or  mode  of  operation,  which  he  desired  and  expected  to  remove  by 
further  thought  and  study;  and  if  no  such  thing  is  shown,  then 
the  machine  must  be  held  to  have  been  completed  and  finished,  in 
the  sense  of  the  patent  law,  at  the  time  it  was  put  in  regular  work- 
ing use  and  operation. 

4.  That  under  the  Tth  section  of  the  act  of  1839,  entitled,  &c., 
if  the  jury  are  satisfied  that  the  machines  for  the  use  of  which  the 
defendants  are  sued  were  constructed  and  put  in  operation  before  the 

plaintiff  applied  for  his  patent,  then  the  defendants  pos- 
[  *  326  ]  sessed  the  right  to  use,  and  vend  to  others  to  be  *  used, 

the  specific  machines  made  or  purchased  by  them,  with- 
out liability  therefor  to  the  plaintiff;  and  the  jury  are  to  inquire 
and  find  only  the  fact  of  such  construction  l)efore  the  date  of  the 
plaintiff's  application,  in  order  to  render  a  vendict  for  the  defend- 
ants. 

5.  That  under  said  section  of  said  act,  if  the  machines  iLsed  by 
the  defendants  were  purchased  or  constructed  by  them  before  the 
application  of  the  plaintiff  for  his  patent,  with  the  knowledge  of 
the  plaintiff,  then  they  must  be  held  to  possess  the  right  to  use, 
and  vend  to  others  to  be  used,  the  machines  so  purchased  or  con- 
structed ;  and  the  jury  are  to  inquire  into  and  find  only  the  fact  of 
such  purchase  or  construction,  and  that  the  plaintiff  had  knowledge 
of  the  same,  in  order  to  render  a  verdict  for  the  defendants. 

6.  That  under  said  section  of  said  act,  if  the  machines  used  by 
the  defendants  were  purchased  or  constructed  by  them  before  the 
application  of  the  plaintiff  for  his  patent,  without  the  knowledge 
of  the  plaintiff,  and  without  his  notifying  the  defendants  of  his 
claim  as  the  inventor,  and  requiring  them  to  desist  from  such  con- 
struction, then  they  must  be  held  to  possess  the  right  to  use,  and 
vend  to  others  to  use,  the  machines  so  purchased  or  constructed ; 
and  the  jury  are  to  inquire  only  into  and  find  the  fact  of  such  mir- 


DECEMBER  TERxM,  1858. 


Kendall  v,  WinRor. 


chase  or  construction,  and  that  the  plaintifi*  had  knowledge  of  the 
same,  and  did  not  notify  the  defendant  to  desist  from  such  purchase 
or  construction  of  his  claims  as  inventor,  in  order  to  render  a  ver- 
dict for  the  defendants. 

The  court  set  aside  all  those  prayers  for  instructions,  and  did 
instruct  the  jury  as  follows: 

1.  That  if  Aldridge,  under  a  pledge  of  secrecy,  obtained  knowl- 
edge of  the  plaintiff's  machine — and  he  had  not  abandoned  it  to 
the  public — and  thereupon,  at  the  instigation  of  the  defendants, 
and  with  the  knowledge,  on  their  part,  of  the  siirreptitiousness  of 
his  acts,  constructed  machines  for  the  defendants,  they  would  not 
have  the  right  to  continue  to  use  the  same  after  the  date  of  the 
plaintiff's  letters  patent.  But  if  the  defendants  had  these  machines 
constructed  before  the  plaintiff* s  application  for  his  letters 
patent  J  under  the  belief  autliorized  by  him  that  he  *  consented  [  *  327  ] 
and  allowed  them  so  to  do,  then  they  might  lawfully  con- 
tinue to  use  the  same  after  the  date  of  the  plaintiff's  letters  patent, 
and  the  plaintiff  could  not  recover  in  this  action.  And  that  if  the 
jury  should  find  that  the  plaintiff's  declaration  and  conduct  were 
such  as  to  justify  the  defendants  in  believing  he  did  not  intend  to 
take  letters  patent,  but  to  rely  on  the  difficulty  of  imitating  his 
machine,  and  the  means  he  took  to  keep  it  secret,  this  would  be  a 
defense  to  the  action.  And  they  were  further  instructed,  that  to 
constitute  such  an  abandonment  to  the  public  as  would  destroy  the 
plaintiff's  right  to  take  a  patent,  in  a  case  where  it  did  not  appear 
any  sale  of  the  thing  patented  had  been  made,  and  there  was  no 
open  public  exhibition  of  the  machine,  the  jury  must  find  that  he 
intended  to  give  up  and  relinquish  his  right  to  take  letters  patent. 
But  if  the  plaintiff  did  intend  not  to  take  a  patent,  and  manifested 
that  intent  by  his  declarations  or  conduct,  and  thereupon  it  was 
copied  by  the  defendant,  and  so  went  into  use,  the  plaintiff  could 
not  afterwards  take  a  valid  patent. 

To  which  refusal  to  give  the  instructions  prayed  for,  as  well  as 
to  the  instructions  given,  the  defendants,  by  their  counsel,  excepted 
before  the  jury  retired  from  the  bar;  and,  as  the  matter  thereof  did 
not  appear  of  record,  prayed  the  court  to  allow  and  seal  this  bill  of 
exceptions ;  which,  being  found  correct,  has  been  allowed  and  sealed 
accordingly  by  the  presiding  judge.  B.  R.  Ccrtis, 

[l.  8.]  Justice  Sup,  Ct,  U,  8. 

The  first  ground  of  defense  assumed  under  the  notice  from  the 
defendant  in  the  court  below — viz:  a  license  from  the  patentee — 
may  at  once  be  disposed  of  by  the  remark  that  no  evidence  was 
offered  on  the  trial,  bearing  directly  or  remotely  upon  the  fact  of 
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an  actual  license  from  the  patentee,  either  to  the  defendant  or  to 
any  person  whomsoever.  The  defense  then  must  depend  exclu- 
sively upon  the  proper  construction  of  the  section  of  the  law  above 
cited,  and  the  application  of  that  section  to  the  conduct  of  the  par- 
ties, as  shown  by  the  bill  of  exceptions. 

It  is  undeniably  true,  that  the  limited  and  temporary 
[  *  328  ]  *  monopoly  granted  to  inventors  was  never  designed  for 

their  exclusive  profit  or  advantage;  the  benefit  to  the  pub- 
lic or  community  at  large  was  another  and  doubtless  the  primary 
object  in  granting  and  securing  that  monopoly.  This  was  at  once 
the  equivalent  given  by  the  public  for  benefits  bestowed  by  the 
genius  and  meditations  and  skill  of  individuals,  and  the  incentive 
to  further  efforts  for  the  same  important  objects.  The  true  policy 
and  ends  of  the  patent  laws  enacted  under  this  government  are 
disclosed  in  that  article  of  the  constitution,  the  source  of  all  these  ^ 
laws,  viz:  *'to  promote  the  progress  of  science  and  tlie  useful 
arts,"  contemplating  and  necessarily  im[)lying  their  extension, 
and  increasing  adaptation  to  the  uses  of  society.  (Vide  Consti- 
tution of  the  United  States,  art.  1,  sec.  8,  clause  9.)  By  correct 
induction  from  these  truths,  it  follows,  that  the  inventor  who 
designedly,  and  with  the  view  of  applying  it  indefinitely  and 
exclusively  for  his  own  profit,  withholds  his  invention  from  the 
public,  comes  not  within  the  policy  or  objects  of  the  constitution 
or  acts  of  congress.  He  does  not  promote,  and,  if  aided  in  his 
design,  would  impede,  the  progress  of  science  and  the  useful  arts. 
And  with  a  very  bad  grace  could  he  appeal  for  favor  or  protection 
to  that  society  which,  if  he  had  not  injured,  he  certainly  had 
neitlier  benefited  nor  intended  to  benefit.  Hence,  if,  during  such 
a  concealment,  an  invention  similar  to  or  identical  with  his  own 
should  be  made  and  patented,  or  brought  into  use  without  a  patent, 
the  latter  could  not  be  inhibited  or  restrict^,  upon  proof  of  its  iden- 
tity with  a  machine  previously  invented  and  withheld  and  concealed 
by  the  inventor  from  the  public.  The  rights  and  interests,  whether 
of  the  public  or  of  individuals,  can  never  be  made  to  yield  to  schemes 
of  selfishness  or  cupidity ;  moreover,  that  which  is  once  given  to  or 
is  invested  in  the  public,  cannot  be  recalled  nor  taken  from  them. 
But  the  relation  borne  to  the  public  by  inventors,  and  the  obli- 
gations they  are  bound  to  fulfill  in  order  to  secure  from  the  former 
protection,  and  the  right  to  remuneration,  by  no  means  forbid  a 
delay  requisite  for  completing  an  invention,  or  for  a  test  of  its  value 

or  success  by  a  series  of  sufficient  and  practical  experiments; 
[  *  329  ]  nor  do  they  forbid  a  discreet  and  *  reasonable  forbearance 

to  proclaim  the  theory  or  operation  of  a  discovery  during 

-^—^ ^.^ 
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its  progress  to  completion,  and  preceding  an  application  for  protec- 
tion in  that  discovery.  The  former  may  be  highly  advantageous, 
as  tending  to  the  perfecting  the  invention ;  the  latter  may  be  indis- 
pensable, in  order  to  prevent  a  piracy  of  the  rights  of  the  true 
inventor. 

It  is  the  unquestionable  right  of  every  inventor  to  confer  gratuit- 
ously the  benefits  of  his  ingenuity  upon  the  public,  and  this  ho 
may  do  either  by  express  declaration  or  by  conduct  equally  signifi- 
cant with  language — such,  for  instance,  as  an  acquiescence  with 
full  knowledge  in  the  use  of  his  invention  by  others ;  or  he  may 
forfeit  his  rights  as  an  inventor  by  a  willful  or  negligent  postpone- 
ment of  his  claims,  or  by  an  attempt  to  withhold  the  benefit  of  his 
improvement  from  the  public  until  a  similar  or  the  same  improve- 
ment should  have  been  made  and  introduced  by  others.  Whilst 
the  remuneration  of  genius  and  useful  ingenuity  is  a  duty  incum- 
bent upon  the  public,  the  rights  and  welfare  of  the  community 
must  be  fairly  dealt  with  and  effectually  guarded.  Considerations 
of  individual  emolument  can  never  be  permitted  to  operate  to  the 
injury  of  these.  But,  whilst  inventors  are  bound  to  diligence  and 
fairness  in  their  dealings  with  the  public,  with  reference  to  their 
discoveries  on  the  other  hand,  they  are  by  obligations  equally 
strong  entitled  to  protection  against  frauds  or  wrongs  practiced  to 
pirate  from  them  the  results  of  thought  and  labor,  in  which  nearly 
a  lifetime  may  have  been  exhausted ;  the  fruits  of  more  than  the 
viginii  annorura  IrumbrationeSy  which  fruits  the  public  are  ultimately 
to  gather.  The  shield  of  this  protection  has  been  constantly  inter- 
posed between  the  inventor  and  fraudulent  spoliator  by  the  courts 
in  England,  and  most  signally  and  effectually  has  this  been  done 
by  this  courts  as  is  seen  in  the  cases  of  Pennock  &  Sellers  v.  Dia- 
logue, (2  Peters,  1,)  and  of  Shaw  v.  Cooper,  (7  Peters,  292.)  These 
may  be  regarded  as  leading  cases  upon  the  questions  of  the  abroga- 
tion or  relinquishment  of  patent  privileges  as  resulting  from  avowed 
intention,  from  abandonment  or  neglect,  or  from  use  known  and 
assented  to. 

Thus,  in  the  former  case,  the  court,  on  page  18,  interpreting  the 
phrase,  ^^noi  knovm  or  ttsed  before  the  application  for  a 
patent,  *  make  the  inquiry,  ^  what  is  the  true  meaning  of  [  *  530  ] 
the  words  Tiot  knovm  or  used,*  &c.  They  cannot  mean 
that  the  thing  invented  was  not  known  or  used  before  the  applica- 
tion by  the  inventor  himself;  for  that  would  be  to  prevent  the  only 
means  of  his  obtaining  a  patent.  The  use  as  well  as  the  knowledge 
of  his  invention  must  be  indisputable,  to  enable  him  to  ascertain  its 
competency  to  the  end  proposed,  as  well  as  to  perfect  its  component 
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parts.  The  words,  then,  to  have  any  rational  interpretation,  must 
mean,  not  known  or  vsed  by  others  before  the  application.  But  how 
known  or  used?  If  it  were  necessary,  as  it  well  might  be,  to  employ 
others  to  assist  in  the  original  structure  or  use  by  the  inventor  him- 
self, or  if  before  his  application  his  invention  should  be  pirated  by 
another,  or  used  without  his  consent,  it  can  scarcely  be  supposed  that 
the  legislature  had  within  its  contemplation  such  knowledge  or 
use."  Further  on  in  the  same  case,  page  19,  the  court  say:  ^*  If 
an  inventor  should  be  permitted  to  hold  back  from  the  knowledge 
of  the  public  the  secrets  of  his  invention,  if  he  should  for  a  long 
period  of  years  retain  the  monopoly,  and  make  and  sell  his  inven- 
tion publicly,  and  thus  gather  the  whole  profits  of  it,  relying  on 
his  superior  skill  and  knowledge  of  the  structure,  and  then,  and 
then  only,  when  the  danger  of  competition  should  force  him  to 
secure  the  exclusive  right,  he  should  be  allowed  to  take  out  a  pat- 
ent, and  thus  exclude  the  public  from  any  further  use  than  what 
would  be  derived  under  it  during  his  fourteen  years,  it  would  mate- 
rially retard  the  progress  of  science  and  the  useful  arts,  and  give  a 
premium  to  those  who  should  be  least  prompt  to  communicate  their 
discoveries."  In  Shaw  v.  Cooper,  (7  Peters,)  this  court,  on  page 
319,  in  strict  coincidence  with  the  decision  in  2  Peters,  say:  *'The 
knowledge  or  use  spoken  of  in  the  statute  could  have  referred  to 
thjB  public  only,  and  cannot  be  applied  to  the  inventor  himself;  he 
must  necessarily  have  a  perfect  knowledge  of  the  thing  invented 
and  its  use,  before  he  can  describe  it,  as  by  law  he  is  required  to  do 
preparatory  to  the  emanation  of  a  patent.  But  there  may  be  cases 
in  which  the  knowledge  of  the  invention  may  be  surreptitiously 
obtained,  and  communicated  to  the  public,  that  do  not  affect 
the  right  of  the  inventor.  Under  such  circumstances, 
[  *  331  ]  *  no  presumption  can  arise  in  favor  of  an  abandonment  of 
the  right  to  the  inventor  to  the  public,  though  an  acqui- 
escence on  his  part  will  lay  the  foundation  for  such  a  presumption." 

The  real  interest  of  an  inventor  with  respect  to  an  assertion  or 
surrender  of  his  rights  under  the  constitution  and  laws  of  the  United 
States,  whether  it  be  sought  in  his  declarations  or  acts,  or  in  for- 
bearance or  neglect  to  speak  or  act,  is  an  inquiry  or  conclusion  of 
fact,  and  peculiarly  within  the  province  of  the  jury,  guided  by  legal 
evidence  submitted  to  them  at  the  trial. 

Recurring  now  to  the  instruction  from  the  judge  at  circuit  in  this 
case,  we  consider  that  instruction  to  be  in  strict  conformity  with 
the  principles  hereinbefore  propounded,  and  with  the  doctrines  of 
this  court,  as  declared  in  the  cases  of  Pennock  v.  Dialogue  and 
Shaw  V.  Cooi)er.     That  instruction  diminishes  or  excludes  no  proper 
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ground  upon  which  the  conduct  and  intent  of  the  plaintiff  below, 
as  evidenced  either  by  declarations  or  acts,  or  by  omission  to  speak 
or  act,  and  on  which  also  the  justice  and  integrity  of  the  conduct 
of  the  defendants  were  to  be  examined  and  determined.  It  sub- 
mitted the  conduct  and  intentions  of  bf>th  plaintiff  and  defendants 
to  the  jury,  as  questions  of  fact  to  be  decided  by  them,  guided  simply 
by  such  rules  of  law  as  had  been  settled  with  reference  to  issues  like 
the  one  before  them ;  and  upon  those  questions  of  fact  the  jury  have 
responded  in  favor  of  the  plaintiff  below,  the  defendant  in  error. 
We  think  that  the  rejection  by  the  court  of  the  prayers  offered  by 
the  defendants  at  the  trial  was  warranted  by  the  character  of  those 
prayers,  as  having  a  tendency  to  narrow  the  inquiry  by  the  jury  to 
an  imperfect  and  partial  view  of  the  case,  and  to  divert  their  minds 
from  a  full  comprehension  of  the  merits  of  the  controversy.  The 
decision  of  the  circuit  court  is  affirmed,  therefore,  with  costs. 


Mart  Ann  Thomas,  Plaintiff  in  Error,  v.  Eliza  Lawson  and  others. 

21  H.  331. 
Tax  Titles. 

1.  An  objection  that  a  deed  on  a  sale  for  taxes  shows  fraud  on  its  face,  which  points 
to  no  special  indication  of  frand,  cannot  be  noticed  in  this  court. 

2.  The  statutes  of  Arkansas  make  the  sheriflTs  deed  on  a  sale  for  taxes  evideoce  of  the 
regularity  and  legality  of  such  sale,  and  this  casts  the  burden  of  showing  the  oppo- 
site on  the  othei  party. 

3.  There  is  also  a  statute  of  the  same  State  which  authorizes  a  petition  in  the  nature 
of  a  bill  in  chaucery  to  confirm  and  quiet  the  title  acquired  by  a  tax  deed;  and  when 
a  decree  is  rendered  on  such  petition,  where  all  persons  have  been  notified  by  publi- 
cation to  come  on  and  defend,  it  is  conclusive  of  the  title.  Parker  v.  Overman,  18 
How.  140;  IMiUer.  121. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  eastern  dis- 
trict of  Arkansas,  and  the  case  is  very  fully  stated  in  the  opinion. 

Mr,  Fotvler,  for  plaintiff  in  error. 

Mr.  WathinSy  for  defendants. 

*  Mr.  Justice  Daniel  delivered  the  opinion  of  the  court.  [  *  333  ] 
This  was  an  action  of  ejectment,  instituted  by  the  plain- 
tiff, a  citizen  of  Indiana,  and  as  sole  heiress  of  John  Crow,  deceased, 
against  James  Lawson,  a  citizen  of  the  State  of  Arkansas,  for  the 
recovery  of  a  tract  of  land  situated  in  the  State  last  mentioned, 
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described  in  the  declaration,  and  averred  to  be  of  greater  value 
than  two  thousand  dollars.  Pending  the  proceedings  in  the  cir- 
cuit court,  Lawson,  the  original  defendant,  having  died,  the  cause 
was  revived  against  the  defendants  upon  the  record  as  his  heirs, 
and  upon  a  trial  of  the  cause,  on  the  IGth  day  of  April,  1856,  the 
jury  rendered  a  verdict  for  the  plaintiff,  and  on  that  verdict  the 
court  gave  a  judgment  in  favor  of  the  plaintiff,  with  costs  of  suit. 
At  a  subsequent  day  of  the  terra,  the  court,  on  motion  of  the  de- 
fendants, awarded  a  new  trial  in  their  behalf;  and  on  the  22d  day 
of  April,  1857,  this  cause  being  again  heard,  a  verdict  was  rendered 
in  favor  of  the  defendants  below,  the  defendants  in  error,  and  upon 
this  verdict  the  court  pronounced  judgment  in  behalf  of  the  defend- 
ants, inclusive  of  all  the  costs  of  suit. 

In  this  action  the  defendant  pleaded  six  several  pleas:  first,  the 
general  issue  not  guilty,  on  which  there  was  a  joinder ;  and  five 
other  pleas,  all  of  which  were  either  stricken  out  or  over- 
[*334]  *  ruled  upon  demurrer  except  the  fifth,  to  the  following 
effect :  that  the  defendant  was  a  purchaser  of  the  tract  of 
land  in  the  declaration  mentioned,  at  a  sale  made  by  the  sheriff 
and  collector  of  the  revenue  of  the  county  in  which  the  said  land 
was  and  is  situated,  for  the  non-payment  of  the  taxes  assessed  and 
due  thereon,  and  that  he  has  held  the  peaceable,  adverse,  and  un- 
interrupted possession  of  the  said  land  under  and  by  virtue  of  his 
said  purchase  for  more  than  five  years  next  before  the  commence- 
ment of  this  suit.     On  this  fifth  plea,  also,  issue  was  joined. 

Upon  the  trial  in  the  court  below,  the  plaintiff  gave  in  evidence 
a  patent  from  the  United  States,  bearing  date  on  the  1st  day  of 
February,  1821,  to  the  plaintiff  and  others,  heirs  of  John  Crow, 
deceased,  for  the  land  in  contest,  which  patent  was  read  without 
objection,  the  titles  of  both  plaintiff  and  defendants  being  deduci- 
ble  from  that  act  of  the  government.  The  plaintiff  further  proved 
that  she  was  the  only  surviving  child  and  the  sole  heir  of  John 
Crow,  and  was  the  widow  of  James  Thomas,  who  died  in  the  year 
1840;  and  that  from  the  year  1839  she  had  resided  in  the  Stute  of 
Indiana,  and  was  a  citizen  of  that  State.  The  plaintiff  further 
proved  the  possession  of  Lawson,  the  ancestor  of  the  defendants, 
of  the  land  at  the  time  of  the  institution  of  this  suit,  and  his  refu- 
sal to  surrender  possession  to  the  plaintiff.  And  here  the  plaintiff 
rested  her  case  upon  the  evidence. 

The  defendants,  in  support  of  their  title  and  right  of  possession, 
offered  in  evidence  a  deed,  bearing  date  on  the  2d  day  of  Novem- 
ber, 1846,  from  W.  B.  Borden,  at  that  date  sheriff,  and  as  such  ex 
officio  assessor  and  collector  of  the  taxes  for  the  county  of  Pulaski, 
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in  which  county  the  lands  in  contest  are  situated,  conveying  those 
lands  to  the  ancestor  of  the  defendants. 

In  this  deed  it  is  recited,  that  in  the  year  1824,  in  conforraity 
with  the  laws  in  force  in  the  then  territory  of  Arkansas,  the  lands 
in  contest,  with  several  other  parts  of  sections,  all  situated  in  the 
county  of  Pulaski,  were  by  the  sheriff,  as  ex  q^io  assessor  and  col- 
lector for  the  county,  assessed  for  the  taxes  payable  thereon  for 
that  year.  TIjat  in  conformity  with  the  law,  and  within 
the  time  thereby  prescribed,  the  sheriff,  as  ea?  *  officio  as-  [  *  335  ] 
sessor  and  collector,  filed  in  the  office  of  clerk  of  the  county 
court  a  list  of  lands  and  town  lots  owned  and  assessed  to  persons 
then  residents  of  said  county,  in  which  list  the  lands  in  the  said 
deed  were  embraced ;  that  a  copy  of  the  list  so  made  and  filed  was 
by  the  said  oflicer  put  up  at  the  door  of  the  court-house  of  said 
county,  and  published  in  the  Arkansas  State  Gazette^  a  newspaper 
printed  in  the  territory,  for  four  weeks  successively  before  the  day 
of  sale,  as  prescribed  by  law.  That  the  sheriff  as  ex  officio  assessor 
and  collector,  in  like  conformity  with  law,  on  the  Ist  day  of  No- 
vember, 1824,  exposed  and  offered  for  sale,  at  the  court-house  of 
the  said  county,  at  public  auction,  the  several  parcels  or  parts  of 
sections  of  land  above  mentioned,  for  the  payment  of  the  taxes,  and 
the  penalty  payable  upon  the  amount  of  those  taxes.  That  Thomas 
Newton  became  the  purchaser  of  the  several  parcels  of  land,  and 
transferred  his  certificate  of  his  purchase  of  those  lands  to  James 
Lawson.  That  the  sheriff,  as  ex  officio  assessor  and  collector,  made 
out  and  delivered  t^  the  purchaser  a  certificate  of  purchase  contain- 
ing the  requisite  description  of  the  taxes  and  penalty  on  the  lands 
listed  for  taxation,  and  that  the  amount  was  paid  by  Newton,  the 
purchaser.  That  one  year  having  elapsed  since  the  sale  by  the 
sheriff,  and  that  Newton,  by  James  Lawson^  having  presented  to 
Borden,  the  sheriff  and  ex  officio  assessor  and  collector,  the  certifi- 
cate of  purchase,  and  requested  a  deed  to  Lawson  from  the  sheriff, 
the  deed  from  Borden,  as  sheriff,  &c.,  was  made  to  Lawson. 

The  defendants  next  offered  in  evidence,  under  the  certificate  of 
the  clerk  of  the  circuit  court  of  Pulaski  county,  a  copy  from  the 
records  of  that  court  of  the  acknowledgment  in  open  court,  on  the 
13th  of  Jaly,  1849,  by  Borden,  as  late  sheriff  and  collector  of  Pu- 
laski county,  of  the  deed  executed  by  him  to  Lawson  for  the  several 
parcels  of  land  therein  described,  including  the  land  in  controversy, 
as  having  been  sold  by  the  predecessor  of  said  Borden  as  sheriff  and 
collector,  under  and  by  virtue  of  a  levy  and  distress  made  upon  such 
tracts  of  land  to  secure  the  payment  of  the  State  and  county  taxes,  and 
the  penalty  and  costs  and  charges  due  lor  the  years  1824  and  1825. 
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[  *  336  ]  *  The  defendants  also  proved  that  Thomas  Newton ,  b}''  a 
deed  bearing  date  on  the  21  st  of  May,  1846,  assigned  and 
conveyed  to  James  Lawson,  in  his  lifetime,  all  the  right,  title,  in- 
terest, and  claim,  in  and  to  the  lands  purchased  by  Newton  of  the 
sheriff  in  the  year  1824,  and  embraced  in  the  deed  from  Borden, 
sheriff,  &c.,  to  Lawson. 

The  defendants  then  offered  the  record,  duly  certified,  of  the  pro- 
ceedings on  the  chancery  side  of  the  circuit  court  of  the  county  of 
Pulaski,  on  the  20th  day  of  February,  1850,  upon  a  petition  in  the 
name  of  James  Lawson  in  his  lifetime,  setting  forth  the  several 
facts  and  transactions  recited  in  the  deed  from  Borden  to  Lawson, 
and  also  the  execution  and  recording  of  that  deed ;  and  further  set- 
ting forth  that  he,  Lawson,  after  the  time  allowed  by  law  for  the 
redemption  of  said  lands,  and  more  than  six  months  before  the  com- 
mencement of  the  then  present  term  of  this  court,  caused  a  notice 
stating  the  authority  under  which  said  sheriff's  sales  took  place, 
and  also  containing  the  same  description  of  the  lands  purchased  as 
that  given  in  said  sheriff's  deed,  and  declaring  the  price  at  which 
said  tracts  were  respectively  bargained,  the  nature  of  the  title  by 
which  the  same  are  held,  and  calling  on  all  persons  who  could  set 
up  any  right  to  any  part  of  said  lands,  in  consequence  of  any  irreg- 
ularity or  illegality  connected  with  said  sales,  to  show  cause  at  the 
first  term  of  the  circuit  court  of  said  county,  six  months  after  the 
publication  of  said  notice,  being  the  present  term  of  the  court,  why 
the  respective  sales  so  made  should  not  be  confirmed,  pursuant  to  a 
petition  to  be  filed  in  this  court  for  that  purpose,  to  be  inserted  and 
published  in  the  Arkansas  State  Democrat,  a  newspaper  published 
in  Little  Rock,  for  six  weeks  in  succession,  the  last  insertion  to  be 
more  than  six  months  before  the  commencement  of  the  present 
term  of  this  court,  as  by  affidavit  of  the  publisher,  setting  forth  a 
copy  of  such  notice,  with  the  date  of  the  first  publication  thereof, 
and  the  number  of  insertions  sworn  to  and  subscribed  before  a 
justice  of  the  peace  of  said  county,  and  properly  authenticated  and 
filed  with  said  petition,  fully  appears  to  the  court,  and  concluding 

with  the  decree  of  that  court  in  the  following  words: 
[*337]  *^*  Whereupon  all  and  singular  the  allegations  made 
in  said  petition  being  by  the  production  of  said  deeds  and 
due  proofs  of  the  publication  of  said  notice  proven  and  established 
to  the  satisfaction  of  the  court  here,  and  no  cause  having  been 
shown  against  the  prayer  of  said  petition  by  any  person  whom- 
soever, but  the  said  application  being  and  remaining  wholly  un- 
defended— 

*^It  is  therefore  considered  and  adjudged  and  decreed  by  the 
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court  here,  that  said  sherifiF's  sales,  and  each  of  them,  be,  and  the 
same  are  hereby,  in  all  things  confirmed,  according  to  the  statate 
in  such  case  made  and  provided ;  and  further,  that  this  decree  shall 
operate  as  a  complete  bar  against  any  and  all  persons  hereafter 
claiming  said  lands,  or  any  part  thereof,  in  consequence  of  any 
informality  or  illegality  in  any  of  the  proceedings  aforesaid,  and 
that  the  title  of  each  of  said  tracts  of  land  be  decreed  and  consid- 
ered as  hereby  confirmed  and  completed  in  said  James  Lawson  and 
his  heirs  and  assigns  forever ;  saving,  however,  to  infants,  persons  of 
unsound  mind,  imprisoned,  beyond  the  seas,  or  out  of  the  jurisdic- 
tion of  the  United  States,  the  right  to  appear  and  contest  the  title  to 
said  lands,  within  one  year  after  their  disabilities  may  be  removed. 
And  it  is  ordered  that  the  petitioner  pay  the  costs  thereof." 

To  the  admission  of  this  record,  the  plaintiff  in  the  circuit  court 
objected,  but  the  court  permitted  it  to  be  read  in  evidence.  The 
deed  from  Borden,  sheriff,  to  Lawson,  of  the  2d  of  November, 
1846,  was  also  objected  to  by  the  same  party,  but  was  allowed  to 
be  g.ven  in  evidence  to  the  jury. 

Several  prayers  for  instruction  were  presented,  both  by  the 
plaintiff  and  the  defendants,  and  decisions  thereon  were  made  by 
the  court.  We  shall  consider  the  following  only,  as  comprising 
the  real  merits  of  this  controversy : 

The  objections  urged  against  the  admission  of'  the  deed  from  the 
sheriff  to  Lawson  were — 

Ist.  That  the  deed  and  the  certificate  of  its  admission  to  record 
bore  upon  their  face  unmistakable  evidence  of  fraud.  What  those 
clear  marks  of  fraud  upon  the  face  of  those  documents  were,  is  not 
stated  with  sufficient  particularity,  in  order  to  a  correct 
comprehension  of  their  character.  The  court  to*  whom  [*338] 
this  objection  was  presented  must  have  decidcjd  upon  an 
inspection  of  the  papers,  (probably  correctly;)  but  whether  cor- 
rectly or  otherwise,  this  court  cannot  now  inquire,  in  compliance 
with  assertions  altogether  vague,  and  pointing  to  no  specific  vice 
in  any  one  of  those  papers.  This  first  objection,  therefore,  to  the 
admissibility  of  the  deed  is  of  no  force. 

But  the  deed  from  Borden  was  further  objected  to,  because,  as 
it  was  alleged — 

Secondly.  That  there  was  no  valid  proof  of  the  execution  of 
such  paper  as  a  deed. 

Thirdly.  There  was  no  proof  of  the  authority  of  the  said  Wil- 
liam B.  Borden  to  execute  such  deed,  or  that  he  was,  at  the  date 
of  its  execution  or  acknowledgment,  collector  of  taxes  in  and, for 
said  county  of  Pulaski. 
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Fourthly.  It  was  not  accompanied  by  proof  that  the  said  tract 
of  land  in  controversy  was  either  assessed,  or  taxed,  or  advertised, 
or  legally  sold,  in  the  year  1824,  for  taxes,  or  that  the  said  Henry 
Armstrong,  as  such  alleged  sheriff,  assessor,  and  collector,  in  the 
year  1824,  had  any  authority  to  assess  said  tract  of  land  for  taxa- 
tion, or  to  sell  it  for  the  non-payment  of  such  taxes. 

Fifthly.  That  such  paper,  purporting  to  be  such  deed,  was  not 
admissible  in  evidence  until  it  should  be  first  proved  that  all  the 
material  steps  required  by  law,  preparatory  to  and  in  the  assess- 
ment and  taxation  of  said  tract  of  land,  and  in  the  advertisement 
and  sale  thereof  in  the  year  1824,  and  all  previous  steps  required 
by  law  prior  to  the  execution  of  such  deed,  had  been  complied 
with,  either  by  record  evidence  or  by  evidence  in  pais. 

These  four  objections  are  met  and  overcome,  first,  by  the  lan- 
guage of  the  statutes  of  Arkansas ;  and  secondly,  by  the  interpreta- 
tion given  of  those  statutes  by  the  supreme  court  of  that  State. 
By  the  law  of  Arkansas  regulating  conveyances,  (vide  Digest  of 
the  Laws  of  1848,  by  English  and  Hempstead,  p.  268,  sec.  26,)  it 
is  declared  that  **every  deed  or  instrument  of  writing  conveying 
or  affecting  real  estate,  which  shall  be  acknowledged  or  proved 
and  certified  as  prescribed  by  that  act,  may,  together 
[  *  339  ]  with  the  certificate  of  acknowledgment,  be  *  recorded  by 
the  recorder  of  the  county  where  the  land  to  be  conveyed 
or  affected  thereby  shall  be  situate ;  and  when  so  recorded,  may  be 
read  in  evidence  in  any  court  in  this  State  without  further  proof  of 
execution."  Again,  in  the  same  Digest,  (pp.  888,  889,  sec.  112, 
title  Revenue,)  it  is  declared,  with  respect  to  sales  and  conveyances 
made  by  the  sheriff  and  collector  for  the  non-payment  of  taxes, 
that  *'tho  deed  so  made  by  the  collector  shall  be  acknowledged 
and  recorded  as  other  conveyances  of  lands,  and  shall  vest  in  the 
grantee,  his  heirs  or  assigns,  a  good  and  valid  title,  both  in  law 
and  equity ;  and  shall  be  received  in  evidence  in  all  courts  of  this 
State  as  a  good  and  valid  title  in  such  grantee,  his  heirs,  or  assigns, 
and  shall  be  evidence  of  (he  regularify  and  legality  of  the  sale  of  such 
lands."  Again,  (p.  889,  sec.  114,)  it  is  provided,  *Hhat  if  any 
collector  shall  die  or  be  removed  from  office,  or  his  term  of  service 
expire,  after  selling  any  land  for  taxep,  and  before  making  and  ex- 
ecuting a  deed  for  the  same,  the  collector  then  in  office  shall  make 
and  execute  a  deed  to  the  purchaser  of  such  lands,  in  the  same 
manner,  and  with  the  like  effect,  as  the  officer  making  such  sale 
would  have  done." 

By  another  provision  of  the  statute  of  Arkansas,  a  like  power  to 
that  previously  mentioned  as  vested  in  the  sheriff,  with  respect  to 
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delinquent  lands,  is  conferred  upon  the  auditor  of  public  accounts, 
and,  in  the  exercise  of  that  power  by  the  latter  officer,  the  j^rovi- 
sions  of  the  statute,  both  as  to  the  acts  to  be  performed,  and  the 
consequences  to  ensue  from  those  acts,  are  substantially  and  almost 
literally  identical  with  those  relating  to  the  proceedings  by  the 
sheriff. 

Thus,  (Dig.  p.  893,  sec.  141,)  it  is  enacted  that  ^Hhe  auditor 
shall  execute,  under  his  hand  and  the  seal  of  his  office,  and  deliver 
to  each  person  purchasing  lands  or  lots  at  such  sale,  a  deed  or  con- 
veyance, in  which  he  shall  describe  the  lands  or  lots  sold,  and  the 
consideration  for  which  the  same  were  sold,  and  shall  convey  to 
the  purchaser  all  the  right,  title,  interest,  and  claim,  of  the  State 
thereto;*'  and  by  section  142,  **the  deed  so  made  shall  vest  in  the 
grantee,  his  heirs  or  assigns,  a  good  and  valid  title,  both  in  law  and 
equity,  and  shall  be  received  in  all  the  courts  of  this  State 
as  evidence  of  a  good  and  valid  title  in  *  such  grantee,  [  *  340  ] 
his  heirs  or  assigns,  and  shall  be  evidence  that  all  things 
required  by  law  to  he  done  to  make  a  good  and  valid  sale  were  done^ 
both  by  the  collector  and  auditor,** 

In  the  interpretation  of  this  provision  in  pari  materia^  the 
supreme  court  of  Arkansas,  in  the  case  of  Merrick  and  Fenno  v. 
Hutt,  (15  Arkansas  Reports,  p.  338,)  say:  '^A  more  comprehen- 
sive provision  could  hardly  be  found,  and  it  might  seem,  at  first 
view,  to  make  the  tax  title  derived  from  the  auditor  valid  against 
all  objections.  But  that  was  not  the  design.  The  evil  to  be  rem- 
edied was,  that  the  entire  burden  of  proof  was  cast  on  the  pur- 
chaser, to  show  that  every  requisite  of  the  law  had  been  complied 
with,  and  the  deed  of  the  officer  was  not  even  prima  facie  evidence 
of  the  facts  therein  stated.  The  general  and  prevailing  principle 
was,  that  to  divest  the  owner  of  land  by  a  sale  for  taxes,  every 
preliminary  step  must  be  shown  to  be  in  conformity  with  the 
statute;  that  it  was  a  naked  power,  not  coupled  with  an  interest, 
and  every  prerequisite  to  the  exercise  of  that  power  must  precede 
it,  and  that  the  deed  was  not  prima  /actV  evidence  that  these  i)re- 
requisites  had  been  observed.  The  intention  and  scope  of  the 
statute  were  to  change  this  rule  so  far  as  to  cast  the  onus  probandi 
on  the  assailant  of  the  tax  title,  by  making  the  deed  evidence 
of  the  title  of  the  purchaser,  subject  to  be  overthrown  by  proof  of 
non-compliance  with  the  substantial  requisites  of  the  law.  Proof, 
then,  that  any  of  the  substantial  requisites  of  the  law  had  been  dis- 
regarded, 6t  that  the  taxes  have  been  paid,  no  matter  by  whom, 
would  be  sufficient  to  destroy  the  tax  title,  whether  emanating 
from  the  auditor  or  the  collector.     The  deed  of  the  auditor  is  not 
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required  to  contain  recitals.  All  that  is  necessary  is  to  describe 
the  property  sold,  and  the  consideration,  and  to  convey  to  the  pur- 
chaser all  the  right,  title,  interest,  and  estate,  of  the  former  owner, 
as  well  as  all  the  right,  title,  interest,  and  claim,  of  the  State,  to 
the  land." 

The  same  exposition  of  the  statutes  of  Arkansas,  and  of  the 
policy  and  necessity  in  which  those  statutes  have  had  their  origin, 
is  given  in  the  case  of  Pillow  v,  Roberts  in  this  court,  reported 
in  the  13th  of  How.  472.  The  deed,  then,  from  the  sheriff 
and  Collector  Borden  to  Lawson,  was  clearly  prima  facie 
[  *341  ]  *  evidence  of  the  assessment,  taxation,  and  forfeiture  of 
the  land ;  of  the  regularity  of  every  proceeding  previously 
to  the  sale  of  the  land  forfeited ;  of  the  competency  of  the  officer 
making  the  sale  and  conveyance;  of  the  legal  validity  of  the  sale; 
and  cast  upon  the  assailantof  any  of  these  prerequisites  the  burden 
of  showing  the  absence  or  defectiveness  of  any  of  them.  And  with- 
out such  a  showing,  that  which  was  prima  facie  proof  will  be  taken 
as  conclusive. 

But  every  question  with  respect  to  the  assessment  of  the  lands  in 
controversy,  or  the  non-payment  of  the  taxes,  or  the  regularity  of 
the  proceedings  of  the  sheriff  and  collector,  inclusive  of  the  execu- 
tion and  recording  of  the  deed  from  that  officer,  seems  to  have  been 
concluded  by  the  petition  of  the  purchaser  on  the  chancery  side  of 
the  circuit  court  of  Pulaski  county,  and  the  decree  of  confirmation 
pronounced  upon  that  petition  as  herein  already  mentioned. 

The  provisions  of  the  law  by  which  this  petition  by  the  purchaser 
from  the  sheriff  or  auditor  of  lands  sold  for  the  non-payment  of 
taxes,  and  by  which  the  proceedings  upon  such  a  petition,  and  the 
effect  of  a  decree  of  confirmation  pronounced  thereupon,  are  con- 
tained in  the  Digest  of  the  Laws,  pp.  966,  967,  under  the  head  of 
Tax  Titles,  sections  from  one  to  si^,  inclusive.  By  the  section  last 
mentioned  (6th)  it  is  declared,  that  the  judgment  or  decree  confirm- 
ing said  sale  shall  operate  as  a  complete  bar  against  any  and  all 
persons  who  may  thereafter  claim  said  laud  in  consequence  of  in- 
formality or  illegality  in  the  proceedings,  and  the  title  to  said  land 
shall  be  considered  as  confirmed  and  complete  in  the  purchaser 
thereof,  his  heirs  and  assigns,  forever.  The  decree  of  the  circuit 
court  of  the  county  of  Pulaski,  before  referred  to,  expressly  sets 
forth  a  compliance  with  every  requisite  prescribed  in  the  aforegoing 
six  sections  of  the  statute,  including  the  notice  by  publication  call- 
ing on  all  persons  to  show  any  objection  to  the  purchase  from  the 
officer,  in  consequence  of  informality,  irregularity,  or  illegality  con- 
nected with  the  sale  of  the  lands ;  the  failure  of  any  contestant  to 
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appear  in  obedience  to  such  notice,  and  the  expiration  of  the  time 
limited  in  the  saving  reserved  in  behalf  of  those  of  whom  exception 
is  made  in  the  statute. 

*Upon  an  inspection  of  the  proceedings  in  the  court  of  [  *  342  ] 
Pulaski,  the  court  below  was  of  the'opinion  that  it  consti- 
tuted a  valid  titlo  in  the  defendant  against  the  whole  world,  and 
charged  the  jury  that  *'it  divested  the  title  of  the  plaintiff,  and 
that  siuce  the  rendition  of  said  decree  she  had  no  title  to  the  said 
tract  of  land,  unless  she  has,  since  the  date  of  the  said  decree,  ol>- 
tained  title  thereto  from  or  under  the  said  James  Lawson,  or  unless 
such  decree  was  obtained  by  fraud." 

Of  the  eflTect  of  a  decree  of  confirmation  like  the  one  in  this  case 
there  exists  no  doubt  under  the  construction  of  the  statutes  of  Ar- 
kansas by  the  supreme  court  of  that  State,  as  declared  in  the  case 
of  Evans  &  Black  v.  Percifull,  (5th  Arkansas  Rep.  425.)  The 
court  in  that  case  held  the  decree  to  be  conclusive,  although  they 
thought  it  erroneous;  yet,  inasmuch  as  it  had  not  been  reversed  for 
error,  they  ruled  that  it  could  not  be  collaterally  impeached;  and 
they  say,  in  express  terms,  that  had  there  been  no  deed  from  the 
officer,  in  fact  y  the  decree  would  have  been  conclusive  of  the  sufficiency 
of  the  evidence  to  warrant  it. 

In  the  case  of  Parker  r.  Overman,  in  18  Howard,  140,  this  court, 
commenting  upon  the  statute  of  Arkansas,  has  said:  **In  case  no 
one  appears  to  contest  the  regularity  of  the  sale,  the  court  is  re- 
quired to  confirm  it  on  finding  certain  facts  to  exist;  but  if  opposi- 
tion is  made,  and  it  should  appear  that  the  sale  was  made  contrary 
to  law,  it  became  the  duty  of  the  court  to  annul  it.  The  judgment 
or  decree  in  favor  of  the  grantee  in  the  deed  operates  as  a  complete 
bar  against  any  and  all  persons  who  may  thereafter  claim  such 
land  in  consequence  of  any  informality  or  illegality  in  the  proceed- 
ings. The  jurisdiction  of  the  court  over  the  controversy  is  founded 
on  the  presence  of  the  property,  and  like  a  proceeding  in  rem  it  be- 
comes conclusive  against  the  absent  claimant  as  well  as  the  present 
contestant." 

This  interpretation  of  the  statutes  of  Arkansas  is  fully  coinci- 
dent with  that  propounded  by  the  cases  of  Merrick  &  Fenno  v. 
Hutt,  and  of  Evans  &  Black  v.  Percifull,  already  cited;  and  sus- 
tained the  correctness  of  the  instructions  of  the  circuit  court  as  to 
the  efiect  of  the  decree  of  confirmation  of  the  circuit  court  of  Pulaski 
county. 

*A  question  was  raised  in  the  circuit  court,  as  to  the  [*343] 
effect  of  the  five  years'  statutory  limitation  upon  the  rights 
of  the  parties;  as,  for  instance,  whether  that  statute  would  begin  ta 
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run  from  the  date  of  the  deed  of  the  sheriff  or  from  the  period  of 
the  recording  of  that  deed^  or  whether  it  could  operate  at  all  upon 
a  constructive  seizin  effected  by  the  sheriff's  deed,  or  required,  in 
order  to  give  it  effect,  an  actual  seizin  by  the  purchaser  from  the 
sheriff.  This  question  we  do  not  deem  it  necessary,  or  even  regu- 
lar, in  this  case  to  discuss  or  determine.  In  the  first  place,  the 
rulings  in  the  court  below  with  regard  to  it  were  in  favor  of  the 
plaintiff  in  error,  and  therefore  can  constitute  no  wrong  or  grava- 
men on  his  part.  In  the  next  place,  we  consider  that  question 
embraced  and  concluded,  or  rather  excluded,  by  the  proceedings  in 
chancery  against  the  property,  and  the  confirmation  of  the  title  by 
the  decree. 
The  judgment  of  the  circuit  court  is  affirmed. 
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FiNLAY  McKiNLAT  and  another,  Appellants,  r.  William  Morrish. 

21  H.  343. 
Adiciraltt — Pleadings. 

1.  Where,  both  in  the  libel  and  answer,  the  issue  made  is  upon  the  improper  stowage  of 
the  cargo,  and  carelessness  in  landing,  reloading,  and  re-storing  under  a  deck  which 
was  leaky,  the  court  cannot  inquire  into  the  seaworthiness  of  the  vessel,  or  any  other 
cause  of  injury  than  the  one  thus  put  in  issue. 

2.  The  court  finds  in  this  case,  from  an  examination  of  the  testimony,  that  the  injury 
did  not  accrue  from  either  of  the  causes  charged  in  the  libel. 

3.  The  injury  to  the  goods  (soap)  was  the  result  of  a  sweating  procef«,  caused  by  the 
agitation  of  the  vessel  and  the  high  temperature,  for  which  the  vessel  is  not  liable. 

4.  Whatever  may  be  the  rule  of  courts  of  common  law,  as  to  the  circumstances  under 
which  a  consignee  may  sue  for  an  injury  to  the  cargo,  there  is  no  difficulty  in  the 
way  of  such  suit  in  a  court  of  admiralty. 

Appeal  from  the  circuit  court  for  the  northern  district  of  Cali- 
fornia.    The  case  is  fully  stated  in  the  opinion. 

Mr,  Lord,  for  appellants. 

Mr,  Brent  and  Mr,  Johnson,  for  appellee. 

[  *  345  ]  *  Mr.  Justice  Wayne  delivered  the  opinion  of  the  court. 
This  is  the  case  of  a  foreign  vessel  having  been  libeled 
in  a  port  of  the  United  States  when  about  to  leave  it;  her  master 
having  refused  to  pay  for  the  damage  said  to  have  been  sustained 
on  a  shipment  of  soap,  made  at  Liverpool,  to  be  carried  to  San 
Francisco,  California,  via  Honolulu.     The  shipment  was  made  by 
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Matthew  Steele  &  Sod.  It  was  said  in  the  bill  of  lading  to  be  in 
good  order  and  condition,  and  the  undertaking  was  to  deliver  it  so 
to  Messrs.  McKinlay,  Garriock  &  Co.,  or  to  their  assigns. 

The  consignees  libeled  the  ship,  alleging  that,  though  they  were 
always  willing  to  receive  the  shipment  in  good  order,  the  master  of 
the  ship  had  not  made  it,  and  that  they  had  refused  to  receive  it, 
on  account  of  the  injury  it  had  sustained  from  a  want  of  proper 
care  in  loading,  storing,  landing,  re-landing,  and  re-storing  the 
soap,  and  owing  to  the  careless,  negligent,  find  improper  manner 
of  storing  it  under  the  deck  of  the  ship',  which  was  open  and  leaky, 
through  which  water  passed,  and  damaged  it  to  the  amouut  of  nine 
thousand  five  hundred  dollars. 

The  respondent  meets  the  charges  by  a  direct  denial  of  them, 
averring  if  the  soap  had  been  in  any  way  injured,  it  may  have 
been  from  causes  beyond  his  control  by  any  care  whatever,  and 
should  be  attributed  to  causes  or  perils  excepted  to,  as  they  were 
expressed  in  the  bill  of  lading,  viz:  **all  and  every  danger  and 
accident  of  the  seas  and  navigation  of  whatsoever  nature."  The 
respondent  also  declares  that  his  ship  was,  at  the  time  of  her  sailing 
from  Liverpool,  in  good,  tight,  and  strong  condition,  well  manned, 
and  that  her  cargo  was  well  dunnaged  and  stowed  ;  but  that,  in 
the  course  of  passage  to  Honolulu,  she  encountered  heavy  storms 
and  gales,  which  strained  and  caused  her  to  leak^  and  had  compelled 
him  to  throw  overboard  a  part  of  the  cargo,  for  the  preservation 
of  the  rest  of  it,  and  of  the  vessel;  and  that  during  the 
passage  *  he  had  used  every  precaution  to  preserve  the  [  *  346  ] 
cargo  that  was  within  his  power  and  that  of  his  officers 
and  crew. 

The  libel  and  answer  are  directly  at  issue,  and  no  answer  can  be 
made  more  responsively  to  the  charges  in  a  bill  than  this  is. 

Accordingly,  then,  to  the  rules  of  pleading  in  admiralty,  there 
is  no  necessity  for  doing  so;  nor  are  we  permitted  to  consider 
much  of  the  testimony  in  this  record.  When  litigants  make  their 
case  in  express  allegations  and  by  express  denials  of  them,  and 
then  introduce  testimony  inapplicable  to  the  issues  they  have  made, 
it  is  not  a  part  of  the  case,  unless  as  it  shall  inferentially  bear  upon 
other  evidence  properly  in  it,  upon  which  the  parties  rely  for  the 
determination  of  their  controversy.  This  case  furnishes  as  apt  an 
illustration  of  the  rule  just  mentioned  as  can  be  given.  The  libel- 
ants put  their  case  upon  bad  and  careless  stowage,  &c.,  of  the 
soap,  and  upon  leaks  in  the  deck  of  the  ship,  through  which  water 
passed  and  damaged  it.  The  respondent  denies  both ;  but  he  goes 
on  to  state  that  his  ship  was  tight  and  strong  for  the  voyage  when 
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he  left  Liverpool,  and  both  parties  question  the  witnesses  as  to  that 
fact;  though  the  libelants  had  not  charged  that  their  goods  had 
been  injured  from  that  cause,  and  had  not  put  in  issue  at  all  the 
soundness  and  seaworthiness  of  the  ship  for  the  voyage  she  was 
about  to  make.  This  same  point  of  pleading  was  before  this  court 
in  the  case  of  Lawrence  v.  Minturn,  17  Howard,  100,  110,  111, 
which  was  as  learnedly  argued,  and  as  deliberately  decided,  as  any 
other  case  in  admiralty  has  been  in  our  time.  This  court  then 
said:  '*  We  find  the  conduct  of  the  master  in  making  the  jettison 
to  have  been  lawful;  and  the  remaining  inquiry  is,  whether  the 
necessity  for  it  is  to  be  attributed  to  any  fault  on  the  part  of  the 
master  or  owners.  The  libel  alleges  the  loss  of  the  goods  to  have 
been  through  the  mere  carelessness  (just  as  the  libel  in  this  case 
does)  and  misconduct  of  the  master  and  mariners.  We  were  at 
first  inclined  to  the  opinion  that  this  allegation  is  not  broad  enough 
to  put  in  issue  what  the  libelants  have  at  the  hearing  so  much  in- 
sisted upon,  and  what  we  think  is  the  main  question  in  this  part 
of  the  case,  the  sufficiency  of  the  ship  to  carry  the  cargo. 
[  *  347  ]  It  *is  no  doubt  the  general  rule,  that  the  owner  warrants 
his  ship  to  be  seaworthy  for  the  voyage  with  the  cargo 
contracted  for.  But  a  breach  of  this  implied  contract  of  the  owner 
does  not  amount  to  negligence  or  want  of  skill  of  the  master  and 
mariners.  There  would  be  much  difficulty,  therefore,  in  maintain- 
ing, as  a  general  proposition,  that  an  allegation  of  negligence  of 
the  master  would  let  in  the  libelant  to  prove  unseaworthiness  of 
the  vessel."  And  in  the  next  paragraph  of  that  opinion,  page 
111,  it  will  be  seen  that  the  rule  of  pleading  in  such  cases  was  not 
enforced  only  upon  the  ground  that  the  inquiry  in  that  case  neces- 
sarily led  to  an  examination  whether  the  jettison  teas  occasioned  by 
the  negligence  of  the  master  in  overloading  the  ship. 

It  was  a  nice  distinction,  but  a  true  one,  and  it  will  have  its  in- 
fluence hereafter  upon  other  cases  having  the  same  difficulties  as 
that  had.  It  has  been  adverted  to,  to  warn  the  profession  that  the 
irregularities  of  pleading  in  admiralty,  now  too  frequently  occur- 
ring, have  attracted  our  attention,  and  will  be  treated  hereafter 
according  to  the  rules  and  practice  for  pleadings  and  proofs  in  ad- 
miralty cases.  Without  doing  so,  the  jurisdiction  of  admiralty 
may  often  be  practically  extended  to  controversies  not  belonging  to 
it;  and  though  that  may  be  inadvertently  done,  it  will  not  be  the 
less  mischievous. 

With  this  rule  in  view,  we  will  not  examine  much  of  the  testi- 
mony in  the  case  before  us,  though  it  was  made  much  of  the  argu- 
ment of  the  respective  counsel  representing  the  parties.     It  ex- 
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eludes  from  the  merits  of  the  case  all  in  the  record  relating  to  the 
storm  in  the  Bay  of  Biscay,  the  leak  which"  it  caused,  and  the  re- 
pair of  it.  Both  parties  have  treated  it,  by  their  pleadings,  as 
having  in  no  way  caused  any  damage  to  the  soap ;  also,  the  storm 
which  afterwards  tried  the  seaworthiness  of  the  ship  to  the  utmost, 
when  she  was  weathering  Cape  Horn,  without  any  diminution  of 
it,  except  so  far  as  to  inquire  if  it  could  have  been  that  the  seas 
which  she  then  shipped  had  damaged  the  soap,  by  the  water  pass- 
ing through  the  seams  of  a  deck  imperfectly  caulked.  And  we  ex- 
clude, also,  all  that  testimony  made  up  of  the  opinions  of  supposed 
experts  in  regard  to  the  causes  of  the  alteration  in  the 
quality  of  the  soap,  *  excepting  such  of  them  as  are  sus-  [  *  348  ] 
tained  by  facts  which  have  the  character  of  legal  proof. 

By  treating  the  case  in  this  way,  the  controversy  becomes  exclu- 
sively one  upon  the  alleged  want  of  proper  care  in  stowing,  &c., 
the  soap;  and  upon  the  charge  made  against  the  captain  of  the 
ship,  that  he  had  negligently  allowed  the  seams  of  her  deck  to  be 
in  an  open  and  leaking  condition,  by  which  water  had  passed 
through  them  upon  the  soap. 

Our  examination  of  the  case  has  been  made  accordingly.  It 
will  be  found  to  coincide  with  the  admissions  made  in  his  argu- 
ment by  the  learned  counsel  of  the  appellants.  Two  of  his  points 
were,  that  the  injury  or  change  in  the  quality  of  the  soap  was  not 
owing  to  the  eflfects  of  the  gale  occurring  in  the  Bay  of  Biscay, 
shortly  after  the  ship  left  Liverpool,  though  it  had  produced  a 
leak ;  next,  that  the  heavy  weather  on  the  passage  around  Cape 
Horn  did  not  produce  any  leak  nor  do  any  injury  to  the  tightness 
of  the  ship,  reserving,  however,  the  charge  that  the  water  which 
she  then  shipped  had  passed  through  the  leaks  in  her  deck,  and 
damaged  the  soap.  Then,  after  stating  other  propositions  of  obli- 
gation upon  the  ship,  before  she  could  be  released  from  liability, 
and  omissions  of  duty  by  the  captain,  and  the  proofs  which  wero 
necessary  to  excuse  them,  which  he  contended  had  not  been  made, 
the  case  was  put  altogether  upon  bad  stowage,  and  the  leaks  in 
the  deck,  as  both  had  been  alleged  in  the  libel. 

First,  as  to  the  stowage.  Two  witnesses  were  examined,  both 
of  them  professing  to  know  how  soap  in  boxes  should  be  stowed 
for  a  long  passage.  They  say  that  the  stowage  was  improper,  on 
account  of  the  boxes  having  been  placed  or  piled  in  tiers  in  one 
part  of  the  ship,  and  that  they  were  stowed  up  to  the  main  deck, 
and  not  chocked.  One  of  them  added,  that  regard  should  be  had, 
in  stowing,  to  the  nature  of  the  goods  to  be  stowed;  that  soap 
should  not  be  stowed  in  so  solid  a  bulk  as  this  was,  but  should 
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liave  been  distributed  more  over  the  ship.  Waterman,  another 
witness,  who  had  never  seen  the  ship,  and  of  coarse  knew  nothing 
of  the  stowage,  merely  said  that  soap  stowed  twenty-five  tiers 

deep,  he  should  think  was  badly  stowed,  and  would  be 
[*349]  apt  to  be  injured.     Such  is  the  *  whole  of  the  testimony 

to  prove  bad  stowage  in  this  case,  unless  the  opinions  of 
other  witnesses,  expressed  in  the  course  of  their  examination,  with- 
out any  facts  having  been  given  by  them  to  sa^^tain  their  opinions, 
are  taken  as  evidence.  On  the  other  hand,  Nicholson,  a  man  of 
more  than  thirty  years'  experience  as  a  nautical  man,  who  visited 
the  ship  by  the  invitation  of  the  port  warden,  to  examine  the  soap^ 
and  who  went  into  the  hold  for  that  purpose,  says,  in  answer  to 
the  question,  *'How  was  the  cargo  stowed?  Some  of  the  boxes 
appeared  to  me  to  be  re-stowed.  I  do  not  think  the  upper  part 
was  the  original  stowage.  There  were  a  great  number  of  them  in 
sight,  and  the  cargo  seemed  to  me  to  be  very  well  stowed." 
Noyes,  who  was  called  upon,  as  port  warden,  to  survey  the  ship, 
and  two  days  afterwards  to  survey  the  cargo,  says  the  soap  was 
stowed  in  the  after  part  of  the  ship,  abaft  the  after  hatch.  It  was 
all  stowed  together,  and  well  stowed.  Then  Lowry,  the  stevedore 
who  discharged  the  cargo  of  the  ship,  who  saw  her  hatches  opened, 
says  the  soap  was  well  stowed. 

There  are  diflferences  between  the  witnesses  as  to  the  stowage  of 
the  soap,  but  not  contradictory  assertions.  As  to  credit,  they  stand 
alike.  But  there  is  a  distinction  in  their  declarations,  which,  with 
us,  is  conclusive.  The  three  first  named  speak  of  the  manner  of 
stowage,  with  reference  to  the  effect  which  might  be  produced  upon 
soap  in  boxes,  stowed  in  a  vessel  in  tiers,  as  these  boxes  were.  With- 
out a  word  of  proof  from  themselves,  or  from  any  one  else,  or  from 
Mr.  McCulloch,  the  chemist,  who  was  called  upon  by  the  libelants 
to  analyze  the  soap  as  it  then  was,  to  show  the  correctness  of  the 
apprehension  or  opinion  of  the  witnesses,  that,  from  the  compo- 
sition of  soap,  it  was  liable  to  deterioration  from  being  stowed 
in  a  mass  in  the  hold  of  a  vessel,  and  without  any  evidence  that  it 
was  customary  to  stow  soap,  in  boxes,  differently.  The  other  three 
witnesses  speak  of  it  as  a  nautical  stowage,  and,  without  any  quali- 
fication, say  that  the  soap  was  well  stowed.  Our  conclusion  is, 
that  the  soap  was  not  injured  as  a  consequence  from  having  been 
stowed  as  it  was. 

We  proceed  to  the  cx)nsideration  of  the  second  charge  in  the  libel. 

It  is  also  an  imputation  of  negligence  upon  the  captain 
[  *  350  ]  *of  the  ship.    It  is,  that  the  soap  had  been  injured  by  the 

deck  having  been  allowed  by  him  to  remain  in  an  open  and 
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leaking  condition,  whereby  the  water  thrown  or  falling  on  it  passed 
through  upon  the  soap  beneath.  It  is  indefinite  as  to  the  time  when 
the  leaking  of  the  deck  occurred,  and  uncertain  as  to  the  extent  of 
it,  but  determinate  enough  to  suggest  the  kind  and  quantity  of  testi- 
mony which  is  necessary  to  sustain  such  charge  in  the  circumstances 
underwhich  it  has  been  made.  The  seaworthiness  of  the  ship  when 
she  began  the  voyage  not  having  been  questioned  in  the  libel,  it  must 
be  taken  that  she  was  tight  in  her  deck  when  she  left  Liverpool,  and, 
if  she  became  otherwise  afterwards,  that  it  must  have  occurred  when 
she  was  at  sea.  There  is  no  direct  proof  of  it  in  the  record,  nor 
any  cause,  from  tempest  or  storm,  from  which  such  an  injury  to  the 
ship  can  be  presumed.  The  burden  of  proof  of  such  an  allegation 
is  upon  the  libelants^  and  the  testimony  to  sustain  it  must  be  pos- 
itive, or  so  violently  presumptive  as  to  be  sufficient,  by  the  rules  of 
evidence,  to  supply  the  want  of  direct  proof.  Here  there  is  no 
proof,  positive  or  presumptive,  when,  where,  or  from  what  cause, 
the  leaking  of  the  deck  happened,  or  had  been  made.  None  that 
it  had  been,  or  might  have  been,  occasioned  by  any  straining  of  the 
ship  from  the  storms  which  she  had  encountered  on  her  passage. 
Indeed,  that  is  disclaimed.  None  that  the  oakum  with  which  her 
decks  were  caulked  had  washed  out  of  the  seams  of  it,  or  that  it 
had  shrunk  so  as  to  leave  them  open.  And  it  was  only  suggested 
that  they  were  opened  by  the  heat  of  a  long  summer  passage^  and 
that  they  could  have  been  recaulked  after. 

The  suggestion  is  in  opposition  to  the  proofs  in  the  case.  The  ship 
sailed  from  Liverpool  on  the  26th  of  September,  stanch  and  tight, 
and  arrived  at  Valparaiso  on  the  26th  or  the  27th  of  January  follow- 
ing, just  four  months  and  a  day  from  the  time  of  her  sailing.  The 
slight  injuries  which  she  suffered  from  the  storm  in  the  Bay  of  Biscay 
and  those  encountered  off  Cape  Horn,  were  repaired  at  Valparaiso. 
Thence  she  went  to  Honolulu,  on  the  28th  of  February,  where  she 
was  twenty-four  days,  and  caulked  there  her  top  sides  and  water- 
ways, and  she  arrived  at  San  Francisco  on  the  7th  June, 
having  had  fine*  weather  all  the  way  from  Valparaiso.  [*351] 
But  it  is  proved  that  the  soap  could  not  have  been  injured 
from  any  leaks  in  her  top  sides  or  waterways,  as  the  tiers  of  boxes 
next. to  them  on  either  side  were  in  a  better  condition  than  those 
which  had  been  piled  further  off.  These  dates  show  that  the  ship 
had  not  a  longer  passage  to  Valparaiso  than  is  usual  at  the  time  of 
year  when  she  was  making  it;  also,  that  it  had  been  made  through 
different  latitudes,  without  encountering  any  great  continuous  heats 
— certainly  not  such  as  could  have  had  the  effect  to  displace  or 
shrink  the  caulking  of  the  deck  into  leaking,  which  is  not  denied 
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to  have  been  good  and  tight  when  the  ship  left  Liverpool.  It  is 
not  probable  that  such  an  exposure  for  so  short  a  time  had  forced 
her  deck  seams.  Besides,  it  has  not  been  shown  by  any  reliable 
testimony  that  there  had  been,  at  any  time  when  the  ship  was  on 
her  way  to  Valparaiso,  any  leaking  from  her  deck,  or  any  such 
afterwards,  until  her  arrival  in  San  Francisco,  from  which  by  any 
possibility  the  soap  could  have  been  injured  in  the  way  and  to  the 
extent  it  was  represented  to  have  been  by  some  of  the  witnesses, 
who  expressed  the  opinion  that  there  had  been  leaks  in  the  deck  of 
the  ship,  through  which  salt  water  had  leaked  upon  the  soap.  In- 
deed, it  appears  to  us  that  all  of  the  witnesses  who  said  so,  did  it 
rather  by  way  of  inference  from  the  caulking  which  another  witness 
said  had  been  done  to  the  ship,  and  from  the  condition  in  which 
the  soap  was,  than  from  an  examination  of  the  ship.  The  witness, 
Goodsell,  more  relied  upon  than  any  other  witness  to  prove  the 
leaks  in  the  deck,  does  not  do  so  satisfactorily  from  the  usual  exam- 
ination made  by  shipwrights  when  they  are  called  upon  to  ascer- 
tain such  a  fact.  He  says  :  **  I  found  the  poop  deck,  lately  caulked, 
leaking  on  larboard  side — six  on  starboard  and  one  seam  about  half 
on  the  starboard  side,  to  main  deck.  I  should  think  that  the  water- 
way seams,  plank-shear  seams,  and  one  or  two  seams  inside  to  main 
deck,  or  main  deck,  looked  as  if  water  had  run  down  into  the  hold 
of  the  ship  on  both  sides."  He  adds,  he  went  into  the  hold  of  the 
ship  and  examined  the  under  part  of  the  deck.     *'I  saw  indications 

of  the  deck  having  leaked  in  the  wake  of  the  seams  I  have 
[  *  352  ]  been  speaking  of;  they  looked  as  if  they  bad  leaked  *  all 

along,  but  more  abaft  than  forward  of  the  main  deck.*' 
This  is  very  uncertain  testimony  ;  more  of  opinion  than  fact  in  it, 
even  as  to  the  caulking  of  which  he  speaks,  and  the  result  of  all 
that  he  says  concerning  the  seams  below  the  deck,  has  more  of 
inspection  in  it  than  of  examination.  Tlie  difference  between 
them  will  readily  be  recognized  from  the  positive  language  of  two 
other  witnesses,  who  say  they  examined  the  seams  of  the  deck  be- 
low with  their  knives,  and  found  them  hard;  one  of  them  adding, 
it  is  impossible  for  a  man  to  tell,  after  two  or  three  weeks,  whether 
a  vessel  is  newly  caulked,  without  trying  her  seams.  Lowry,  the 
stevedore  who  discharged  the  cargo,  upon  being  asked  if  he  had 
seen  any  traces  of  salt  water  in  the  top  of  the  boxes  of  the  soap, 
or  on  the  ceiling  of  the  deck,  answers  that  he  had  not,  but  that  he 
saw  some  places  marked  with  chalk  by  some  persons ;  that  he  tried 
them  with  his  knife,  and  found  them  perfectly  tight.  Such  is  the 
testimony  in  the  case,  concerning  the  charge  in  the  libel  that  the 
soap  had  been  damaged  by  leaks  in  the  deck  of  the  ship,  which 
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her  captain  had  neglected  to  have  caulked.  In  our  opinion,  it  is 
altogether  insufficient.  Noyes,  the  port  warden,  who  surveyed  the 
ship,  says  he  could  find  no  leaks  over  or  above  where  the  soap  was, 
that  he  could  discover.  He  also  saw  no  traces  of  the  deck  having 
been  recently  caulked.  Indeed,  there  is  not  a  witness  who  has  said 
that  there  were  leaks  in  the  deck.  Several  express  the  opinion  that 
there  were,  from  the  discoloration  of  the  boxes  on  them  outside,  and 
from  that  of  the  soap  in  them.  Goodsell  ventures  further  than  any 
other  witness,  to  cause  such  an  impression ;  but  his  language  is : 
"I  should  think,"  and  it  ** looked"  to  him  as  if  water  had  run 
down  into  the  hold  from  the  waterway  seams,  the  plank-shear 
seams,  and  one  or  two  seams  inside,  to  deck  or  main  deck.  This 
conjectural  way  of  speaking  by  a  witness  must  yield  to  the  positive 
declarations  of  Nicholson,  Lowry,  and  Noyes. 

Having  determined  that  the  soap  had  not  been  injured  by  bad 
stowage  or  leaking  from  the  deck,  we  will  now  briefly  state  to 
what  causes  its  altered  condition  should  be  attributed.  We  have 
concluded  that  its  discoloration  and  dampness  are  to  be  found 
in  the  acknowledged  facts  and  proofs  in  the  cause.  The 
*  shipment  was  made  at  Liverpool  on  the  21st  June,  and  [  *  353  ] 
was  on  board  of  the  ship  for  a  year,  less  fourteen  days. 
After  the  shipment  and  stowage,  the  ship  remained  all  of  the  sum- 
mer at  the  dock  in  Liverpool.  She  sailed  on  the  26th  of  September. 
From  that  time  the  ship's  hatches  were  closed  until  her  arrival  at 
Honolulu,  in  February.  They  were  then  opened  for  the  purpose 
of  discharging  a  part  of  the  cargo  which  had  been  shipped  for 
Honolulu.  To  do  that  it  was  necessary  to  remove  about  three 
hundred  boxes  of  the  soap  from  their  stowage,  and  to  land  them. 
They  were  taken  to  the  ship,  restowed  as  they  had  been  at  first, 
and  it  does  not  appear  by  any  evidence  that  it  had  been  perceived 
at  Honolulu  by  any  one  that  this  upper  tier  so  removed  had  been 
injured,  or  that  the  boxes  had  then  any  appearance  of  water  having 
leaked  upon  them.  The  ship  sailed  from  Honolulu  and  arrived  at 
San  Francisco  on  the  7th  June.  From  the  day  of  her  sailing,  the 
26th  September,  she  was  at  no  time  within  such  a  temperature 
of  heat  as  would  of  itself  have  impaired  the  quality  of  the  soap. 
From  England,  in  10°  north  of  the  equator,  the  average  tempera- 
ture from  the  time  of  her  sailing  is  62°.  Ten  degrees  north  and 
south  of  the  equator  the  average  temperature  for  the  months  of 
September  and  October  81". 

The  average  temperature  in  November  is  about  41°,  and  that  of 
Valparaiso  is  about  62°.  These  averages  of  temperature  are  taken 
from  the  most  approved  charts,  and  are  decisive  that  the  soap  has 
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not  been  injured  by  the  temperatures  through  which  the  ship  passed 
on  her  passage  to  Valparaiso.  From  that  port  the  ship  carae  to 
Honolulu,  a  distance  not  much  short  of  six  thousand  miles,  in  the 
most  favorable  weather,  without  encountering  heavy  seas  or  head 
winds.  She  made  that  distance  in  the  usual  time,  forty-five  or  fifty 
days.  Honolulu  is  in  the  latitude  of  21^  19'  north,  longitude  157^ 
52'  west.  Nor  are  the  temperatures  such  between  Valparaiso  and 
Honolulu  as  could  have  produced  any  change  in  the  condition  of 
the  soap.  From  Honolulu  the  usual  run  to  San  Francisco  is  from 
fifteen  to  twenty  days.  As  a  general  rule,  the  course  of  ships 
bound  from  the  first  to  San  Francisco  would  be  to  the  northward 

of  it,  to  be  sure  of  good  winds.  In  the  absence,  then,  of 
[  *  354  ]  other  *  probable  causes,  to  account  for  the  change  in  the 

quality  of  the  soap,  we  must  resort  to  the  proofs  on  the 
record,  and  from  them  we  have  concluded  that  the  soap  was  injured 
by  the  temperature  of  the  ship's  hold,  or  what  is  called  the  sweat 
of  the  ship,  which  no  mode  of  ventilation,  consistent  with  safe  nav- 
igation, has  yet  been  thought  sufficient  to  prevent.  In  this  par- 
ticular the  ship  was  not  more  liable  from  defective  construction  to 
this  vapor  than  merchant  vessels  ordinarily  are.  Her  hatchways 
were  good,  the  covers  for  them  are  not  complained  of,  her  hatch- 
bars  and  tarpaulings  were  sufficient,  or  they  are  not  denied  to  have 
been  so;  and  it  has  not  been  suggested  that  they  were  not  all 
applied  to  cover  the  hatchways,  and  to  protect  the  cargo  from  sea- 
water  and  rain.  Nor  is  this  sweat  in  ships  any  mystery  to  practi- 
cal seamen.  They  term  it  to  be  vapor  emitted  from  the  mixed 
cargoes  of  ships  by  the  heat  of  the  hold  of  a  ship,  cast  off  some- 
times only  in  fumes,  at  other  times  in  steam,  which  shows  itself  in 
the  latter  case  sometimes  in  drops  of  water  in  the  same  way  us  rain 
is  produced  from  vapor.  Several  of  the  witnesses — all  of  them  were 
accustomed  to  the  sea — say,  that  the  sweat  of  this  vessel  caused  the 
discoloration  of  this  soap.  Besides,  it  was  a  second-class  article, 
differing  originally  in  color  from  a  first-rate  article  of  the  same 
kind.  It  is  true  that  the  chemist  who  analyzed  it  says  that  it  had 
been  made  of  good  materials,  and  was  well  saponified,  and  he  says 
that  sweat  is  a  mere  evolution  of  water  in  a  state  of  vapor ;  and  that 
the  boxes  could  not  have  been  stained  in  that  way,  and  that  they 
were  stained  by  some  external  means.  But  the  proofs  in  the  case 
show  that  there  was  no  leakage  in  the  deck  by  which  water  could 
have  passed  upon  them ;  it  must  yield  to  the  declarations  of  those 
witnesses  better  acquainted  than  he  is,  from  their  professional  ac- 
quaintance with  the  effects  of  the  sweat  of  the  soap  upon  these 
cases.      We  unhesitatingly  ascribe  the  discoloration  and  damp- 

.,,_d  by  Google 
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oess  of  the  soap  to  the  rocking  of  the  ship,  the  nature  of  the  com- 
pound of  soap,  and  to  tlie  long  agitation  of  the  soap  in  the  boxes 
to  which  it  had  been  subjected  in  a  boisterous  passage.  The  de- 
vaporatiou  of  water  from  the  vapor  of  the  soap  itself,  with  which 
it  is  cleansed  in  the  making,  heated  by  the  sweat  of  the 
ship,  would  be  *  concentrated  in  the  boxes,  upon  the  soap,  [  *  355  ] 
and  would  discolor  it  and  make  it  damp,  without  any  sen- 
sible diminution  of  its  weight;  and  we  are  confirmed  in  this  conclu- 
sion by  the  witnesses  who  examined  and  weighed  it,  having  testified 
that  the  boxes  were  of  the  same  weight  marked  upon  them  when 
they  were  shipped  at  Liverpool.  We  feel  bound  to  notice  one  point 
made  in  the  argument  of  the  cause  by  the  counsel  of  the  appellees, 
which  is  not  an  open  question  in  this  court.  It  was,  that  the  appel- 
lants had  no  legal  title  to  maintain  their  libel.  In  tlie  case  of  House- 
man V,  The  Schooner  *^  North  Carolina,"  (15  Pet.  49,)  the  same  objec- 
tion was  made.  This  court  said:  ^'An  objection  has  been  taken  to 
the  right  of  the  appellee  to  sue  in  his  own  name,  as  agent  for  the 
consignees,  or  to  sue  at  all,  as  his  power  of  attorney  from  them 
bears  date  after  the  libel  was  filed;  and  it  is  also  objected,  that  J. 
&  C.  Lawton,  the  consignees,  had  no  right  to  institute  procefdings, 
to  recover  more  than  their  proportion  of  the  cargo  shipped  on  their 
own  account.  No  authority  has  been  produced  in  support  of  these 
objections,  and  we  consider  it  as  well  settled  in  admiralty  proceed- 
ings, that  the  agent  of  absent  owners  may  libel,  either  in  his  own 
name,  as  agent,  or  in  the  name  of  his  principals,  as  he  thinks  best; 
that  the  power  of  attorney,  subsequent  to  the  libel,  is  a  sufficient 
ratification  of  what  he  had  done  in  their  behalf,  and  that  the  con- 
signees have  such  an  interest  in  the  whole  cargo;  that  they  may 
proceed  in  this  case,  not  only  for  what  belonged  to  them  and  was 
shipped  on  their  account,  but  for  that  portion  also  which  was  shipped 
by  Porter,  as  his  own,  and  consigned  to  them.*'  The  same  conclusion 
was  repeated  in  17  Howard,  Lawrence  and  Minturn,  without  any 
qnali6cation,  as  we  understand  that  case.  In  the  first  as  well  as 
in  the  second  of  these  cases,  the  point  was  put  on  the  interest  which 
a  consignee  has  in  the  consignment,  as  consignee,  and  not  as  owner 
of  any  part  of  it ;  that,  from  the  nature  of  the  contract  of  a  bill  of 
lading,  the  consignee  had  a  right  to  sue,  in  a  court  of  admiralty, 
for  any  breach  of  it.  Whatever  may  be  the  uncertainty  con- 
cerning the  consignee's  right  to  sue  in  a  court  of  law,  from  the 
conflicting  decisions  to  be  found  upon  that  right,  there  are  none 
that  he  may  sue  in  a  court  of  admiralty  in  the  United 
States.  *  When  that  case,  however,  occurs  in  this  court,  [  *  356  ] 
it  will  be  decided  ;  and  we  now  merely  remark  that,  from  ,  , 
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our  examination  of  most  of  the  cases  in  the  common-law  reports, 
upon  the  facts  of  those  cases,  we  have  been  brought  to  the  conclu- 
sion that  there  is  no  rule  of  general  application  as  to  when  the  con- 
signor or  consignee  should  bring  the  suit  at  common  law,  but  that 
it  will  always  be  important  to  consider  in  whom  the  right  of  prop- 
erty, and  sometimes  in  whom  the  right  of  possession,  was  vested  at 
the  time  of  the  breach  of  the  contract  or  neglect  of  duty  which  is 
complained  of. 

We  direct  the  affirmance  of  the  decree  from  which  this  appeal 
was  taken. 

Mr.  Justice  Nbi^on  dissented. 


The  Unitbd  States,  Plaintiff  in  Error,  v.   Thb  City  Bank  op 

Columbus. 

21  H.  356. 
•  Banking  Rules — Authority  op  Cashier. 

The  cashier  of  a  hank  wrote  to  the  secretary  of  the  treasury,  authorizing  one  of  the 
directors,  as  agent  of  the  bank,  to  contract  for  the  transfer  of  money  from  New  York 
to  New  Orleans.  Held,  that  such  an  authority  was  not  within  the  ordinary  power  of 
the  cashier  alone,  and  that  as  no  act  of  the  board  of  directors  nor  any  rule  of  the 
bank  had  given  such  authority,  the  contract  was  not  binding  on  the  bank.  The 
special  circumstances  under  which  the  letter  was  written  fully  considered. 

Wrft  of  error  to  the  circuit  court  for  the  southern  district  of 
Ohio.     The  case  is  fully  stated  in  the  opinion. 

Mr.  Hull  and  Mr.  Black,  attorney  general,  for  the  plaintifiGs. 

Mr.  Slanhery,  for  defendant. 

[  *  360  ]  *  Mr.  Justice  Wayne  delivered  the  opinion  of  the  court. 
The  only  question  arising  on  this  record  is,  whether  the 
court  erred  in  so  much  of  the  charge  to  the  jury  as  is  set  out  in  the 
bill  of  exceptions.  Objections  were  taken  in  the  course  of  the  trial  to 
testimony,  but  no  exceptions  were  taken  to  the  rulings  of  the  court 
upon  them.  The  declaration  in  the  case  contained  two  counts — 
one  of  them  alleging  that  a  contract  had  been  made  between  the 
City  Bank  of  Columbus  and  the  United  States,  by  which  the  bank 
agreed,  on  the  Ist  November,  1856,  to  transfer  one  hundred  thou- 
sand dollars  of  the  public  money  from  New  York  to  New  Orleans  by 
the  first  of  January,  1851,  free  of  charge ;  and  the  other  account 
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for  money  had  and  received  by  the  bank  for  the  use  of  the  United 
States. 

The  charge  given  by  the  court  was  confined  to  the  first  count. 
The  bill  of  exceptions  sets  out  the  following  evidence,  which  was 
introduced  by  the  United  States  to  show  a  contract  with  the  bank. 

The  following  letter  was  written  by  the  cashier  of  the  bank: 

City  Bank  op  Columbus, 
Golumhua,  Ohio,  26//i  October,  1850. 
Sir:  The  bearer.  Colonel  William  Miner,  a  director  of  this  bank, 
is  authorized,  on  behalf  of  this  institution,  to  make  proposals  for 
the  purchase  of  United  States  stocks  to  the  amount  of  one  hun- 
dred tliousand  dollars.  He  is  also  authorized,  if  consistent  with 
the  rules  of  the  treasury  department,  to  contract,  on  behalf  of  this 
institution,  for  the  transfer  of  money  from  the  east  to  the  south  or 
west,  for  the  government. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

Thomas  Moodib,  Cashier. 
Hon.  Thomas  Corwin, 

Secretary  of  Treasury,  Washington  City, 

This  letter  was  presented  by  Mr.  Miner  to  Mr.  Corwin  on  the  first 
of  November,  1850.  On  the  same  day  Mr.  Corwin  wrote  to  Mr. 
Miner  the  following  letter: 

♦Treasury  Department,  November  1,  1850.  [ * 361  ] 
Sir:  Your  proposition  of  this  date,  to  transfer  |100,000 
from  New  York  or  Philadelphia  to  New  Orleans,  by  the  1st  January 
next,  free  of  charge  to  the  department,  is  accepted.  You  will 
receive  herewith  a  transfer  draft  on  the  assistant  treasurer  at  New 
York,  in  favor  of  the  assistant  treasurer  at  New  Orleans,  ibr 
$100,000,  with  the  authority  endorsed  to  make  the  payment  at 
New  York  to  you. 

1  am,  very  respectfully, 

Thomas  Corwin,  Secretary. 

This  was  followed  by  an  undertaking  for  the  transfer  of  one  hun- 
dred thousand  dollars  for  the  government  from  New  York  to  New 
Orleans : 

Washington  City,  November  1,  1850. 

This  will  certify  that  I  have  contracted  with  the  United  States 

treasury,  as  the  agent  of  the  City  Bank  of  Columbus,  to  transfer 

$100,000  from  New  York  to  New  Orleans,  to  be  deposited  in  the 

treasury  at  the  latter-named  city  by  the  first  day  of  January..  1851, 
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free  of  charge.  I  have,  in  pursuance  of  said  contract,  this  day  re- 
ceived a  draft  in  my  own  hand  for  one  hundred  thousand  dollars  on 
the  treasury  at  New  York  city,  which  is  to  be  accounted  for  in  said 
contract.  William  Miner. 

Miner  received  the  draft,  and  cashed  it  in  person  on  the  2d  Novem- 
ber, 1850 ;  but  what  he  did  with  it  no  one  knows,  or  this  record  does 
not  show.  It  is  certain  that  it  was  not  repaid  in  New  Orleans  accord- 
ing to  the  contract;  and  there  are  no  proofs  on  tliis  record  which 
can  raise  a  presumption  that  the  Bank  of  Columbus  ever  received  a 
dollar  of  it.  There  is  proof  that  Miner  was  all  that  time  a  director 
of  the  bank,  and  that  Moodie,  who  gave  him  the  letter  to  the  secre- 
tary of  the  treasury,  was  the  cashier,  and  that  he  signed  his  name 
to  the  letter  as  cashier;  and  that  the  letter  had  been  copied  into 
the  letter  book  of  the  bank.  A  by-law  of  the  bank  was  also  put  in 
proof,  to  show  that  it  might  be  inferred  from  it  that  he  had  author- 
ity, as  cashier,  to  empower  Mr.  Miner,  as  a  director  of 
[  *  3C2  ]  *  the  bank,  to  enter  into  such  a  contract  as  he  had  made 
with  the  secretary  of  the  treasury.  The  by-law  is:  *'A 
committee  of  two  shall  be  appointed  every  six  months  to  advise 
with  the  president  and  cashier.  In  their  absence,  all  the  ordinary 
business  of  the  bank  may  be  done  by  the  president  and  cashier ; 
and  if  either  of  them  be  not  present,  then  by  the  other  alone;  but 
any  discount,  negotiation,  or  contract,  whether  made  by  the  board 
or  committee,  is  to  be  done  by  the  consent  of  all  present." 

It  was  also  shown  that  there  had  not  been  a  meeting  of  the  di- 
rectors in  either  July  or  August,  1850.  That  there  had  been  a 
meeting  on  the  21st  September,  1850,  and  another  November  4th, 
1850,  nine  days  before  the  cashier  gave  his  letter  to  Miner,  and 
three  days  after  the  date  of  Miner's  contract,  to  transfer  the  money 
from  New  York  to  New  Orleans.  The  minutes  of  the  bank,  as  kept 
by  the  cashier,  of  the  meetings  of  the  directors,  do  not  show  any 
intention  upon  the  part  of  the  directors  to  enter  into  a  contract  for 
the  purpose  of  buyinsj  stock  of  the  United  States,  or  for  the  trans- 
mission of  the  money  of  the  United  States  from  the  east  to  the 
south  or  west,  as  Moodie  expresses  it  in  his  letter  ;  or  that  after  the 
negotiation  of  Miner,  and  his  receiving  the  money  from  the  assist- 
ant treasurer  in  New  York,  that  the  directors  or  president  of  the 
bank  had  any  knowledge  of  the  transaction  until  after  Miner's  de- 
fault to  pay  the  amount  at  New  Orleans.  Moodie  testifies  that  he 
wrote  the  letter  of  the  26th  of  October,  1850,  for  Miner  to  negotiate 
with  the  secretary  of  the  treasury,  without  the  knowledge  of  the 
president  or  any  of  the  directors  of  the  bank,  except  Miner  himself. 
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and  that  the  fact  that  such  a  letter  had  been  written  was  not  com- 
municated by  him  to  any  of  the  directors  until  January  after, 
though  he  had  caused  a  copy  of  it  to  be  put  in  the  letter  book.  All 
of  the  directors,  at  the  time  of  the  transaction,  have  sworn  that 
Moodie  had  not  been  authorized  by  the  board  or  by  any  of  them- 
selves to  constitute  Miner  such  agent ;  that  they  had  no  knowl- 
edge of  Moodie's  letter,  and  that  they  never  sanctioned  the  same. 
And  there  is  other  testimony  in  the  case,  that  Moodie,  as  cashier, 
had  not  the  power  to  depute  Miner  for  any  such  purpose, 
and  that  it  *  would  not  have  been  done  but  by  a  resolution  [  *  363  ] 
of  the  board  of  directors.  Upon  this  evidence,  and  some 
other  which  it  is  not  material  to  notice,  the  court  charged  the  jury. 
After  they  had  retired,  and  consulted  for  some  time,  they  came  into 
court  and  asked  for  further  instructions,  and  the  court  gave  them 
the  following  charge  in  reference  to  the  contract  set  out  in  the  first 
count  of  the  declaration  :  **  That  if  they  should  find  that  the  letter 
written  by  Moodie  was  his  own  act,  and  had  been  given  without 
the  knowledge  or  authority  of  the  board  of  directors,  or  any  of  them 
individually,  except  Miner,  and  that  the  agency  of  Miner  was  not 
constituted  by  or  known  to  the  board  of  directors,  or  the  directors 
individually,  or  any  of  them  except  Miner,  but  was  the  act  of  the 
cashier  alone ;  and  if  they  should  find  that  Moodie  had  no  power 
as  cashier,  except  such  as  belonged  to  the  office  of  cashier  generally, 
or  such  as  are  given  by  the  charter  or  by  the  by-law  or  other  law 
or  usage  of  the  said  bank,  that  the  defendant  was  not  concluded  by 
that  letter,  and  is  not  bound  by  the  contract  made  by  Miner,  with- 
out some  subsequent  ratification  of  the  same,  though  the  secretary 
had,  in  contracting  with  Miner,  relied  upon  it  as  the  act  of  the 
bank." 

To  this  charge  the  plaintifi*  excepted,  and,  on  account  of  that 
exception  alone,  the  case  has  been  brought  to  this  court  by  writ 
of  error.  In  our  opinion,  no  charge  could  have  been  more 
comprehensive  of  the  merits  of  the  case,  more  precise  in  its 
application  to  the  particulars  of  the  testimony  introduced  by  the 
plaintiff  and  the  defendant,  or  more  expressive  of  what  the  law  is 
upon  such  a  state  of  facts.  It  is  all  that  the  litigants  could  have 
expected,  and  is  lil)eral  to  both.  It  is  also  in  coincidence  with  the 
views  generally  entertained  of  the  powers  and  duties  of  the  cashiers 
of  banks,  by  those  most  familiar  with  the  management  and  business 
of  banks,  and  perfectly  so  with  such  as  have  been  expressed  by  this 
court  in  previous  re|)orte(l  cases.  In  Flcckner  t?.  The  Bank  of  the 
United  Stakes,  (8  Wheat.  338,  356,  357,)  thiscourt  said,  the  char- 
ter authorizes  the  president  and  directors  to  appoint  a  cashier  and  t 
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other  officers  of  the  bank,  and  gives  the  president  and  directors, 

or  a  majority  of  them,  full  power  and  authority  to  make 
[  *  364  ]  all  such  rules  and  regulations  *  fur  the  government  of  the 

affairs  and  conducting  the  business  of  said  bank,  as  shall 
not  be  contrary  to  the  act  of  incorporation.  It  contains  no  regu- 
lations as  to  the  duties  of  cashiers;  with  the  directors  it  wouhl 
rest  to  fix  the  duties  of  cashier  or  other  officers.  Whether  they 
have  made  any  regulation  upon  this  subject,  does  not  appear;  but 
the  acts  of  the  cashier,  done  in  the  ordinary  course  of  the  business 
actually  confided  to  such  an  officer,  may  well  be  deemed  prima  facie 
evidence  that  they  fell  within  the  scope  of  his  duty.  In  the  case 
Bank  of  the  United  States  v,  Dunn,  (6  Peters,  51,)  the  court  would 
not  permit  the  president  and  cashier  of  the  bank  to  bind  it  by  their 
agreement  with  the  endorser  of  a  promissory  note,  that  he  should 
not  be  liable  on  his  endorsement.  It  said  it  is  not  the  duty  of  the 
cashier  and  president  to  make  such  contracts,  nor  have  they  power 
to  bind  the  bank,  except  in  the  discharge  of  their  ordinary  duties. 
All  discounts  are  made  under  the  authority  of  the  directors,  and 
it  is  for  them  to  fix  any  conditions  which  they  may  think  proper  in 
loaning  money.  The  court  defines  the  cashier  of  the  bank  to  be  an 
executive  officer,  by  whom  its  debts  are  received  and  paid,  and  its 
securities  taken  and  transferred,  and  that  his  acts,  to  be  binding 
upon  a  bank,  must  be  done  within  the  ordinary  course  of  his  duties. 
His  ordinary  duties  are  to  keep  all  the  funds  of  the  bank,  its  notes, 
bills,  and  other  choses  in  action,  to  be  used  from  time  to  time  for 
the  ordinary  and  extraordinary  exigencies  of  the  bank.  He  usually 
receives  directly,  or  through  the  subordinate  officers  of  the  bank, 
all  moneys  and  notes  of  the  bank,  delivers  up  all  discounted  notes 
and  other  securities  when  they  have  been  paid,  draws  checks  to 
withdraw  the  funds  of  the  bank  where  they  have  been  deposited, 
and,  as  the  executive  officer  of  the  bank,  transacts  most  of  its  busi- 
ness. 

The  terra  ordinary  business,  with  direct  reference  to  the  duties 
of  cashiers  of  banks,  occurs  frequently  in  English  cases,  and  in 
the  reports  of  the  decisions  of  our  State  courts,  and  in  no  one 
of  them  has  it  been  judicially  allowed  to  comprehend  a  contract 
made  by  a  cashier,  without  an  express  delegation  of  power  from 
a  board   of  directors  to  do  so,  which  involves  the  payment  of 

money,  unless  it  be  such  as  has  been  loaned  in  the 
[  *  365  ]  *  usual  and  customary  way.    Nor  has  it  ever  been  decided 

that  a  cashier  could  purchase  or  sell  the  property,  or  create 
an  agency  of  any  kind  for  a  bank  which  he  had  not  been  author- 
ized to  make  by  those  to  whom  has  been  confided  to  power  to  man- 
Digitized  by  vjOOQIC 
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age  its  bnsinessy  both  ordinary  and  extraordinary.  The  case  of 
Kirk  r.  Bell,  (12  English  and  Common  Law  Reports,  389,)  and 
that  of  Hoyt  v,  Thompson,  were  very  appropriately  cited  by  the 
counsel  of  the  appellee,  in  this  connection  ;  and  wo  think  the  safe 
rule  in  all  instances  of  acts  done  by  the  officers  of  corporate  com- 
panies, or  by  those  who'  have  the  management  of  their  business, 
from  which  contracts  are  alleged  to  have  been  made,  is,  to  test  that 
fact  by  an  inquiry  into  the  corporate  ability  which  has  been  given 
to  them  and  to  their  subordinate  officers,  or  which  the  directors  of 
the  company  can  confer  upon  the  latter  to  act  for  them.  Such  was 
the  view  of  this  court  when  it  decided,  in  the  case  of  the  Bank  of 
the  United  States  v.  Dunn,  (6  Peters,)  that  a  release  given  by  its 
president  and  cashier  to  the  endorser  of  a  promissory  note  of  his 
liability  upon  it,  did  not  bind  the  bank,  neither  nor  both  having 
any  authority  to  make  contracts  of  that  kind.  The  case  before  us 
is  one  in  which  a  cashier  acts  alone,  and  in  which  he  testifies  that 
he  did  so  without  any  consultation  with  the  president  or  directors 
of  the  company,  and  of  which  they  had  no  information  from  him  of 
the  transaction  until  after  the  failure  of  Miner  to  pay  the  money  in 
New  Orleans.  The  act  under  which  the  City  Bank  of  Columbus 
became  a  corporation  does  not,  in  any  part  of  it,  give  any  power  to 
a  cashier  to  act  independently  of  the  directors.  No  specific  power 
is  given  to  the  directors  to  appoint  a  cashier.  In  the  general  power 
given  to  the  directors  to  appoint  officers  to  do  the  ordinary  busi- 
ness of  the  bank,  they  have  an  authority  to  appoint  a  cashier,  and 
such  an  appointment  is  a  limitation  of  that  officer's  executive  func- 
tion in  doing  the  business  of  the  bank.  It  cannot  be  pretended 
that  the  directors,  as  a  whole,  or  any  one  of  them,  except  Miner, 
consented  to  the  cashier's  designation  of  Miner  for  any  such  pur- 
pose as  was  concluded  between  them,  to  induce  the  secretary  to  be- 
lieve that  Minor  was  the  agent  of  the  bank,  either  to  buy 
stock  of  the  United  States  or  to  enter  into  *  contracts  for  [  *  366  ] 
the  transmission  of  money,  free  of  charge,  to  those  posts 
where  the  United  States  should  designate  it  to  be  put.  Such  a  power 
in  the  secretary  of  the  treasury  is  a  necessary  one  for  the  transac- 
tion of  the  business  of  the  government,  pervading,  as  it  does,  every 
part  of  the  country.  The  exercise  of  it,  however,  requires  great 
care  and  caution  in  the  selection  of  agents  for  such  a  purpose,  and 
no  authority  short  of  the  most  certain  should  be  taken  to  establish 
the  representative  character  of  any  one  for  a  private  company  or 
corporation  to  enter  into  such  a  contract  with  the  secretary. 

The  United  States,  as  plaintifi*  in  this  action,  has  failed  to  estab- 
lish the  contract  which  it  alleges  in  its  declaration  had  been  made 
Vol.  iii— 3  ^  ^  ^      '  ^^^ 
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with  the  City  Bank  of  Columbus,  for  the  transmission  of  money ; 
and  we  direct  the  judgment  given  in  the  court  below  to  be  affirmed. 


The  People  op  the  State  op  New  York,  at  the  relation  of  Cutler 
and  others,  t?.  Edgar  C.  Dibble,  County  Judge  of  Genesee 
County. 

21  H.  366. 

CONSTITUTIOlf  AL  LaW— RiOHTS  OF  IkDIAHS. 

1.  The  enpreme  court  of  the  State  of  New  York  decided  that  the  statute  of  that  State 
which  forbids  any  other  than  Indians  to  settle  on  an  Indian  reservation,  and  author- 
ised a  summary  proceeding  for  their  ejectment,  is  constitutional.  Held,  by  this  court, 
that  it  was  a  police  regulation,  and  a  proper  subject  of  State  legislation,  not  in  conflict 
with  the  federal  constitution  or  any  act  of  Congress. 

2.  That  though  the  relators  secured  a  title  under  the  State  of  Massachusetts  to  the  land, 
this  act  of  the  States  did  not  violate  the  contract  of  purchase  of  Ogden  and  Fellows, 
because  no  right  of  possession  under  that  contract  accrued  until  the  United  States  saw 
fit  to  remove  or  compel  the  removal  of  the  Indians.  Fellows  v.  Blacksmith,  19  How. 
366;  1  Miller,  763. 

This  was  a  writ  of  error  to  the  supreme  court  of  the  State  of  New 
York.  The  case  in  that  court  is  reported  in  16  New  York  Reports, 
203. 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  Brovm  and  Mr.  GiUety  for  plaintiffs  in  error. 

Mr,  Martindale,  for  defendant. 

[  *  368  ]       *  Mr.  Justice  Grier  delivered  the  opinion  of  the  court. 

This  case  is  brought  before  us  by  a  writ  of  error  to  the 
supreme  court  of  New  York,  under  the  25th  section  of  the  judiciary 
act.  It  had  its  origin  in  a  proceeding  before  the  county  judge  of 
Genesee  county,  instituted  by  the  district  attorney  against  Asa 
Cutler,  John  Underbill,  and  Arza  Underbill,  the  relators,  pursuant 
to  the  provisions  of  an  act  of  assembly  entitled  **  An  act  respecting 
intrusion  on  Indian  lands,'*  passed  March  31,  1821. 

This  act  made  it  unlawful  for  any  persons  other  than  Indians  to 
settle  and  reside  upon  lands  belonging  to  or  occupied  by  any  tribe 
of  Indians,  and  declared  void  all  contracts  made  by  any  Indians, 
whereby  any  other  than  Indians  should  be  permitted  to  reside  on 
such  lands;  and  if  any  persons  should  settle  or  reside  on  any  such 
lands  contrary  to  the  act,  it  was  made  the  duty  of  any  judge  of  any 
county  court  where  such  lands  were  situated,  on  complaint  made  to 
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bim,  and  doe  proof  of  such  residence  or  settlement,  to  issue  his 
warrant,  directed  to  the  sheriff,  commanding  him  to  remove  such 
persons. 

*  On  notice  to  the  relators  of  the  institution  of  this  pro-  [  *  369  ] 
ceeding,  they  appeared  before  the  judge  and  pleaded  to 
his  jurisdiction,  on  the  ground  that  they  had  entered  and  occupied 
the  lands,  claiming  title  under  a  written  instrument  adversely  to 
the  Seneca  nation  of  Indians,  and  therefore,  by  the  constitution  and 
laws  of  the  State,  they  were  entitled  to  a  trial  by  jury,  according  to 
the  course  of  the  common  law,  and  could  not  thus  be  removed  by 
summary  proceedings  under  this  act. 

This  plea  was  overruled  by  the  judge.  The  relators  then  pleaded 
that  this  tract  of  12,800  acres,  called  the  Tonawanda  reservation, 
was  not  owned  by  the  Seneca  Indians ;  that  by  a  treaty  made  with 
the  United  States  on  the  20th  of  May,  1842,  the  Seneca  nation  of 
Indians  had  by  indenture  set  forth  in  the  treaty  conveyed  to  Thomas 
Ludlow  Ogden  and  Joseph  Fellows  this  tract  of  land,  with  others; 
that  this  grant  was  duly  confirmed  by  the  State  of  Massachusetts, 
pursuant  to  the  provisions  of  the  act  of  cession  made  between  that 
State  and  the  State  of  New  York,  on  the  16th  of  December,  1786 ; 
that  the  whole  amount  of  the  consideration  stipulated  by  the  treaty 
and  deed  had  been  paid  by  said  Ogden  and  Fellows  ;  and  that  rela- 
tors were  in  possession  under  said  Ogden  and  Fellows,  and  adversely 
to  the  Indians.  They  therefore  denied  the  power  and  authority 
of  the  judge  to  determine  their  right  to  the  lands  in  their  posses- 
sion, or  to  remove  them,  under  the  powers  conferred  by  the  act  of 
assembly  of  New  York. 

After  hearing  the  parties,  the  judge  decided  against  the  relators, 
who  removed  the  proceedings  by  certiorari  to  the  supreme  court. 

The  record  contains  the  testimony  on  both  sides,  and  numerous 
documents  concerning  the  treaty  with  the  Seneca  Indians,  and  also 
the  subsequent  proceedings  by  the  officers  of  the  government.  It 
will  not  be  necessary  to  a  clear  apprehension  of  our  decision  in  this 
case  to  state  them  particularly,  nor  is  it  material  to  our  inquiry 
whether  the  judge  may  have  erred  in  his  decision,  that  **  the  Sen- 
eca nation  had  not  duly  granted  and  conveyed  the  reserve  in  ques- 
tion to  Ogden  and  Fellows." 

The  supreme  court  and  court  of  appeals  of  New  York  have  de- 
cided, '*that  the  provisions  of  this  act  respecting  intru- 
sions *on  Indian   lands,  which  authorize  the  summary  [*370J 
removal  of  persons,  other  than  Indians,  who  settle  or  reside 
upon  lands  belonging  to  or  occupied  by  any  nation  or  tribe  of  In- 
dians, are  constitutional,  and  that  a  citizen  who  enters  upon  their^ 
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land  before  their  title  has  been  extinguished,  and  they  have  re- 
moved, or  have  been  removed  by  the  act  of  the  government,  can 
acquire  no  such  right  of  property  or  possession  as  is  within  the 
protection  of  the  provisions  of  the  constitution  which  secure  a  trial 
by  jury."  They  therefore  affirmed  the  judgment  of  the  county 
judge. 

Tlie  only  question  which  this  court  can  be  called  on  to  decide  is, 
whether  this  law  is  in  conflict  with  the  constitution  of  the  United 
States,  or  any  treaty  or  act  of  congress,  and  whether  this  proceed- 
ing under  it  has  deprived  the  relators  of  property  or  rights  secured 
to  them  by  any  treaty  or  act  of  congress. 

The  statute  in  question  is  a  police  regulation  for  the  protection 
of  the  Indians  from  intrusion  of  the  white  people,  and  to  preserve 
the  peace.  It  is  the  dictate  of  a  prudent  and  just  policy.  Not- 
withstanding the  peculiar  relation  which  these  Indian  nations  hold 
to  the  government  of  the  United  States,  the  State  of  New  York  had 
the  power  of  a  sovereign  over  their  persons  and  property,  so  far  as 
it  was  necessary  to  preserve  the  peace  of  the  commonwealth,  and 
protect  these  feeble  and  helpless  bands  from  imposition  and  intru- 
sion. The  power  of  a  State  to  make  such  regulations  to  preserve 
the  peace  of  the  community  is  absolute,  and  has  never  been  surren- 
dered. The  act  id  therefore  nol  contrary  to  the  constitution  of  the 
United  States. 

Nor  is  this  statute  in  conflict  with  any  act  of  congress,  as  no  law 
of  congress  can  be  found  which  authorizes  white  men  to  intrude  on 
the  possessions  of  Indians. 

Is  it  in  conflict  with  rights  acquired  by  Ogden  and  Fellows, 
under  the  treaty,  and  contract  making  a  part  of  it?  If  the  treaty  ol 
1842  had  been  executed  ;  if  the  United  States,  in  their  character  of 
sovereign  guardian  of  this  nation,  had  delivered  up  the  possession 
to  these  purchasers,  then  this  statute  of  New  York,  when  applied 
to  them,  would  clearly  be  in  conflict  with  their  rights  acquired 
under  the  treaty.  But,  by  the  case,  it  is  admitted  that  the 
[  *371  ]  Indians  have  not  been  removed  by  the  United  *  States. 
The  Tonawanda  band  is  in  peaceable  possession  of  its  re- 
serve, and  has  hitherto  refused  to  surrender  it.  Unless,  therefore, 
these  persons  claiming  under  Ogden  and  Fellows  have  by  the  treaty 
a  right  of  entry  into  these  lauds,  and,  as  a  consequence,  to  forcibly 
oust  the  possessors  or  turn  them  out  by  action  of  ejectment,  they 
cannot  allege  that  this  summary  removal  by  authority  of  the  statute 
of  New  York  is  in  conflict  with  the  treaty,  or  any  rights  secured  to 
the  purchaser  under  it.  This  proceeding  does  not  aflect  their  title. 
The  question  of  the  validity  of  this  treaty  to  bind  the  Tonawanda 
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band  is  one  to  be  decided,  not  by  the  courts,  but  by  the  political 
power  which  acted  for  and  with  the  Indians.  So  far  as  the  statute 
of  New  York  is  concerned,  it  only  requires  that  the  Indians  be  in 
j)ossession ;  they  are  not  bound  to  show  that  they  are  owners. 
They  may  invoke  the  aid  of  the  statute  against  all  white  intruders, 
so  long  as  they  remain  in  the  peaceable  possession  of  their  lands. 

The  relators  cannot  claim  the  protection  of  the  treaty,  unless 
they  have  a  right  of  entry  given  them  by  it,  before  the  Indians  are 
removed  by  the  government.  This  court  have  decided,  in  the  case 
of  Fellows  v.  Blacksmith,  (19  Howard,  366,)  that  this  treaty  has 
made  no  provision  as  to  the  mode  or  manner  in  which  the  removal 
of  the  Indians  or  the  surrender  of  their  reservations  was  to  take 
place  ;  that  it  can  be  carried  into  execution  only  by  the  authority 
or  power  of  the  government  which  was  a  party  to  it.  The  Indians 
are  to  be  removed  to  their  new  homes  by  their  guardians,  the  United 
States,  and  cannot  be  expelled  by  irregular  force  or  violence  of  the 
individuals  who  claim  to  have  purchased  their  lands,  nor  even  by 
the  intervention  of  the  courts  of  justice.  Until  such  renioval  an. I 
surrender  of  possession  by  the  intervention  of  the  government  of  t!ie 
United  States,  the  Indians  and  their  possessions  are  protected,  by 
the  laws  of  New  York,  from  the  intrusion  of  their  white  neighbors. 

We  are  of  opinion,  therefore,  that  this  statute  and  the  proceed- 
ing in  this  case  are  not  in  conflict  with  the  treaty  in  question,  or 
with  any  act  of  congress,  or  with  the  constitution  of  the  United 
States.  The  judgment  of  the  court  of  appeals  of  New  York  is 
therefore  aflSrmed,  with  costs. 


THE  STEAMSHIP  PACIFIC. 

The  New  York  and  Liverpool  Mail  Steamship  Company,  Appel- 
lants, V,  Otis  P.  Kumball. 

21  H.  372. 
Admiralty — Collwioh. 

1.  WhcQ  a  sail  vessel  and  a  steamer  are  approaching  each  other,  it  is  the  duty  of  the 
former  to  hold  on  her  course  and  of  the  latter  to  keep  out  of  her  way. 

2.  These  rules  are  binding  on  both  vessels,  from  the  time  of  possible  collision  until 
such  po».<tibility  is  passed,  or  until  there  is  no  chance  of  avoiding  danger  by  that 
coarM. 

3.  As  the  steamer  is  bound  to  keep  out  of  the  way,  and  it  devolves  upon  her  to  shape 
her  coune  and  adopt  other  means  for  the  security  of  both  vessels,  it  is  necessary, 
to  enable  her  to  do  this,  that  the  sail  vessel  should  steadily  hold  on  her  course. 

4.  The  controversy  in  this  case  is  on  the  question  whether  the  sail  vessel  did  not  depart 
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from  this  rule,  improperly  changing  her  course;  and  Ihe  court  finds  from  the  evi- 
dence that  she  did  not,  and  that  the  steamer  is  re^iponsible  for  the  collision. 

Appeal  from  the  circuit  court  for  the  southern  district  of  New 
York.     The  case  is  fully  stated  in  the  opinion. 

Mr.  Potter  J  for  appellants. 

Mr.  De  Forest,  for  appellee. 

[  *  374  ]  *  Mr.  Justice  Clifford  delivered  the  opinion  of  the  court. 
This  is  an  appeal  in  admiralty,  from  a  decree  of  the 
circuit  court  of  the  United  States  for  the  southern  district  of  New 
York,  in  a  cause  of  collision,  ciVil  and  maritime.  It  was  com- 
menced in  the  district  court  on  the  twenty-fourth  day  of  September, 
1851,  by  the  appellee,  in  behalf  of  liimself  and  the  other  owners 
of  the  brig  *'Alfaretta."  According  to  the  case  made  in  the  libel, 
the  Alfaretta  sailed  from  Millbridge,  in  the  State  of  Maine,  on  the 
tenth  day  of  August,  1851,  fully  laden  with  lumber  on  freight,  and 
bound  on  a  voyage  to  the  port  of  New  York.  She  was  a  tight, 
stanch,  strong  vessel  of  one  hundred  and  sixty-three  tons  burden, 
and  in  every  respect  well  manned,  tackled,  appareled,  and  ap- 
pointed, with  a  competent  master,  and  sufficient  crew;  and  was 
totally  wrecked  by  the  collision,  which  occurred  on  the  sixteenth 
day  of  the  same  month,  without  any  fault  of  her  officers  or  crew, 
and  while  she  was  lawfully  pursuing  her  voyage  from  the  place  of 
departure  to  her  place  of  destination.  At  the  time  of  the  disaster  she 
was  fifteen  or  twenty  miles  off  the  southern  shore  of  Long  Island, 
sailing  close  hauled  on  the  wind,  with  her  larboard  tacks  aboard, 
and  all  her  sails  set,  and  was  heading  about  northwest  by  west. 
While  sailing  on  that  course,  with  a  light  wind  from  southwest  by 
west,  her  master  and  crew  discerned  a  light  bearing  from  them 
about  west  half  south,  which  they  judged  to  be  light  of  a  steamer; 

and  the  libelant,  who  was  the  master  of  the  Alfaretta,  im- 
[  *  375  ]  mediately  caused  a  light  to  be  hoisted  in  *  the  fore  rigging 

of  the  brig.  That  vessel  proved  to  be  the  steamship 
Pacific,  and  it  is  alleged  that  she  had  such  a  large  number  of  lights 
that  the  libelant  was  not  able  to  determine  what  direction  she  was 
steering,  and  kept  his  vessel  on  her  course,  without  any  deviation, 
until  the  collision  took  place.  It  occurred  between  eight  and  ten 
o'clock  in  the  evening,  as  alleged  in  the  libel,  and  about  fifteen 
minutes  after  the  light  was  placed  in  the  fore  rigging  of  the  brig, 
when  the  steamer,  with  great  force  and  violence,  ran  into  and  struck 
the  brig  on  her  larboard  bow,  cutting  her  down  to  the  water's  edge. 
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and  carrying  away  her  foremast,  so  that  she  filled  in  a  few  minutes 
and  became  a  complete  wreck. 

On  the  fourteenth  day  of  October  following,  the  claimants  of  the 
steamer  filed  their  answer  to  the  allegations  of  the  libel.  Among 
other  things  not  necessary  to  be  noticed,  they  deny  that  the  steamer 
had  such  a  large  number  of  lights  at  the  time  referred  to,  that  the 
libelant  was  not  able  to  determine  what  direction  s*he  was  steering; 
and  they  also  deny  that  the  brig  kept  her  course,  without  any 
deviation,  until  the  collision  occurred;  or  that  the  steamer  ran  into 
and  struck  the  brig  in  the  manner  above  stated.  Their  theory  is, 
and  they  accordingly  allege  that  the  steamer  started  from  New  York 
on  the  day  of  the  collision,  on  her  intended  voyage  to  Liverpool, 
well  manned  and  equipped  for  the  voyage,  and  in  every  respect 
seaworthy;  and  that  the  look-out  of  the  steamer,  who  was  stationed 
at  the  forecastle,  while  she  was  proceeding  on  the  voyage,  between 
seven  and  eight  o'clock  in  the  evening,  the  weather  being  cloudy 
and  the  night  dark,  the  wind  southwest  by  south,  and  the  steamer 
steering  east  half  south,  with  her  usual  lights  displayed,  discovered 
the  light  of  a  vessel  about  two  and  a  half  points  on  tlie  starboard 
bow  of  the  steamer.  Whereupon  the  helm  of  the  steamer  was 
immediately  put  to  the  starboard,  and  she  at  once  swung  off  to 
east-northeast,  and  at  or  about  the  same  time  her  engines  were 
stopped.  That  vessel  so  discovered  was  the  brig  Al'aretta.  She 
was  close  hauled  on  the  wind  at  the  time,  and  was  steering  to  the 
westward,  as  the  respondents  allege,  in  a  course  nearly  parallel  to 
that  of  the  steamer;  but,  instead  of  keeping  her  course, 
as  she  should  have  done,  *  she  suddenly  and  unexpectedly  [  *  376  ] 
put  her  helm  to  port,  and  kept  off,  and  came  with  her  . 
bows  on  to  the  steamer,  striking  her  a  little  forward  of  her  starboard 
wheel,  which  passed  over  the  bows  of  the  brig,  cutting  her  down 
and  damaging  the  steamer  to  the  amount  of  two  thousand  dollars. 
And  they  explicitly  allege,  that  if  the  brig  had  kept  her  course, 
and  had  not  put  her  helm  to  port,  the  collision  would  have  been 
avoided.  This  statement,  derived  from  the  pleadings,  exhibits  very 
fully  the  real  nature  of  the  controversy  between  the  parties,  and  the 
grounds  as^med  on  the  one  side  and  the  other  in  the  prosecution 
and  defense  of  the  suit.  Testimony  was  taken  on  both  sides,  in  the 
district  court,  and,  after  hearinjx,  a  decree  was  entered  that  the 
libel  be  dismissed,  each  party  payin><  their  own  costs,  and  the  libel- 
ant api>ealed  to  the  circuit  court.  Both  parties  appeared  by  coun- 
sel in  the  circuit  court,  and,  after  a  full  hearing,  it  was  ordered  and 
adjudged  that  the  decree  of  the  district  court  dismissing  the  libel 
be  in  all   things  reversed,  and  that  the  libelant  do  reijover  the 
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damages  sustained  by  reason  of  the  collision,  together  with  costs 
in  both  courts,  and  that  the  cause  bo  referred  to  a  commissioner  to 
ascertain  and  report  the  damages.  Additional  testimony  was  taken 
before  the  commissioner,  who  reported  that  the  sum  of  seven  thou- 
sand one  hundred  and  seven  dollars  and  nineteen  cents  was  due  to 
the  libelants,  to  which  report  the  respondents  excepted ;  and,  after 
the  hearing  upon  the  exceptions,  the  report  was  confirmed  by  the 
court,  and  a  decree  entered  that  the  libelant  recover  the  sum 
reported  with  costs.  Whereupon  a  final  decree  was  entered,  in 
pursuance  of  the  report,  and  the  respondents  appealed  to  this  court. 
Many  of  the  facts  and  circumstances  attending  the  disaster,  as  well 
as  those  which  preceded  it,  are  so  fully  proved  that  they  cannot 
properly  be  regarded  as  the  subject  of  dispute.  As  alleged  in  the 
libel,  the  collision  took  place  in  the  open  sea,  on  the  sixteenth  day 
of  August,  1851,  some  fifteen  or  twenty  miles  off  the  southern 
shore  of  Long  Island.  It  occurred  a  little  past  eight  o'clock  in 
the  evening,  after  the  officers  in  charge  of  the  respective  vessels 
had  been  fully  apprised  of  the  approaching  danger,  and  under 

circumstances  which  make  it  manifest  that  it  ought  to 
[*377]  have  *  been  prevented.     Both  vessels  had  proper  lights 

at  the  time,  and  competent  and  sufficient  look-outs;  and 
it  is  clearly  proved  that  the  duties  of  the  look-outs  were  vigilantly 
and  promptly  performed.  Lights  had  not  been  set  on  the  brig 
when  her  look-out  first  discerned  the  light  of  the  steamer  from  the 
forward  part  of  the  vessel.  One  had  been  prepared,  however,  and 
lighted  by  the  steward,  and  was  in  the  galley  forward  of  the  house 
on  the  deck,  ready  for  that  purpose.  On  seeing  the  light  of  the 
steamer,  the  lookout  of  the  brig  at  once  reported  the  fact  to  the 
master,  who  was  then  walking  the  deck,  and  he  immediately  caused 
the  light,  which  was  burning  brightly,  to  be  hoisted  in  the  fore  rig- 
ging of  the  brig,  and  it  was  kept  there,  in  full  view  of  the  approach- 
ing steamer,  until  the  vessels  came  together.  Coffin,  who  hoisted 
the  light,  and  was  the  look-out  on  the  brig,  testifies  that  he  tied 
the  light  just  under  the  fore-yard,  and  remained  standing  in  the 
rigging,  watching  the  light  of  the  steamer  as  she  approached, 
until  she  was  so  near  that  he  had  just  time  to  descent!  to  the  deck 
and  take  a  few  steps  aft  when  the  vessels  struck.  He  says  it  was 
about  fifteen  minutes  after  he  report.ed  the  light  of  the  steamer  to 
the  master  of  the  brig  that  the  collision  occurred ;  and,  in  this  par- 
ticular, he  is  strongly  confirmed  by  the  mate  of  the  steamer,  who 
admits  that  the  brig  was  about  three  miles  distant  when  her  light 
was  reported  to  him,  as  the  officer  of  the  deck,  by  the  look-out  on 
the  starboard  bow  of  the  steamer.     At  the  time  the  light  of  the 


DECEMBER  TERM,  1858.  41 

New  York  and  Liverpool  Mail  Steamship  Co.  v.  Ramball. 

steamer  \ras  first  seen  by  the  look-out,  the  brig  was  sailing  on  a 
coarse  of  northwest  by  west,  close  hauled  on  the  wind,  with  her 
larboard  tacks  aboard,  and  all  her  sails  set.  She  was  converijinjr 
towards  the  track  of  the  steamer,  and  was  going  through  the  water 
only  three  or  four  miles  an  hour,  tho  wind  being  light,  and  blow- 
ing from  the  southwest  by  west. 

Several  witnesses  describe  the  character  of  the  night  as  overcast, 
and  some  speak  of  it  as  cloudy,  with  intervening  stars;  hut  all 
agree  that  it  was  not  unusually  dark.  They  all  concur  in  saying 
that  the  surface  of  the  sea  was  smooth,  and  there  was  no  haze  or 
mist  on  the  water  ;  and  the  mate  of  the  steamer  testifies  that  objects 
oould  be  seen  without  lights  at  the  distance  of  three  miles. 

♦When  the  steamer  discovered  the  brig,  she  had  all  [*3T8] 
her  signal  lights  displayed,  and  was  on  a  course  of  east 
half  south,  and  was  moving  through  the  water  at  the  rate  of  twelve 
or  thirteen  miles  an  hour,  using  all  her  sails  as  well  as  her 
engines.  Her  mat«  and  look-out  first  saw  the  light  of  the  brig, 
and  they  testify  that  the  bearing  of  the  light  was  some  two  and  a 
half  points  off  the  starboard  bow  of  the  steamer.  Their  statements, 
however,  do  not  entirely  agree  with  the  testimony  of  the  master. 
He  was  in  his  room  at  the  time,  calculating  the  position  of  the 
steamer,  and  did  not  hear  the  light  of  the  brig  reported.  While 
there,  he  heard  the  mate  call  out,  **hard  a-starboard,"  and  instantly 
went  up  on  to  the  paddle-box  of  the  steamer. 

His  account  of  the  bearing  of  the  brig  is  not  entirely  clear,  as 
given  in  the  record,  or  very  satisfactory.  At  first,  he  says  he  saw 
the  brig  two  and  a  half  to  three  points  off  the  starboard  bow  of  the 
steamer,  but  finally  fixes  it  at  two  points;  and  adds,  to  the  effect 
that  she  was  not  over  one-third  of  a  mile  distant.  He  admits, 
however,  that  the  steamer  was  then  swinging  off  rapidly  towards 
Long  Island  shore;  and  of  course,  if  the  bearing  was  only  two 
points  when  the  master  reached  the  paddle-box,  it  must  have  been 
much  less  than  two  and  a  half  points  at  the  time  the  light  was 
first  discovered,  as  the  vessels  were  then  three  miles  apart,  and  the 
cirder  of  the  mate,  to  starboard  the  helm,  had  not  then  been  given ; 
and  of  course  the  steamer  did  not  commence  to  swing  off  to  port 
till  after  that  order  was  given  and  executed. 

According  to  the  testimony  of  the  mate,  his  first  order,  after 
seeing  the  light  of  the  brig,  was  to  starboard  the  helm,  and  then, 
he  says,  the  vessel  began  to  swing  off;  and  it  was  not  until  after 
he  left  the  position  he  then  occupied,  and  went  on  to  the  paddle- 
box,  that  he  gave  the  order,  hard  a-starboard.  After  that  order 
was  given,  and  the  usual  response  received  from  the  wheelsman, 
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then,  he  says,  the  master  came  by  his  side,  and  repeated  the  order, 
adding  that  **the  vessel  will  be  into  us — stop  her  ;"  and  the  mate 
says  that  the  steamer  had  then  swung  off  about  three  points;  and 
yet  the  master  says  that  the  bearing  of  the  light  of  the  brig  was  still 

two  points  off  the  starboard  bow  of  the  steamer. 
[  *  379  J  *  Statements  so  conflicting  and  uncertain  do  not  furnish 
any  definite  elements  which  can  safely  be  made  the  basis 
of  a  reliable  mathematical  calculation  as  to  the  precise  bearing  of 
the  brig  when  her  light  was  first  seen,  and  are  not  entitled  to  much 
consideration  in  determining  the  question  how  the  collision  was 
produced. 

Some  uncertainty  also  exists  as  to  the  precise  bearing  of  the 
steamer  when  her  light  was  first  discovered  from  the  brig.  It  is 
stated  in  the  libel  as  about  west  half  south,  and  the  testimony  of 
the  witnesses  is  equally  indefinite.  One  witness  estimates  it  at 
about  three  points  off  the  larboard  bow  of  the  brig ;  another  says 
it  was  about  two  points  in  the  same  direction  ;  and  a  third  witness 
says  it  was  about  west.  Such  indefinite  statements  cannot  afford 
much  aid  in  determining  the  principal  question  involved  in  this 
controversy. 

Whatever  may  have  been  the  precise  position  of  the  vessels  with 
respect  to  each  other  at  the  time  the  light  of  the  steamer  was  first 
discovered  by  the  look-out  of  the  brig,  it  is  certain  that  the  course 
of  the  brig  was  converging  towards  the  track  of  the  steamer,  and 
that  they  came  together  in  the  course  of  fifteen  minutes  after  the 
light  was  reported  to  the  master ;  and  the  brig  was  run  down  and 
lost.  It  was  the  starboard  bow  of  the  steamer  which  came  in  con- 
tact with  the  larboard  bow  of  the  brig,  forward  of  the  fore-swifter, 
and  slewed  her  round,  carrying  away  her  bowsprit,  foremast,  and 
main-topmast,  and  cutting  her  down  to  the  water's  edge;  and  such 
was  the  headway  of  the  steamer  at  the  time,  that  she  swept  on  for 
a  considerable  distance,  without  any  apparent  abatement  of  her 
speed,  notwithstanding  her  engines  were  stopped  and  reversed  just 
iK'fore  the  collision  took  place. 

All  the  circumstances  tend  to  show  that  the  disaster  might  have 
been  prevented,  and  that  there  was  fault  somewhere,  for  which  the 
offending  party  ought  to  be  held  responsible.  Both  parties  appear 
to  have  so  understood  the  matter  when  they  made  up  their  plead- 
ings, as  well  as  in  the  subsequent  conduct  of  the  cause. 

It  is  alleged  in  the  libel  that  the  brig  kept  her  course  after  the 

light  of  the  steamer  was  seen,  without  any  deviation,  until 

[  *  380  ]  *  the  collision  occurred.     On  the  part  of  the  respondents, 

that  allegation  in  the  libel  is  denied ;   and  tl  ey  allege 
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that  the  brig,  when  her  light  was  first  seen,  was  steering  to 
the  westward,  close  hauled  on  the  wind,  and  in  a  course  nearly 
parallel  to  the  steamer;  but  instead  of  keeping  her  course,  as  she 
uhould  have  done,  that  she  suddenly  and  ut.expectodly  put  her 
helm  up,  kept  off,  and  came  with  her  bows  on  to  the  steamer. 

Such  is  the  issue,  as  made  up  by  the  parties  in  the  pleadings, 
and  it  presents  the  principal  question  of  fact  to  be  determined  by 
the  court. 

Our  views  upon  the  point  cannot  be  stated  in  a  manner  which 
would  be  satisfactory  to  those  interested,  without  some  brief  refer- 
ence to  the  evidence  on  which  they  are  based. 

When  the  disaster  occurred  to  the  brig,  her  whole  company,  con- 
sisting of  seven  men,  including  the  master  and  mate,  were  on  the 
deck  of  the  vessel,  and  witnessed  the  events.  Four  were  examined 
as  witnesses;  and  the  mate  testifies  that  it  was  the  watch  of  the 
master,  who,  being  the  libelant  and  one  of  the  owners  of  the  ves- 
sel, was  not  examined.  His  watch  commenced  at  eight  o'clock 
in  the  evening,  when  the  preceding  watch  closed.  From  six  to 
eight  o'clock,  the  mate  had  charge  of  the  deck,  and  he  says  that 
the  course  of  the  brig  at  sunset  was  northwest  by  west;  that  she 
was  sailing  close  hauled  on  the  wind,  and  continued  on  the  same 
course  until  eight  o'clock,  when  he  went  below.  He  remained  be- 
low until  ho  lieard  a  light  reported,  when  he  immediately  went  on 
deck,  and  at  first  saw  only  one  light,  but,  as  the  vessel  approached 
nearer,  he  saw  more,  and  supposed  it  was  a  steamer ;  and  he  testi- 
fies positively  that  the  brig  did  not  change  her  course,  after  he  went 
on  deck,  until  the  steamer  struck  her.  On  his  return  to  the  deck, 
he  did  not  look  at  the  compass,  but  says  the  brig  was  on  the  wind, 
with  her  larboard  tacks  aboard,  and,  in  his  judgment,  was  going 
the  same  course  as  when  he  went  below. 

Three  of  the  seamen  were  also  examined,  and  their  testimony 
is  equally  full  and  explicit,  and  to  the  same  effect.  One  of  them 
was  the  look-out,  who  first  discovered  the  light  of  the  steamer, 
and  reported  it  to  the  master;  and  the  other  two,  on  hearing 
his  report,  immediately  went  on  deck,  and  remained 
♦throughout,  watching  the  light  as  it  approached,  and  [*381] 
with  every  opj>ortunity  to  see  and  observe  whatever  trans- 
piretl  on  the  deck  of  the  vessel.  Some  one  or  more  of  them  testifies 
that  the  master  twice  gave  the  order  *'to  keep  her  full  and  by,"  as 
the  steamer  advanced,  and  they  all  concur  that  the  brig  did  not 
change  her  course,  and  that  no  danger  was  apprehended  until  just 
before  the  collision  took  place.  All  must  admit  that  they  had  am- 
ple means  of  knowledge  upon  the  subject  of  their  testimony;  and 
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if  their  statements  are  incorrect,  they  must  have  willfully  perverted 
the  truth,  which  is  not  to  be  presumed.  Several  witnesses,  how- 
ever, examined  on  the  part  of  the  respondents,  testify  that  the 
brig  did  change  her  course  before  the  vessels  came  together;  and 
among  the  number  is  the  mate  of  the  steamer,  who  beyond  doubt 
describes  the  events  truly,  as  they  appeared  to  him  at  the  time  of 
the  occurrence. 

His  testimony,  as  it  is  exhibited  in  the  record,  furnishes  conclu- 
sive evidence  that  the  two  vessels  were  very  close  together,  if  not  in 
actual  contact,  when  the  supposed  change  of  course  was  made,  and 
presents  some  ground  of  inference  that  the  jib-boom  of  the  steamer, 
or  the  rigging  connected  with  the  bowsprit,  as  they  swept  over  the 
stem  of  the  brig,  or  pressed  against  her  fore  rigging,  may  have 
produced  the  state  of  things  which  induced  him  to  think  that  the 
brig  had  ported  her  helm.  At  first  he  said  the  change  was  made 
just  before  the  collision,  then  immediately  before  it;  but,  upon 
further  interrogation,  ho  said  it  was  before  the  jib-boom  of  the  brig 
had  touched  the  steamer,  and  finally  added  that  the  brig  might 
have  been  twice  the  length  of  the  ship  off.  All  of  his  statements, 
however,  are  based  upon  the  theory  that  the  brig  ran  into  the 
steamer,  when  it  is  satisfactorily  shown  that  the  real  state  of  tlie 
case  was  the  reverse.  It  was  the  bow  of  the  steamer,  near  the  cat- 
heads, which  struck  the  jib-boom  of  the  brig,  and  carried  it  away ; 
and  the  evidence  furnishes  strong  reasons  to  conclude  that  the 
brig  had  been  partly  slewed  round  just  before  that  occurred.  Be 
that  as  it  may,  it  is  certain  from  the  evidence  that  the  brig  kept 
her  course  until  just  before  the  collision  took  place.  When  the 
mate  of  the  steamer  first  saw  her  light,  he  says  it  was  about  three 

miles  distant,  and  he  admits  that  her  direction  then  was 
[  *  382  J  *  nortli  of  west,  and  that  he  did  not  notice  any  change  of 

her  course,  except  the  one  already  mentioned,  when  the 
vessels  were  close  together.  When  the  master  went  up  on  to  the 
paddle-box  of  the  steamer,  and  repeated  the  order  previously  given 
by  the  mate  to  put  the  helm  hard  a-starboard,  he  says  the  brig  was 
then  sailing  close  hauled  on  the  wind,  and  that  the  two  vessels  were 
not  more  than  a  third  of  a  mile  apart.  His  account  of  the  change  of 
course  is,  that  it  was  made  after  that  order  was  given,  and  he  says 
the  brig  instantly  turned  directly  across  the  bows  of  the  steamer, 
and  came  right  into  her,  thus  showing  conclusively  that  the  alleged 
change,  however  produced,  was  made  at  the  moment  of  collision. 
These  references  to  the  testimony  of  the  witnesses  must  suffice,  and 
they  are  believed  to  be  amply  sufficient  to  show  what  the  state  of 
the  evidence  is,  as  it  is  exhibited  in  the  record.     One  remark  is 
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applicable  to  all  of  the  witnesses  introduced  by  the  respondents; 
and  that  is,  tliey  had  not  the  same  means  of  knowledge  respecting 
the  matter  in  dispute  as  the  witnesses  for  the  libelant  possessed, 
who  had  charge  of  the  brig,  and  governed  her  course;  and  in 
weighing  the  evidence,  and  determining  its  force  and  effect,  that 
important  consideration  cannot  be  overlooked.  It  must  l>e  admitted 
that  the  witnesses  on  the  part  of  the  libelant  speak  from  actual 
knowledge,  and,  unless  they  have  willfully  stated  what  they  know 
to  be  ialsc,  their  statements  must  be  correct.  They  were  on  the  deck 
of  the  vessel,  interested,  so  far  as  their  personal  safety  was  con- 
cerned, to  observe  everything  that  transpired  as  the  steamer  ap- 
proached, and  they  cannot  well  be  mistaken  in  respect  to  the  matter 
nnder  consideration. 

Thpse  on  board  the  steamer  appear  in  the  record  under  very 
different  circumstances.  They  only  infer  what  they  have  affirmed 
as  to  what  transpired  on  the  deck  of  the  brig,  and  at  best  their 
statements  respecting  the  matters  in  question  are  of  the  nature  of 
opinions,  and  it  is  not  difficult  to  see  that  they  may  be  in  error. 
In  the  excitement  and  confusion  of  the  moment,  they  may  have 
mibtaken  what  was  occasioned  by  the  momentum  of  the  steamer  or 
the  pressure  of  her  bowsprit  or  jib-boom  upon  the  stem  or 
fore  rigging  of  the  brig,  for  a  change  of  course  *  produced  [  *  383  ] 
by  an  alteration  of  her  helm.  All  the  testimony  tends  to 
show  that  the  two  vessels  came  together  at  an  obtuse  angle,  and 
there  is  much  reason  to  think  that  the  brig  had  been  pressed  out  of 
her  course  before  the  bows  of  the  vessels  came  together.  At  all 
events,  such  an  inference  from  the  evidence  is  far  more  reasonable 
than  would  be  the  conclusion  that  all  the  witnesses  for  the  libel- 
ants have  willfully  perverted  the  truth.  Other  grounds  of  reconcil- 
ing the  testimony  consistent  with  the  integrity  of  all  the  witnesses 
might  be  suggested,  but  we  think  it  unnecessary,  as  the  evidence 
clearly  shows  that  the  brig  kept  her  course,  without  any  change 
whatever,  until  the  peril  was  impending  and  the  collision  inevitable. 

An  error  committed  by  those  in  charge  of  a  vessel  under  sucli 
circumstances,  if  the  vessel  was  otherwise  without  fault,  would  not 
impair  her  right  to  recover  for  the  injuries  occasioned  by  the  colli- 
sion, for  the  plain  reason  that  those  who  produced  the  peril  and 
put  the  vessel  in  that  situation  would  be  chargeable  with  the  error, 
and  must  answer  for  the  consequences. 

Our  conclusion,  however,  on  this  branch  of  the  case,  is,  that  the 
respondents  have  failed  to  support  the  allegation  of  the  answer, 
that  the  brig  changed  hef  course  after  the  light  of  the  steamer  was 
discovered,  and  that  the  evidence  satisfactorily  shows  that  she  did] 
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not  change  her  course  in  any  sense  which  can  can  be  regarded  as  a 
fault.  Sailing  vessels  when  approaching  a  steamer  are  required  to 
keep  their  course ;  and  steamers,  under  such  circumstances,  as  a 
general  rule,  are  required  to  keep  out  of  the  way.  Many  consider- 
ations concur  to  show  that  all  those  engaged  in  navigating  vessels 
upon  the  seas  are  bound  to  observe  the  nautical  rules  recognized 
and  approved  by  the  courts,  in  the  management  of  their  vessels  on 
approaching  a  point  where  there  is  danger  of  collision.  Those 
rules  were  framed  and  are  administered  to  prevent  such  disasters 
and  to  afford  security  to  life  and  property  exposed  to  such  dangers ; 
and  public  policy,  as  well  as  the  best  interest  of  all  concerned,  re- 
quires that  they  should  bo  constantly  and  rigidly  enforced  in  all 
cases  to  which  they  apply.  Few  cases  can  be  imagined  where  it 
is  more  needful  that  they  should  be  observed  than  when  a  steamer 
and  a  sailing  vessel  are  aj)proaching  each  other  from  op- 
[  *  384  ]  posite  *  directions,  or  on  intersecting  lines,  for  the  obvious 
reason  that  the  negligence  of  the  one  is  liable  to  baffle  the 
vigilance  of  the  other ;  and  if  one  of  the  vessels  under  such  circum- 
stances follows  the  rule,  and  the  other  omits  to  do  so,  or  violates 
it,  a  collision  is  almost  certain  to  follow. 

Rules  of  navigation,  such  as  have  been  mentioned,  are  obligatory 
upon  vessels  approaching  each  other,  from  the  time  the  necessity 
for  precaution  begins,  and  continue  to  be  applicable  as  the  vessels 
advance,  so  long  as  the  means  and  opportunity  to  avoid  the  danger 
remain.  They  do  not  apply  to  a  vessel  required  to  keep  her  course 
aft3r  the  approach  is  so  near  that  the  collision  is  inevitable,  and 
are  equally  inapplicable  to  vessels  of  every  description,  while  they 
are  yet  so  distant  from  each  other  that  measures  of  precaution  have 
not  become  necessary  to  avoid  a  collision.  Sailing  vessels  approach- 
ing a  steamer  are  required  to  keep  their  course  on  account  of  the 
correlative  duty  which  is  devolved  upon  tlie  steamer  to  keep  out  of 
the  way,  in  order  that  the  steamer  may  know  the  position  of  the 
object  to  be  avoided,  and  may  not  be  led  into  error  in  her  endeavor 
to  comply  with  the  requirement. 

Under  the  rule  that  a  steamer  must  keep  out  of  the  way,  she 
must  of  necessity  determine  for  herself  and  upon  her  own  responsi- 
bility, independently  of  the  sailing  vessel,  whether  it  is  safer  to  go 
to  the  right  or  left,  or  to  stop;  and  in  order  that  she  may  not  be 
deprived  of  the  means  of  determining  the  matter  wisely,  and  that 
she  may  not  he  defeated  or  baffled  in  the  attempt  to  perform  her 
duty  in  the  emergency,  it  is  required  in  the  admiralty  jurisprudence 
of  the  United  States  that  the  sailing  vessel  shall  keep  her  course, 
and  allow  the  steamer  to  pass  either  on  the  right  or  left,  or  to  adopt 
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snch  measures  of  precaution  as  she  may  deem  best  suited  to  enable 
her  to  perform  her  duty  and  fulfill  the  requirement  of  the  law  to 
keep  out  of  the  way. 

Repeated  decisions  of  this  court  have  affirmed  tlie  doctrine  here 
laid  down,  and  carried  it  out  to  its  logical  conchusion,  and  in  so 
many  instances  that  the  question  cannot  any  longer  be  regarded  as 
open  to  dispute.  Accordingly,  it  was  held  in  the  case  of  the 
Steamer  Oregon  v.  Rocca  et  al.,  (18  How.  570,)  that  *  when  [  *  385  ] 
a  steamer  approaches  a  Railing  vessel,  the  steamer  is  re- 
quired to  exercise  the  necessary  precautions  to  avoid  a  collision ; 
and  if  this  be  not  done,  prima  facie  the  steamer  is  chargeable  with 
fault.  That  decision  was  founded  upon  the  rule  previously  estab- 
lished in  St.  John  v.  Paine  ei  al,,  (10  How.  583,)  where  the  whole 
subject  is  elaborately  considered,  and  the  reasons  of  the  rule  fully 
explained.  Similar  views  are  also  maintained  in  the  case  of  the 
Genesee  Chief,  (12  How.  461,)  and  in  various  other  cases  to  the 
present  time.  Exceptional  cases  may  be  imagined  in  a  crowded 
thoroughfare,  where  the  rule  would  not  be  applicable,  but  those 
will  be  considered  when  they  arise.  Such  precautions  as  are  incul- 
cated in  the  rule  referred  to  are  enjoined,  as  before  remarked,  to 
prevent  collision  and  afford  security  to  life  and  property;  and  in  a 
case  where  the  rule  could  not  be  followed  without  defeating  the  end 
for  which  it  was  established,  or  without  producing  the  mischief 
which  it  was  the  design  of  the  rule  to  avert,  of  course  it  would  not 
be  applicable,  and  in  such  a  case  a  departure  from  it  would  be  both 
justifiable  and  commendable.  Extreme  cases,  such  as  are  sup- 
posed, will  rarely  if  ever  occur,  and  in  referring  to  them  it  must 
not  be  understood  that  the  rule  will  be  relaxed  to  any  extent  what- 
ever in  other  cases  to  which  it  properly  applies. 

Applying  these  principles  to  the  case  under  consideration,  it  is 
obvious  what  the  result  must  be.  It  is  not  denied  that  the  colli- 
sion took  place,  and  that  the  brig  was  run  down  and  lost;  and 
such  being  the  fact,  and  the  evidence  exhibited  failing  to  satisfy 
the  court  that  the  bri;:^  was  in  fault,  or  the  disaster  inevitable,  it 
necessarily  follows  that  tlic  collision  was  the  result  of  fault  on  the 
part  of  the  steamer,  and  that  the  steamer  is  answerable  to  the  libel- 
ant for  the  damage. 

Our  attention  was  also  drawn,  at  the  argument,  to  the  amount 
of  the  damage  as  reported  by  the  commissioner,  and  it  was  insisted 
that  it  is  excessive.  On  that  point  it  will  be  sufficient  to  say,  that 
after  a  careful  examination  of  the  testimony  before  him,  we  see  no 
ground  to  duibt  that  his  duty  was  rightly  performed. 

The  decree  of  the  circuit  court,  therefore,  is  affirmed,  witkmsi^Tp 
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Joseph  E.  Montgomery  and  others,  Appellants,  v.  John  J.  Ander- 
son and  others. 
21  H.  386. 
FiKAL  Decree— Appeals  in  Admiealtt. 

1.  Where,  in  a  contest  in  the  district  court  for  proceeds  of  a  vessel  sold  under  a  decree 
in  admiralty,  the  court  decides  to  allow  a  particular  claim,  but  makes  no  order  of 
payment  until  all  claims  on  the  fund  are  adjusted,  this  is  not  such  a  final  decree  as 
authorizes  the  owner  of  the  vessel  to  appeal  to  the  circuit  court. 

2.  The  circuit  court  having  no  jurisdiction,  its  decree  affirming  that  of  the  district 
court,  and  remanding  it  to  the  district  court  for  further  proceedings,  is  erroneous,  and 
must  be  reversed  here,  and  the  ca«»e  remanded  with  directions  to  remit  the  case  from 
the  circuit  to  the  district  court  for  a  final  decree,  from  which  either  party  may  then 
appeal. 

3.  The  circuit  court  cannot  remit  its  decrees  in  admiralty  appeals  to  the  district  court 
for  execution,  but  the  rti  must  accompany  the  appeal,  and  the  circuit  court  must 
render  and  enforce  its  own  decree  in  the  case. 

4.  The  parties  cannot,  by  an  agreement  in  this  court  that  there  is  now  a  final  decree 
in  the  district  court,  give  jurisdiction  to  this  court  in  such  a  case  as  this. 

Appeal  from  the  circuit  court  for  the  district  of  Missouri.  The 
ca?je  is  well  stated  in  the  opinion. 

Mr.  Polk,  for  appellants. 

Mr,  Itankin,  for  appellees. 

Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  court. 

The  ap[)ellees  in  this  case  filed  a  petition  in  the  district  court  of 
the  United  States  for  the  eastern  district  of  Missouri,  stating  that 
they  had,  by  the  laws  of  Missouri,  a  lien  on  the  steamboat  Republic 
for  §2,000,  which  they  had  loaned  to  the  clerk  of  the  boat  to  pur- 
chase supplies  and  necessaries,  in  order  to  enable  her  to  proceed  on 
a  voyage  from  St.  Louis  to  New  Orleans;  tliat  the  vessel,  at  the 
time  the  petition  was  filed,  was  under  seizure  in  the  district,  in  a 
case  of  admiralty  and  maritime  jurisdiction,  and  had  been  ordered 
by  the  court  to  be  sold ;  and  tlic  petitioners  prayed  that  they  might 
be  permitted  to  intervene  for  their  interest,  and  [)aid  out  of  the  pro- 
ceeds when  the  steamboat  was  sold. 

The  appellants  answered,  stating  that  they  were  owners 

[  *  387  ]  of  *  seven-eighths  of  the  vessel,  and  denying  that  the  money 

was  needed  or  used  for  supplies;  and  insisting  that  the 

boat  is  not  liable  for  it,  and  that  it  is  not  a  lien  by  the  laws  of 

Missouri.  ^  , 
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The  petition  was  filed  on  the  Sd  of  June,  1857,  and  the'vessel, 
it  appears,  was  sold  by  the  marshal,  upon  the  seizure  mentioned 
in  the  petition,  and  the  sale  reported  and  the  proceeds  paid  into 
the  registry  of  the  court  on  the  23d  of  the  same  month.  .  The  pro- 
ceeds amounted  to  $26,250.  Further  proceedings  were  had  on  the 
petition  of  the  appellees,  and  testimony  taken ;  and  on  the  7th  of 
September,  in  the  same  year,  the  district  court  decreed  that  the 
sum  claimed  by  the  petitioner  was  due,  with  interest  and  costs,  and 
a  lien  on  the  Republic,  and  referred  the  matter  to  the  commissioner 
of  the  court  to  compute  and  report  the  amount  due. 

The  commissioner  accordingly  made  his  report,  stating  the 
amount  due,  for  principal  and  interest  on  the  sum  loaned,  to  be 
$2,034.  This  report  was  confirmed  by  the  court;  and  thereupon 
the  court  passed  a  decree,  adjudging  that  there  was  due  from  the 
fund  then  in  court,  to  the  petitioners,  the  sum  of  $2,034,  and  to 
bear  interest  from  that  day ;  but  that,  inasmuch  as  some  of  the 
causes  against  the  Republic  had  not  then  been  determined,  and  the 
fund  in  court  might  not  be  suflScient  to  satisfy  all  of  the  claims 
that  might  be  established  against  the  vessel,  no  order  for  the  pay- 
ment of  the  money  would  be  made  by  the  court  until  it  should  be 
further  advised  in  the  premises. 

The  present  appellants  thereupon  prayed  an  appeal  to  the  circuit 
court  for  the  district  of  Missouri,  which  was  granted;  and  further 
proceedings  took  place  in  the  circuit  court,  and  further  testimony 
was  taken.  And,  at  the  October  term,  1857,  the  decree  of  the 
district  court  was  affirmed,  and  the  case  remanded  to  the  district 
court  to  carry  out  this  decree  ;  and  from  this  decree  the  appellants 
prayed  an  appeal  to  this  court. 

This  is  substantially  the  case,  as  it  appears  on  the  transcript 
from  the  circuit  court.  We  do  not  now  speak  of  the  admissions 
filed  here,  which  we  shall  presently  notice.  But,  upon  the  transcript 
itself,  it  appears  that  there  was  no  final  decree  in  the  district  court, 
upon  which  an  appeal  would  lie  to  the  circuit  court.  No 
final  disposition  of  the  fund  in  the  registry.  *  Indeed,  it  [  *  388  ] 
was  not  final  even  as  to  the  amount  in  controversy  be- 
tween these  parties  ;  for  the  amount  to  be  awarded  to  the  appellees 
was  made  to  depend  upon  the  amount  of  other  claims  upon  the 
fund,  which  were  then  depending  before  the  district  court.  And, 
under  the  act  of  congress,  no  appeal  would  lie  from  the  district 
to  the  circuit  court  until  there  was  a  final  decree  upon  the  whole 
case — that  is,  not  until  all  the  claims  on  the  money  in  the  registry 
had  been  ascertained  and  adjusted,  and  the  whole  amount  of  the 

proceeds  of  the  sale  of  the  vessel  distributed,  by  the  decree,  among^j^ 
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the  parties  which  the  district  court  deemed  to  be  entitled,  accord- 
ing to  their  respective  priorities  and  rights. 

The  circuit  court,  therefore,  had  no  jurisdiction  of  the  case,  as  it 
came  before  them;  and  their  judgment,  affirming  the  decree,  was 
erroneous  on  that  ground.  The  appeal  ought  to  have  been  dis- 
missed for  want  of  jurisdiction.  This  point  was  directly  decided 
in  this  court,  in  the  case  of  Mordecai  and  others  v.  Lindsay  and 
others.     (19  How.  200.) 

But  if  the  appeal  had  been  regularly  before  the  circuit  court,  it 
was  not  authorized  to  remand  the  case  to  the  district  court,  to  carry 
into  execution  its  decisions.  The  appeal  carries  up  the  res,  or 
money  in  the  registry,  of  the  district  court,  to  the  circuit  court ; 
and  when  the  rights  of  the  parties  are  adjudicated  there,  the  court 
must  carry  into  execution  its  own  decree. 

In  order  to  cure  these  defects  in  the  record,  an  agreement  has 
been  filed  in  this  court,  in  which  they  admit  that  the  whole  fund 
has  been  finally  disposed  of  by  the  circuit  court  among  the  claim- 
ants, with  the  exception  of  the  sum  in  controversy  between  these 
parties.  And  they  move  to  amend  the  record  here  according  to 
this  agreement. 

But,  in  the  case  of  Mordecai  and  others  v.  Lindsay  and  others, 
above  referred  to,  a  similar  motion  was  made  to  amend  the  record 
here,  upon  a  like  agreement.  But  the  court  decided  that,  as  the 
defect  of  jurisdiction  in  the  circuit  court  appeared  upon  the  tran- 
script, it  could  not  be  cured  by  an  amendment  in  this  court,  be- 
cause consent  cannot  give  jurisdiction,  nor  legalize  jurisdiction  ex- 
ercised without  the  authority  at  law.     The  rule  laid  down  in  that 

case  must  govern  this. 
[  *  389  ]  *The  decree  of  the  circuit  court  must  therefore  be  re- 
versed, and  the  case  remanded  to  the  court,  with  directions 
to  dismiss  the  appeal  for  want  of  jurisdiction.  The  district  court 
can  then  proceed  to  pass  a  final  decree,  if  that  has  not  been  already 
done;  and  from  that  decree  any  party  who  may  think  himself  ag- 
grieved may  appeal  to  the  circuit  court,  and  from  the  final  decree 
of  that  court  to  this,  where  the  sum  in  controversy  is  large  enough 
to  give  jurisdiction  to  the  respective  courts  upon  such  appeals. 

This  view  of  the  subject  makes  it  unnecessary  to  examine  whether 
the  amount  in  controversy  between  the  parties  in  this  appeal  is  over 
$2,000;  for  their  respective  rights  have  not  been  judicially  decided 
upon  in  the  circuit  court,  for  want  of  jurisdiction,  as  above  stated, 
when  it  acted  upon  the  controversy. 
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Charles  Ballancb,  Appellant*  v.  Robert  Forsyth  and  others. 

21  II.  389. 
Peactice  IV  Supreme  Court — Jurisdiction. 
Where  a  case  has  heen  dismissed,  because  no  appeal  was  taken  in  the  circuit  coa:t,  it 
cannot  be  reinstated  by  an  agreement  in  writing  to  waive  this  right,  becanse  such 
consent  cannot  give  jurisdiction  to  this  court. 

Appeal  from  the  circuit  court  for  the  northern  district  of  Illinois. 
The  matter  is  sufficiently  stated  in  the  opinion. 

Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  court. 

This  case  was  dismissed  on  the  20th  of  December  last,  because  it 
did  not  appear  that  an  appeal  had  been  taken  in  the  district  court. 
A  motion  has  now  been  made  to  reinstate  the  case,  and,  in  support 
of  that  motion,  a  written  agreement,  signed  by  the  counsel  for  the 
appellant  and  appellee,  has  been  filed,  consenting  to  reinstate  the 
case,  to  waive  all  irregularities,  and  to  try  the  case  on  the  merits. 

But  the  consent  of  parties  cannot  give  jurisdiction  to 
this  *court,  where  the  law  does  not  give  it.     And,  without  [  *  390  ] 
an  appeal  taken  in  the  district  court,  this  court  has  no  ju- 
risdiction, and  the  consent  of  parties  cannot  cure  the  defect.     The 
motion  is  therefore  overruled. 

But  if  the  plaintiff  in  error  desires  to  supply  the  omission,  and 
take  an  appeal  to  the  district  court,  and  bring  his  case  legally 
before  us,  he  has  leave,  in  order  to  save  expense,  to  withdraw  the 
transcript  now  filed,  and  to  use  it  upon  his  appeal,  leaving  a  receipt 
for  it  with  the  clerk  of  this  court. 


John  T.  Mason,  Plaintiff  in  Error,  v,  Joseph  C.  Gamble  and 

another. 

21  H.  300. 

Jurisdiction  op  Supreme  Court — Amount  in  Controversy. 

1.  The  act  of  May  3,  1844,  which  authorizes  a  writ  of  error  to  eitlier  party,  without 
regard  to  the  amount  in  controverny,  is  limited  to  snits  brought  by  the  United  Stales 
for  the  infringement  of  the  revenue  laws,  and  doea  not  embrace  a  suit  against  a  col- 
lector for  duties  impeded  and  paid  in  excess  of  what  the  law  justifies. 

2.  Such  a  case  dismissed  for  want  of  jurisdiction,  where  the  judgment  against  the  col- 
lector is  less  than  $2,000. 

Writ  of  error  to  the  circuit  court  for  the  district  of  Maryland. 
The  case  is  well  stated  in  the  opinion.  r^^^^T^ 
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Mason  v.  Gamble. 
Mr.  Campbelly  for  the  motion  to  dismiss. 
Mr.  Black,  attorney  general,  contra. 

Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  court. 

A  motion  has  been  made  to  dismiss  this  case  for  want  of  juris- 
diction, upon  the  ground  that  the  sum  in  dispute  does  not  exceed 
$2,000. 

The  case  is  this:  The  plaintiff  in  error  is  the  collector  of  the  port 
of  Baltimore,  and,  as  such,  demanded  a  certain  amount  of  duties  on 
goods  imported  by  the  defendants  in  error,  which  they  be- 
[  *  391  ]  lieved  was  greater  than  the  amount  imposed  by  law.  ♦The 
duties  demanded  were  paid  under  protest,  and  this  suit  was 
brought  to  recover  back  the  amount  alleged  to  be  overpaid.  At 
the  trial,  the  jury,  under  the  instruction  of  the  court,  found  a 
verdict  in  favor  of  the  defendants  in  error  for  the  sum  of  $193.88, 
upon  which  a  judgment  was  entered  against  the  collector ;  and  this 
writ  of  error  is  brought  on  that  judgment. 

The  act  of  congress  which  is  supposed  to  give  jurisdiction  in 
ca«es  of  this  description  is  the  act  of  May  3l8t,  1844,  (5  Stat.  658.) 
This  act  authorizes  a  writ  of  error,  at  the  instance  of  either  party, 
upon  a  final  judgment  in  a  circuit  court  in  any  civil  action  brought 
by  the  United  States  for  the  enforcement  of  the  revenue  laws,  or 
for  the  collection  of  duties  due  or  alleged  to  be  due,  without  regard 
to  the  sum  or  value  in  controversy.  And  it  is  true,  that  the  same 
reasons  which  induced  the  legislature  to  give  the  writ  of  error  in 
the  cases  mentioned  in  the  law,  apply  with  equal  force  to  suits 
against  a  collector  to  recover  back  duties  which  he  alleged  to  be 
due,  and  had  already  collected.  The  questions  are  of  the  same 
character,  and  the  interests  of  the  United  States  the  same  in  either 
case.  And  it  is  most  probable  that  suits  against  the  collector  were 
omitted  in  the  act  of  congress  by  some  oversight  or  accident. 

But,  however  that  may  be,  the  writ  of  error  is  authorized  in 
those  cases  only  in  which  the  United  States  are  plaintiffs  in  the 
suit.  The  language  of  the  law  is  too  plain  to  admit  of  doubt,  and 
the  words  cannot  by  any  reasonable  or  fair  construction  be  extended 
to  suits  brought  by  the  importer  against  the  collector;  and  as  the 
sum  or  value  in  controversy  does  not  exceed  $2,000,  and  the  case  is 
not  provided  for  by  the  act  of  congress  referred  to,  the  writ  must 
be  dismissed  for  want  of  jurisdiction  in  this  court. 
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Dean  Richmond,  Appellant,  v.  The  City  op  Milwaukie  and  another. 

21  11.  391. 
Practice  in  Supeeme  Codet — ArriDAviTs. 

1.  Where  the  value  of  the  property  ia  controversy  is  stated  in  the  pleadings  or  other 
proceeding  in  the  court  helow,  it  is  not  admissible  to  prove  a  different  value  to 
affect  the  jurisdiction  of  this  court. 

2.  Nor  will  this  court  in  any  case  receive  affidavits  of  that  character  to  reinstate  a 
case  which  has  been  dismissed  because  the  sum  in  controversy  was  less  than  $2,000. 
See  2  Miller.  683. 

Mr.  GiUet  moved  to  reinstate  the  cause  on  affidavits  of  value. 
The  case  is  stated  fully  in  the  opinion. 

*  Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  [  *  392  ] 
court. 

This  case  was  dismissed  at  a  former  day  of  the  present  term, 
because  it  did  not  appear  that  the  value  of  the  property  in  contro- 
versy exceeded  $2,000.  An  affidavit  has  now  been  filed  on  the 
part  of  the  appellant,  stating  that  the  property  was  worth  $2,500; 
and  a  motion  thereupon  made  to  reinstate  the  case,  to  which  the 
counsel  for  the  appellees  assent. 

There  are  cases — such,  for  example,  as  an  ejectment,  or  a  suit  for 
dower — in  which  the  value  does  not,  according  to  the  usual  forms 
of  proceeding,  appear  in  the  pleadings  or  evidence  in  the  record. 
In  8uch  cases,  affidavits  of  value  have  been  received  here,  in  order 
to  show  that  the  value  is  large  enough  to  give  jurisdiction  to  this 
court.  That  was  the  case  in  Course  v,  Steadman  and  others,  refer- 
red to  in  the  13th  rule  of  this  court.  The  case  is  reported  in  4 
Dall.  22.  It  was  a  proceeding  to  charge  a  tract  of  land  with  a 
lien  created  by  a  judgment;  and,  as  the  decree  was  against  the 
respondent,  it  was  necessary  for  her  to  show  that  the  land  was 
worth  more  than  $2,000,  in  order  to  support  the  appeal.  The  case 
of  Williamson  v.  Kincaid,  referred  to  in  the  above-mentioned  case, 
(4  Dall.  19,)  was  an  action  for  dower.  But  in  both  of  these  cases 
the  affidavits  were  filed  before  the  argument  on  the  merits ;  and  in 
Bush  V,  Parker,  (6  Cr.  257,)  Mr.  Justice  Livingston  expressed  his 
opinion  strongly  against  giving  time  to  file  affidavits  of 
value,  and  the  court  refused  to  continue  the  case  for  *  that  [  *  893  ] 
purpose.  And  in  the  class  of  cases  above  mentioned,  in 
which  affidavits  are  received,  there  is  no  instance  in  which  a  case 
has  been  postponed  or  reinstated,  in  order  to  give  the  party  time  to 


produce  affidavits  of  value.     Indeed,  such  a  practice  would   be 
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irregular  and  inconvenient,  and  might  sometimes  produce  conflict- 
ing affidavits,  and  bring  on  a  controversy  about  value,  occupying 
as  much  of  the  time  of  the  court  as  the  merits  of  the  case. 

And  if  this  case  were  one  of  those  in  which  affidavits  could  bo 
received,  they  come  too  late  after  the  case  has  been  heard  and 
dismissed  for  want  of  jurisdiction.  But  it  is  not  a  case  of  that 
description.  The  value  of  the  lots  about  to  be  sold  for  corporation 
taxes  was  involved  directly  in  the  dispute.  Their  value  is  stated 
in  the  bill,  and  the  amount  of  taxes  imposed  upon  them,  in  order 
to  show  that  the  overcharge  made  by  the  corporation  was  unreason- 
able and  oppressive ;  and  their  value  is  stated  by  the  complainant 
to  be  **  over  $500" — the  sum  mentioned  being  only  one-fourth  of 
the  amount  required  to  give  jurisdiction  to  this  court ;  and  where 
the  value  is  stated  in  the  pleadings  or  proceedings  of  the  court 
below,  affidavits  here  have  never  been  received  to  vary  it  or  en- 
hance it,  in  order  to  give  jurisdiction.  And  the  affidavit  now  of- 
fered could  not  have  been  received,  even  if  filed  before  the  argument 
of  the  case. 

The  motion  to  reinstate  is  therefore  overruled. 


James  D.  Porter  and  others,  Plaintiff's  in  Error,  v.  Bushrod  W. 

Foley. 

21  H.  393. 

JURISDICTIOlf  AlfD  PRACTICE  IN  SUPREME  CoURT — WrIT  OP  ErROR  DePECTIVE. 

1.  The  doctrine  of  the  Insurance  Co.  v,  Mordecai,  2  Miller,  740,  reaffirmed,  to-wit,  thafc 
a  writ  returnable  on  any  other  day  than  the  first  day  of  the  term  is  fatally  defective, 
and  confers  no  jarisdiction. 

2.  It  can  neither  be  amended  here  nor  remitted  to  the  circuit  court  for  amendment ;  but, 
the  case  being  dismissed,  (he  plaintiH  may  withdraw  the  record,  that  it  may  be  used 
in  connection  with  a  new  and  valid  writ. 

Writ  of  error  to  the  court  of  appeals  of  Kentucky.  Motion  to 
dismiss. 

The  case  is  stated  in  the  opinion  of  the  court. 

[*  394  ]  *  Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the 
court. 

The  writ  of  error  in  this  case  was  issued  on  the  27th  day  of  De- 
cember last,  and  made  returnable  on  the  third  Monday  in  January, 
and  the  defendant  in  error  cited  to  appear  on  that  day. 

It  has  already  been  decided  at  the  present  term,  in  the  case  of 
Insurance  Co.  of  the  Valley  of  Virginia  v.  Mordecai,  that  such  a 
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writ  of  error  cannot  be  supported,  and  does  not  bring  the  case  be- 
fore the  court. 

A  motion  has  been  made,  on  behalf  of  the  plaintiff  in  error,  to 
remand  the  case  to  the  court  below,  with  leave  to  amend  the  writ 
of  error  and  citation.  But,  as  the  transcript  stands,  there  is  no 
case  before  us  in  which  we  can  exercise  a  power  of  amendment. 
We  can  do  nothing  more  than  dismiss  it  for  want  of  jurisdiction. 

But  if  the  plaintiff  desire  it,  he  may,  in  order  to  save  expense, 
withdraw  the  transcript,  and  use  it  in  connection  with  the  proper 
and  legal  process  to  bring  the  case  here;  and  if  withdrawn,  a  re- 
ceipt for  it  must  be  left  with  the  clerk. 

But  as  it  now  stands,  it  must  be  dismissed  for  want  of  jurisdiction. 


Francis  Martin,  Administrator,  &c.,  Plaintiff  in  Error,  v.  Chris- 
tian Ihmsen. 

21  H.  394. 

PaAorioB  iH  CixtouiT  Court  op  Louisiana — Prescription  Interrupted  by  Suit  poe 

SAME  Cause  op  Action. 

1.  Thongh  by  the  law  of  Fennsylvania,  where  the  assigDment  was  made, 'the  assignee 
of  an  open  account  cannot  maintain  an  action,  he  can  do  so  in  Louisiana,  where  the 
law  is  otherwise. 

2.  In  the  latter  State,  the  mnning  of  the  time  of  prescription  is  interrupted  by  a  suit 
concerning  the  matter  of  the  subsequent  suit  in  which  prescription  is  pleaded. 

3.  An  exception  to  the  refusal  of  a  judge,  after  the  term  of  the  court,  to  sign  a  bill  of 
exception,  is  a  nullity. 

Writ  of  error  to  the  circuit  court  for  the  eastern  district  of  Lou- 
isiana.    The  case  is  stated  in  the  opinion. 

Mr.  GiUet,  for  plaintiff  in  error. 

Mr.  Benjamin,  for  defendant. 

*  Mr.  Justice  Greer  delivered  the  opinion  of  the  court.  [  *  395  ] 
Donovan  was  defendant  below  in  an  action  for  a  balance 
of  accounts  claimed  as  due  by  him  to  the  firm  of  Owen  &  Ihmsen. 
This  claim  had  been  transferred  by  that  firm  to  one  Frederic  Lorenz, 
and,  after  his  death,  transferred  to  Ihmsen,  the  plaintiff  below. 

The  cause  was  tried,  by  consent  of  parties,  without  the  interven- 
tion of  a  jury ;  consequently,  the  exceptions  to  the  admission  of 
testimony  are  irregular,  and  need  not  be  particularly  noticed.  Be- 
sides, we  can  see  no  good  ground  of  objection  to  the  evidence  of 
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confessions  and  admissions  of  a  party,  consisting  of  accounts  ren- 
dered in  a  former  controversy  on  the  same  subject,  before  arbitra- 
tors. The  award  itself  was  not  received  by  the  court  as  evidence 
of  the  amount  of  debt  due,  because  it  had  been  set  aside  from  some 
irregularity. 

The  objections  to  the  admission  of  the  paper  showing  the  trans- 
fers of  the  account  were  equally  without  foundation.  By  the  law 
of  Pennsylvania,  where  these  transfers  were  made,  Ihmsen  would 
have  an  equitable  interest  in  the  account ;  but  in  that  State  the 
mere  .equitable  assignee  of  an  account  would  not  sue  in  his  own 
name,  such  chose  in  action  not  being  assignable  at  common  law. 
There  the  suit  would  have  been  brought  in  the  name  of  Owen  & 
Ihmsen,  the  original  creditors,  for  the  use  of  Lorenz,  Ihmsen,  or 
any  other  person  holding  the  equitable  right  to  the  account.  But 
in  Louisiana,  where,  by  the  rule  of  the  civil  law,  there  is  no  such 
distinction  between  the  legal  and  equitable  title,  Ihmsen, 
[  *  396  ]  as  equitable  owner,  could  *  sustain  the  suit  in  his  own 
name,  and  the  assignments  admitted  to  prove  his  title 
were  properly  received. 

This  case  was  tried  at  April  term,  1856.  The  president  judge 
has  reported  his  finding  of  the  facts  and  his  judgment  thereon. 
Some  six  months  afterward,  the  defendants  below  made  up  a  state- 
ment of  facts,  (to  which  the  plaintiflF  refused  his  assent,)  and  pre- 
sented it  to  the  district  judge,  and  demanded  that  he  should  seal  a 
bill  of  exceptions.  This  the  judge  properly  refused  to  do,  but 
signed  a  bill  of  exceptions  taken  to  his  decision  refusing  to  sign  one. 
This  novelty  in  practice  requires  no  further  notice. 

The  only  question  of  law  arising  on  the  facts  of  this  case  as  re- 
ported by  the  court  was  on  the  plea  of  prescription.  On  this  point, 
the  court  gave  their  opinion  as  follows: 

^'  Without  considering  the  questions  whether  the  account  in  this 
case  is  an  open  account,  within  the  meaning  of  the  statute  of  Lou- 
isiana, or  whether  the  statute  operates  upon  demands  that  were 
subsisting  at  its  date,  our  conclusion  is,  that  the  proceedings  in  the 
fourth  district  court,  relative  to  the  award,  were  an  interruption  of 
that  prescription.  There  was  a  suit  pending  between  the  parties, 
the  present  defendant  being  the  plaintiflf,  which  embraced  a  portion 
of  the  matter  of  this  controversy.  It  was  competent  to  the  defend- 
ants, by  instituting  a  demand  in  reconvention,  to  bring  up  the 
whole  of  the  controversy  for  a  settlement  in  that  suit;  and  if  that 
had  been  done,  a  legal  interruption  would  have  resulted  within  the 
3484th,  3485th  sections  of  the  civil  code.  (Dreggs  v.  Morgan,  10 
Bob.  120.)    This  was  not  formally  done  on  the  record,  but  the 
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parties  did,  by  coDsent,  that  which  we  are  bound  to  consider  as 
having  an  equivalent  value. 

"They  came  to  an  agreement  that  arbitrators  selected  by  them 
should  have  the  power  to  decide  who  was  the  creditor  of  the  con- 
testing parties,  to  settle  finally  Q  without  appeal ')  the  amount  duo 
on  either  part,  and  that  the  attorney  of  either  party  might  move 
for  judgment  on  this  award.  It  is  clear,  that  had  the  arbitrators 
proceeded  regularly,  and  a  judgment  been  rendered  upon  it,  no 
exception  could  have  been  taken  to  the  condition  of  the 
pleadings  in  the  pending  suit,  or  that  there  ^  had  not  been  [  *  397  ] 
a  demand  in  reconvention.  The  consent  in  the  submission 
agreement  implied  a  waiver  of  all  pleadings  of  that  nature,  and 
was  a  release  of  all  errors  in  the  preliminary  stages  of  the  suit. 
Donovan  appeared  in  the  district  court,  and  successfully  resisted  a 
motion  for  judgment  upon  the  award  rendered.  But  the  code  does 
not  require  that  a  suit  should  be  successfully  prosecuted  to  operate 
as  an  interruption  of  prescription.  (Trop.  de  Pres.  sec.  561 ;  Dunn 
t;.  Kinney,  11  Rob.  247;  Baden  v.  Baden,  4  Ann.,  468.") 

We  see  no  error  in  this  statement  of  the  law,  and  consequently 
affirm  the  judgment  with  costs. 


Leslie  Combs,  Appellant,  v.  John  L.  Hodqb,  Administrator,  and 

others. 

21  H.  397. 

Negotiable  Inbtbvmevts — Case  badly  presbvted  Rbvebsed  avd  Kexavbed. 

1.  Pleadings  io  a  sait  between  other  parties,  not  signed  by  any  party  to  the  present 
enit,  are  inadmissible  as  evidence. 

2.  Certificates  of  the  public  debt  of  the  repablic  of  Texas  distinguished  from  negoti- 
able instmments,  and  the  distinction  considered  in  the  aathorities. 

3.  Case  wanting  in  evidence  of  material  matters  within  the  knowledge  of  the  parties  to 
the  suit  reversed  and  remanded  for  amended  pleadings  and  farther  testimony. 

Appeal  from  the  circuit  court  for  the  District  of  Columbia. 
The  case  is  sufficiently  stated  in  the  opinion. 

Mr.  Bradley  and  Mr.  Baxter,  for  appellant. 

Mr.  Beverdy  Johnson^  senior,  and  Mr,  B.  Johnson,  junior,  for 
appellees. 

*  Mr.  Justice  Campbell  delivered  the  opinion  of  the  court.  [  *  403  ] 
The  plaintiff  filed  his  bill  to  establish  his  claim  to  two 
certificates  for  a  portion  of  the  public  debt  of  the  republic  of  Texas, 
which  had  been  issued  to  him  in  the  year  1839,  and  which  were 
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transferable  by  him,  or  his  attorney,  or  his  representative,  only,  on 
the  books  of  the  stock  commissioner  of  that  state.  He  avers  that 
these  certificates  with  others  were  endorsed  in  blank  by  him,  and 
sent  to  the  defendant,  Love,  in  Texas,  during  the  year 
[  *  404  ]  1840,  with  authority  to  receive  an  *  anticipated  partial 
payment,  and  to  obtain  other  certificates  of  the  same  de- 
scription for  the  residue.  That  he  did  not  give  to  his  agent  any 
authority  to  sell  them,  or  to  dispose  of  them  for  his  own  use,  and 
has  done  no  act  to  defeat  his  own  legal  title  to  them.  That  Love 
did  not  collect  any  part  of  the  debt,  and  has  failed  to  return  the 
two  certificates  in  question.  That  for  fifteen  years  he  has  been 
unable  to  discover  who  was  in  possession  of  them,  and  has  but  re- 
cently ascertained  that  they  were  held  by  one  of  the  defendants 
under  a  claim  of  title  from  Love. 

He  attached  to  his  bill  a  number  of  letters  of  Love,  containing 
admissions  of  his  receipt  of  the  certificates,  and  of  his  agency  for 
the  plaintifl*;  and  subsequently  to  the  conversion  by  him  of  these, 
he  wrote  to  the  plaintifl^  in  extenuation  of  his  conduct,  aflSrming 
that  he  had  a  power  of  attorney  and  letters  from  the  plaintiff 
authorizing  him  to  sell.  That  he  would  endeavor  to  replace  the 
stock,  or  would  give  other  stock  of  the  same  description,  and  in- 
sisted that  the  liberty  he  had  taken  was  excusable. 

The  defendant  (Hodge)  answered  to  the  bill  that  these  certifi- 
cates were  claimed  as  the  property  of  the  decedent,  Andrew  Hodge. 
That  he  purchased  them  from  Love  fairly,  and  for  their  full  value, 
and  with  a  firm  conviction  that  he  was  authorized  by  a  power  of 
attorney,  and  the  blank  endorsement  of  the  plaintiff,  to  dispose  of 
them.  The  cause  was  heard  upon  the  pleadings  and  a  decree  pro 
confesso  against  Love. 

The  record  in  the  district  court  at  New  Orleans  in  the  suit 
between  Love  and  Hodge,  appended  to  the  bill,  does  not  contain 
evidence  applicable  to  this  cause.  The  parties  to  that  suit  were 
different,  and  the  petition  and  answer  are  signed  by  counsel,  and 
not  by  the  parties,  and  cannot  be  resorted  to  for  admissions  of  the 
respective  parties.  (Boileau  v.  Ruttlin,  2  Ex.  665.)  There  is  no 
evidence  of  the  existence  of  a  power  of  attorney  from  the  plaintiff 
to  Love,  except  that  contained  in  the  letter  of  Love  before  referred 
to.  If  that  statement  is  at  all  admissible,  it  is  insufficient  to  estab- 
lish the  fact.  The  letter  was  written  in  1844,  after  Love  had  vio- 
lated his  obligation  as  a  faithful  agent,  and  in  reply  to 
[  *  405  ]  reproaches  of  the  plaintiff.  In  *that  letter  he  promises  to 
restore  to  the  plaintiff  these  or  other  certificates.  There 
is  no  evidence  of  any  fulfillment  of  this  promise.     He  has  failed  to 
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produce  a  power  of  attorney,  or  any  letters  which  authorize  his  sale 
to  his  co-defendant.  The  witnesses  of  the  contract  between  him 
and  the  decedent  (Andrew  Hodge)  have  not  been  examined.  These 
circumstances  raise  a  strong  presumption  against  the  verity  of  his 
statement,  and  deprive  his  letter  of  any  probative  force.  The  title 
of  the  defendant  therefore  depends  upon  the  effect  to  be  given  to 
the  endorsement  of  the  certificates  in  blank  by  the  plaintiff,  and 
their  deposit  with  Love.  The  question  is,  was  he  invested  with 
such  a  title  that  a  bona  Jide  purchaser,  having  no  notice  of  its 
infirmity,  will  be  protected  against  a  latent  defect?  The  law  mer- 
chant accords  such  protection  to  a  holder  of  a  bill  of  exchange 
taken  in  the  course  of  business  for  value,  and  without  notice ;  and 
legislation  in  Great  Britain  and  some  of  the  States  of  the  Union 
has  extended  to  the  same  class  of  persons  a  similar  protection  in 
other  contracts. 

But  this  concession  is  made  for  the  security  and  convenience,  if 
not  to  the  necessities  and  wants,  of  commerce,  and  is  not  to  be  ex- 
tended beyond  them.  It  is  a  departure  from  the  fundamental 
principle  of  property,  which  secures  the  title  of  the  original  owner 
against  a  wrongful  disposition  by  another  person,  and  which  does 
not  permit  one  to  transfer  a  better  title  than  he  has.  The  party 
who  claims  the  benefit  of  the  exception  to  this  principle  must  come 
within  all  the  conditions  on  which  it  depends.  In  the  case  of  bills 
of  exchange  that  have  originated  in  fraud  or  illegality,  the  holder 
is  bound  to  establish  that  he  is  not  an  accessory  to  the  illegal  or 
fraudulent  design,  but  a  holder  for  value.  If  the  bill  is  taken  out 
of  the  course  of  trade  as  overdue,  or  with  notice,  the  rights  of  the 
holder  are  subjected  to  the  operation  of  the  general  rule.  In  Ash- 
urst  V.  The  Official  Manager  of  the  Bank  of  Australia,  37  L.  and 
Eq.  R.  195,  Justice  Earl  says:  ''It  seems  to  me  extremely  im- 
portant to  draw  the  line  clearly  between  negotiable  instruments, 
properly  so  called,  and  ordinary  chattels,  which  are  transferable 
by  delivery,  though  the  transferrer  can  only  pass  such  title  as  he 
had.  As  to  negotiable  instruments,  during  their  currency, 
delivery  *to  a  bona  fide  holder  for  value  gives  a  title,  [*406] 
even  though  the  transferrer  should  have  acquired  the  in- 
strument by  theft;  but  after  maturity  the  ir^trument  becomes  in 
effect  a  chattel  only  in  the  sense  I  have  mentioned."  When  the 
instrument  is  one  which  by  law  is  not  negotiable,  or  when  the 
negotiability  has  been  restricted  by  the  parties,  the  rule  of  the 
law  merchant  has  no  application.  The  loss  of  the  instrument 
with  the  name  of  the  payee  upon  it,  or  its  transfer  by  a  faithless 
agent,  does  not  impair  the  title  of  the  owner.    Nor  can  a  purchaser 
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safely  draw  any  conclusion  from  the  existence  of  an  endorsement  (m 
sucli  a  paper  that  the  holder  is  entitled  to  sell  or  to  discount  it. 
(Birdeback  v,  Wilkins,  10  Harris,  26;  Ames  v.  Drew,  11  Foster, 
475;  Symonds  v.  Atkinson,  37  L.  and  Eq.  585;  25  L.  and  Eq. 
318.)  Nor  can  tho  holder  write  an  assignment  or  guarantee  not 
authorized  by  the  endorser.  (4  Duer,  45;  25  L.  and  Eq.  19;  6 
Harris,  434.)  This  doctrine  has  been  applied  to  determine  con- 
flicting claims  to  public  securities  which  were  not  negotiable  on 
their  iiace,  though  the  subject  of  frequent  transfers. 

The  suit  of  Toukin  v.  Fuller  (3  Doug.  300)  was  for  four  victual- 
ing bills  drawn  by  commissioners  of  the  victualing  office  on  their 
treasurer,  in  favor  of  their  creditor.  These  were  sent  to  an  agent 
with  a  power  of  attorney,  *'to  receive  money  and  give  receipts 
and  discharges,"  and  who  pledged  them  for  an  advance  of  money. 
Lord  Mansfield  said  the  only  question  is,  who  has  the  right  of 
property  in  this  bill?  It  must  be  the  plaintiff's,  unless  he  has 
done  something  to  entitle  another.  It  is  deposited  with  the  defend- 
ant by  one  who  had  it  under  a  limited  power  of  attorney.  If  the 
plaintiff  had  ever  consented  to  the  disposal  of  the  bill,  he  would 
not  be  allowed  to  object,  nor  would  he  if  the  money  had  ever  come 
to  his  use.     But  here  there  is  no  such  pretense. 

Glynn  v.  Baker  (13  East.  509)  was  a  suit  for  bonds  of  the  East 
India  Company,  payable  to  their  treasurer,  and  sold  with  his  en- 
dorsement.    Le  Blanc,  justice,  said : 

'*Here  are  persons  intrusted  with  the  securities  of  A  and  B,  who 
part  with  the  securities  of  A,  and,  when  called  on  for  them, 
[  *  407  ]  give  the  securities  of  B.  That  difficulty  can  only  be  *  met 
by  assimilating  such  securities  to  cash,  which,  whether  it 
has  an  ear-mark  set  upon  it  or  not,  if  passed  by  the  person  in- 
trusted with  it  to  a  bona  fide  holder  for  valuable  consideration, 
without  notice,  cannot  be  recovered  by  the  rightful  owner;  but 
how  does  the  similitude  hold?" 

And  Lord  Ellenborough  said,  *'any  individual  might  as  well 
make  his  bond  negotiable." 

The  case  of  Dunn  v.  Commercial  Bank  of  Buffalo  (11  Barb.  580) 
originated  in  the  refusal  of  that  bank  to  allow  a  transfer  of  stock 
on  the  books  of  the  bank,  which  was  transferable  by  the  holder  of 
the  certificate  or  his  representative. 

The  plaintiff  had  the  certificate  and  a  blank  assignment^  and 
a  blank  power  of  attorney,  and  claimed  to  make  the  transfer.  The 
court  denied  that  certificates  of  stock  in  reference  to  negotiability 
are  placed  on  the  same  ground  as  bills  of  exchange,  and  declare 
that  it  is  incumbent  on  a  party  claiming  under  such  a  transfer  to 
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prove  the  contract  or  consideration.  In  Menard  v,  Shaw,  comptrol- 
ler, (5  Texas  R.  334,)  the  supreme  court  of  that  Stat^  decide  that 
the  agency  of  the  payee  named  in  certificates  like  the  present  is 
indispensable  to  a  legal  transfer  on  tlie  books  of  the  State,  and  that 
a  forced  sale  was  therefore  inoperative.  The  decision  of  Baldwin 
V.  Ely  (9  How.  273)  does  not  sanction  the  claim  of  the  defendants. 

The  certificates  which  were  the  subject  of  controversy  were  issued, 
under  an  act  of  congress,  to  a  person  or  his  assigns. 

The  ordinary  form  of  assignment  was  a  blank  endorsement,  and 
this  had  been  recognized  as  sufficient  at  the  treasury  of  the  United 
States,  and  in  the  ordinary  traffic  in  the  community. 

The  defendant  proved  that  he  had  paid  value  for  them.  In  the 
cases  cited  from  Douglas  and  East,  the  judges  stated  that  the 
existence  of  similar  facts  might  give  another  aspect  to  the  claims 
of  the  defendants  in  these  cases.  In  the  case  before  us,  the  certifi- 
cates were  transferable,  in  terms  only,  in  a  single  mode. 

There  was  no  evidence  that  a  transfer  in  any  other  form  than  that 
prescribed  had  ever  been  recognized. 

We  have  considered  this  cause  upon  the  assumption  that  the 
defendant  was  a  holder  for  value. 

*  There  is  no  statement  in  the  answer  of  the  considera-  [  *  408] 
tion  paid  to  Love  for  these  certificates,  nor  of  the  time, 
place,  and  circumstances,  of  the  contract  between  him  and  the 
defendant's  testator.  It  appears  that  the  plaintiflf  did  not  direct 
their  sale  or  transfer,  and  that  they  were  not  disposed  of  on  his 
account;  and  if  there  had  been  a  power  of  attorney  containing  an 
authority  to  sell,  the  circumstances  would  have  imposed  upon  the 
defendant  the  necessity  of  showing  there  was  no  collusion  with 
Love.  Upon  the  case  as  presented  the  court  is  constrained  to  re- 
verse the  decree  of  the  circuit  court,  dismissing  the  plaintiff's  bill. 
But  the  case  is  presented  in  an  unsatisfactory  manner. 

The  transaction  between  Love  and  the  decedent  (Hodge)  has  not 
been  exhibited  to  the  court,  although  parties  fully  cognizant  of  it 
are  before  the  court. 

We  have  concluded  to  remand  the  cause  to  the  circuit  court,  with 
directions  to  allow  the  parties  to  amend  the  pleadings,  and  to  take 
testimony,  if  they  should  be  so  advised. 
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The  United  States,  Appellants,  v,  Michael  C.  Nyu. 

21  H.  408. 

The  United  States,  Appellants,  v.  Nathaniel  Bassett. 

21  n.  412. 
Califobkia.  Land  Grants. 

1.  Michel torena's  general  power  to  Sutter  to  grant  or  confirm  titles  within  his  jurisdic- 
tion of  New  Helvetia  and  Sacramento  was  abrogated  by  the  unsuccessful  issue  and 
overthrow  of  the  former  in  the  contest  in  which  be  was  then  engaged. 

2.  In  the  present  case  the  power  conferred  was  exercised  more  than  a  year  after  Michel- 
torena's  abdication,  and  the  claim  founded  on  it  is  void,  and  the  claimant's  petition 
must  be  dismissed. 

Appeal  from  the  district  court  for  northern  California.  The 
facts  are  fully  stated  in  the  opinion. 

Mr,  Blacky  attorney  general,  and  Mr.  Sully  for  the  United  States. 

Mr.  Blair  and  Mr.  V.  E.  Howard,  for  appellee. 

[  *  409  ]  *  Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 
The  appellee  claimed,  before  the  board  of  commissioners 
for  the  settlement  of  land  claims  in  California,  four  leagues  of  land 
called  *^*  Wylly,"  situate  on  the  Sacramento  river  and  the  Arroyo 
de  los  Venados.  His  evidence  consists  of  a  petition  eiddressed  to 
Micheltorena,  Mexican  governor  of  the  department  of  Californias, 
in  December,  1843,  at  Monterey,  representing  that  he  was  a  native 
of  the  United  States;  that  he  had  resided  in  Mexico  two  years; 
that  he  had  some  horses  and  cattle,  and  desired  to  possess  a  suit- 
able place  for  them.  The  governor  referred  this  petition  to  the 
secretary,  Jimeno,  to  obtain  the  proper  information  on  the  subject. 
The  secretary  referred  the  petition  to  Senor  Sutter,  com- 
[  *  410  ]  missioner  (encargado)  of  the  *  frontier  of  the  Sacramento. 
Sutter  certifies,  on  this  reference,  that  the  land  is  now 
unoccupied.  His  certificate  is  dated  29th  January,  1844.  There 
is  no  evidence  to  show  that  these  papers  were  returned  to  Michel- 
torena, or  that  he  ever  saw  the  certificate.  They  are  produced  by 
the  claimant. 

The  remainder  of  his  evidence  consists  of  what  is  termed,  in  the 
opinion  of  the  board,  '^Sutter's  general  title,*'  which  bears  date 
the  22d  December,  1844,  and  is  as  follows: 

**  Manuel  Micheltorena,  brigadier  general  of  the  Mexican  army, 
adjutant  general  of  the  Plana  Mayor,  governor,  commandant  gen- 
eral, and  inspector  of  the  department  of  the  Californias. 

^^The  supreme  departmental  government  being  unable,  in  conse- 
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quence  of  its  incessant  occupations,  to  draw  up,  one  by  one,  the 
respective  title  papers  (titvios)  for  those  citizens  who  have  solicited 
lands,  with  informe  in  their  favor  of  Mr.  Augustus  Sutter,  captain 
and  judge  charged  with  the  jurisdiction  of  New  Helvetia  and 
Sacramento : 

'*  In  the  name  of  the  Mexican  nation,  I  do  by  these  letters  con- 
fer upon  them  and  their  families  the  property  of  the  lands  desig- 
nated in  their  respective  applications  {instancias)  and  maps,  {di- 
senos,)  upon  all  and  each  one  who  have  solicited  (the  same)  and 
obtained  the  favorable  informe  of  the  aforesaid  Mr.  Sutter,  up  to 
the  day  of  this  date — so  that  nobody  shall  have  power  to  question 
their  right  of  property,  a  copy  hereof,  which  Mr.  Sutter  shall  here- 
after give  them,  serving  them  for  a  formal  title,  with  which  they 
-will  present  themselves  to  this  government,  in  order  to  extend  the 
same  title  in  due  form  and  on  stamped  paper. 

"  And  that  it  may  remain  firm  and  stable  in  all  time,  I  give  this 
document,  which  shall  be  recognized  and  respected  by  all  the  author- 
ities, civil  and  military,  of  the  Mexican  nation,  in  this  and  the  other 
departments,  authenticated  with  the  military  and  governmental 
Beals  in  Monterey,  this  twenty-second  day  of  December,  gne  thous- 
and eight  hundred  and  forty-four. 

^^MlCHELTORENA." 

'*I  certify  this  is  a  copy. 

^'New  Helvetia,  June  S^A,  1846. 

"J.  A.  Sutter." 

*The  circumstances  under  which  this  order  was  executed  [  *  411  ] 
appear  from  a  deposition  of  Sutter  to  be  found  in  the 
record.  He  says:  **That  this  document  was  delivered  to  him  at 
his  request.  That  the  governor  was  blockaded  at  Monterey,  and 
would  not  deliver  titles  to  the  American  and  other  immigrants  who 
were  desirous  of  obtaining  lands,  and  he  (Sutter)  advised  him  to 
give  them  titles  at  once;  and  that  the  governor  had  not  time  to  do 
it  in  any  other  way.  He  never  knew  that  the  governor  was  block- 
aded until  the  courier  came  with  the  paper  above  referred  to."  He 
further  testifies  that  the  mode  he  had  adopted  in  giving  titles  to 
individual  settlers  was,  to  deliver  certified  copies  of  this  decree  of 
Micheltorena  to  those  who  had  rendered  meritorious  services  to  the 
country,  and  who  applied  to  him.  That  Governor  Micheltorena, 
at  his  request,  made  a  speech  to  the  soldiers,  and  promised  lands  to 
all  those  whom  he  (Sutter)  should  recommend  as  worthy  to  receive 
them.  The  general  title  was  issued  before  the  men  marched  from 
New  Helvetia.     He  testifies  that  the  lands  were  never  measured^^ 
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and  there  was  no  formal  delivery  of  possession.  There  were  no 
surveyors  or  means  of  measurement.  We  have  examined  with 
particularity  the  Mexican  laws  of  colonization  in  the  case  of  the 
United  States  v.  John  A.  Sutter,  at  this  terra,  and  it  is  not  nec- 
essary to  do  so  in  this  case.  It  is  evident  that  this  ''general  title" 
had  no  reference  to  those  laws,  as  none  of  their  requirements  were 
considered  when  it  was  made.  It  is  questionable  whether  the  pre- 
vious application  of  the  claimant  was  before  the  governor,  or  under 
the  control  of  his  subordinates,  at  its  date.  The  general  title  was 
sent  to  Sutter,  to  enable  him  to  raise  a  military  force  to  assist  the 
governor,  who  was  confined  to  his  capital  by  the  forces  of  the  insur- 
gent chiefs,  who  had  determined  to  expel  him  from  the  country. 
His  ability  to  comply  with  the  expectations  it  encouraged  depended 
upon  the  success  of  his  efforts  to  maintain  his  authority  in  the 
department,  and  to  secure  the  sanction  of  the  supreme  government 
to  the  extraordinary  measures  he  had  adopted  for  that  purpose. 
The  decree  has  no  signification  except  as  an  appeal  to  Sutter,  and 
the  persons  under  his  influence,  to  come  to  his  relief,  and 
[  *412  ]  as  a  promise  to  them  that  he  *  would  make  a  liberal  dis- 
tribution of  land  among  them,  in  case  they  should  faith- 
fully and  successfully  assist  him  in  his  extremity.  But  the  issue  of 
the  war  was  fatal  to  Micheltorena,  who  was  compelled  to  leave  the 
country ;  and  Sutter,  his  lieutenant  and  partisan,  was  made  prisoner, 
and  was  required  to  abandon  his  chief,  and  to  promise  fidelity  to 
his  enemies.  Whatever  power  was  conferred  upon  Sutter  was  abro- 
gated then,  if  not  before.  The  execution  of  the  power  conferred, 
if  any,  in  favor  of  this  claimant,  did  not  take  place  for  more  than 
a  year  after  the  abdication  of  Micheltorena. 

The  opinion  of  the  court  is,  that  the  claim  of  the  appellee  is  in- 
valid, and  the  decree  of  the  district  court  is  reversed,  and  the  cause 
remanded,  with  directions  to  that  court  to  dismiss  the  petition. 


The  United  States,  Appellants,  v.  Nathaniel  Bassett. 

Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 
The  appellee  submitted  to  the  board  of  commissioners  appointed 
under  the  act  of  congress  of  the  3d  of  March,  1851,  (9 
[*413]  *Stat.  at  L.  632,  ch.  41,)  to  settle  private  land  claims  in 
California,  a  claim  for  four  square  leagues  of  land  in  the 
valley  of  the  Sacramento  river,  called  '*Las  Colussas,"  as  the  as- 
signee of  John  Danbenbiss.     His  evidence  consists  of  a  petition  of 
Danbenbiss  to  Micheltorena,  governor  of  California,  dated  in  July, 
1844,  in  which  he  describes  himself  as  a  native  of  Germany,  but 
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naturalized  in  Mexico,  where  he  had  resided  two  years,  and  that  he 
desired  a  grant  of  this  land  to  devote  himself  to  agriculture.  The 
secretary,  Jimeno,  reported  that  the  consideration  of  many  petitions 
of  the  same  nature  had  been  postponed  until  after  the  governor  had 
risited  the  country  of  the  Sacramento  and  San  Joaquin ;  and  as  he 
had  no  general  map  of  the  country  to  guide  them  in  malting  grants, 
he  suggested  that  this  petition  should  be  laid  over  with  the  others. 
The  governor  thereupon  made  an  order  that  the  petitioner  might 
take  possession,  and  deferred  further  action  until  he  should  visit 
the  country ;  and  returned  the  papers  to  the  petitioner. 

During  the  fall  of  1844,  a  formidable  insurrection  against  Michel- 
torena  was  maintained  by  some  of  the  leading  men  in  California, 
and  in  the  month  of  December  of  that  year  he  was  beleaguered  at 
Monterey.  One  of  the  principal  grounds  of  complaint  against  him 
was  an  imputed  disposition  to  strengthen  the  settlement  of  Sutter 
on  the  Sacramento  by  improvident  grants  to  foreign  emigrants. 

While  the  governor  was  blockaded  at  Monterey,  a  courier  was 
sent  to  Sutter,  conveying  the  document  known  as  Sutter's  **  general 
title,"  which  is  set  out  in  the  opinion  of  the  court  in  the  case  of  the 
United  States  v,  Michael  C.  Nye,  and  by  which  Sutter  was  enabled 
to  collect  a  body  of  *^ foreign  volunteers,"  who  went  to  the  aid  of 
the  governor.  Danbenbiss  was  one  of  those  who  accompanied 
Sutter. 

The  forces  of  the  rival  chiefs  met  at  Coahuanga  the  latter  part 
of  February,  1845,  and,  after  a  bloodless  battle,  Michel torena  con- 
sented to  abdicate  his  office  in  a  short  time,  and  to  leave  the  country. 
In  June,  1846,  Sutter  gave  to  the  petitioner  (Danbenbiss)  a  certified 
copy  of  the  '* general  grant,"  which  was  produced  to  the  board  of 
commissioners  as  the  complement  to  the  other  evidence  of  title  in 
favor  of  Danbenbiss. 

*  None  of  these  documents  are  to  be  found  in  the  public  [  *  414  ] 
archives.  No  trace  of  the  evidence  on  which  these  titles 
depend  is  exhibited  in  any  of  the  records  of  that  State.  The  con- 
sideration on  which  they  were  made  have  no  reference  to  the  coloni- 
zutii»n  laws  of  Mexico.  The  promises  of  Micheltorena  to  Sutter, 
and  through  Sutter  to  the  foreign  volunteers,  did  not  confer  a  title 
to  any  part  of  the  public  domain,  nor  perfect  any  incipient  preten- 
sion into  a  vested  interest.  The  parties  looked  to  the  contingency 
of  a  suppression  of  the  revolt  and  the  maintenance  of  the  power 
of  the  governor  for  the  fulfillment  of  these  promises.  In  this  they 
were  disappointed.  The  paper  remained  in  the  possession  of  Sutter 
for  nearly  fifteen  months  after  the  defeat  and  abdication  of  Michel- 
torena, before  he  gave  a  copy  to  Danbenbiss.  r^^^^T^ 
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For  these  reasons,  and  others  contained  in  the  opinion  of  the  court 
in  the  case  of  the  United  States  v.  Nye,  it  is  the  judgment  of  the 
court  that  the  claim  presented  by  the  appellee  is  invalid.  The 
decree  of  the  district  court  of  the  United  States  for  the  northern 
district  of  California  is  reversed,  and  the  cause  remanded  to  that 
court,  with  directions  to  that  court  to  dismiss  the  petition. 


The  White  Water  Valley  Cobipany,  Appellants,  v,  Henry  Val- 
lette and  others. 
21  IT.  414. 
CoRPOBATioH— Power  to  Borrow  Moket — Usury. 

1.  A  corporation  may,  without  special  authority,  in  the  course  of  legitimate  business, 
make  a  bond,  note,  draft,  mortgage,  or  an  assignment. 

2.  In  the  present  case  the  charter  of  the  appellant  company  gave  such  authority  by  its 
terms. 

3.  The  bonds  in  which  this  suit  is  founded  are  not  usurious  on  their  face,  nor  does  the 
extrinsic  evidence  support  the  allegation  that  there  was  usury  in  the  contract  under 
which  they  were  issued.  That  the  work  for  which  they  were  done  was  at  large 
profits,  known  to  both  parties,  does  not  establish  a  design  to  allow  usurious  interest 
and  evade  the  statute. 

4.  An  agreement  by  the  corporators  that  the  bonds  should  be  a  lien  on  the  property  of 
the  company  prior  to  all  others  will  be  enforced  in  equity  a^  against  the  company. 

5.  A  contract  by  such  a  corporation,  if  originally  usurious,  may  be  validated  by  an  act 
of  the  legislature,  since  usury  is  founded  on  a  public  policy  which  tlie  legislative 
power  may  reverse  as  far  as  it  chooses. 

Appeal  from  the  circuit  court  for  the  district  of  Indiana.     The 
matter  is  sufficiently  stated  in  the  opinion. 

Mr,  McLean  and  Mr.  Stanhery^  for  appellants. 

Mr.  Ewing  and  Mr.  SioaynCy  for  appellees. 

[  *  419  ]  *  Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 
This  controversy  originated  in  a  contract  between  the 
appellants  and  the  appellee,  (Vallette,)  in  which  the  latter  agreed 
to  complete  that  portion  of  the  canal  through  the  valley  of  White 
Water  river  that  lies  between  the  cities  of  Laurel  and  Cambridge, 
in  Indiana. 

In  the  year  1836,  the  State  of  Indiana  projected  the 
[  *  420]  improvement  *of  which  this  is  a  part,  and  prosecuted  the 
work  until  1842,  at  an  expenditure  of  more  than  one  mil- 
lion of  dollars.    In  that  year  the  appellants  were  incorporated,  and 
the  State  surrendered  the  unfinished  work  to  them,  investing  them 
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with  powers  to  continue  it  till  its  completion.  In  1844  this  corpo- 
ration became  embarrassed  in  their  affairs,  and  were  unable  to 
negotiate  loans  upon  the  pledge  of  their  property.  Their  resources 
were  inadequate  to  the  demands  of  their  enterprise,  and  there  was 
fear  that  it  would  be  abandoned,  or  at  least  inconveniently  post- 
poned. In  July,  1844,  the  president  of  the  company  applied  to  the 
appellee  (Vallette)  lor  assistance,  and  the  result  of  their  negotiation 
was,  that  the  latter  submitted  a  proposal  to  the  company  to  supply 
materials,  and  to  complete  at  his  expense  tlie  canal,  according  to 
the  plan  of  the  chief  engineer,  by  the  first  of  September,  1845,  for 
one  hundred  and  twenty-five  bonds  of  the  company,  at  $1,000  each, 
upon  ten  years'  time,  drawing  interest  at  seven  per  cent,  per  an- 
num, payable  semi-annually,  he  (Vallette)  to  pay  in  the  paper  of 
the  company  $500  as  a  bonus. 

This  proposal  was  accepted,  and  a  detail  contract  was  drawn  out 
and  executed,  embracing  some  modifications  not  material  to  this 
dispute.  The  appellee  agreed  to  construct  in  a  substantial  and 
workmanlike  manner  the  sections  of  the  canal,  under  tlie  directions 
of  the  chief  engineer,  and  according  to  particular  specifications. 
The  engineer  was  to  decide  whether  the  work  had  been  performed 
agreeably  to  contract  and  the  instructions  of  tiie  engineer;  and 
payment  was  to  be  made  upon  his  certificate  of  the  work  done  at 
the  end  of  every  sixty  days.  The  contract  was  punctually  per- 
formed by  the  apj)ellee  to  the  satisfaction  of  the  company,  and  upon 
a  final  settlement  one  hundred  and  sixteen  bonds  of  $1,000  each 
were  issued  to  him,  one  hundred  and  twelve  bearing  date  the  Ist  of 
February,  1845,  with  interest  at  the  rate  of  seven  per  cent,  per  an- 
num, payable  semi-annually  at  New  York,  the  principal  to  be  paid  at 
ten  years  from  date.  These  bonds  contain  recitals  and  stipulations 
as  follows:  That  the  princi[)al  sum  is  the  first  and  only  loan  created 
by  the  company  under  their  charter  for  the  completion 
of  the  canal;  that  tlie  faith  of  the  company  and  *  their  [*421] 
effects,  real  and  personal,  are  pledged  for  the  payment  of 
the  debt  and  interest;  that  these  bonds  shall  have  a  preference  over 
all  debts  to  be  thereafter  contracted;  that  in  default  of  the  pay- 
ment of  interest,  the  holder  of  the  bonds  might  enter  into  posses- 
sion of  the  tolls,  water  rents,  and  other  incomes  of  the  company; 
and  might  apply  to  any  court  of  the  State  (federal  or  State)  for  the 
appointment  of  a  receiver,  and  that  the  company  would  not  appeal 
to  any  other  court;  that  they  would  pay  ten  per  cent,  as  liquidated 
damages  on  the  amount  of  the  interest  thus  collected.  The  in- 
terest on  these  bonds  was  paid  until  August,  1854,  since  when  the 
corporation  has  been  in  default.  ^.^.^.^^^  ^^  GoOglc 
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The  appellees  hold  the  one  hundred  and  twelve  bonds  above 
described,  and  have  filed  this  bill  to  enforce  the  covenants  they  con- 
tain by  the  appointment  of  a  receiver.  They  allege  that  the  com- 
pany is  insolvent;  that  its  stock  has  no  value,  and  that  the  canal 
is  exposed  to  dilapidation  and  ruin,  and  they  have  no  ability  to 
remedy  such  disasters. 

The  defendants  resist  the  demand  of  the  appellees.  They  aver 
that  the  president  of  the  company  applied  to  Vallette  for  a  loan  of 
money ;  that  Vallette  was  willing  to  advance  the  sum  required,  if 
he  could  make  a  profit  of  one  hundred  per  cent.,  and  the  president 
and  directors  were  ready  to  concede  this  profit.  That  the  contract 
was  made  between  them  as  a  device  and  contrivance  to  evade  the 
laws  of  Indiana  upon  the  subject  of  interest  and  usury,  and  that 
the  contract  between  the  parties  in  its  essence  and  spirit  was  a  loan 
of  money  at  that  exorbitant  and  usurious  rate  of  interest.  That 
the  work  was  done  by  the  company  through  the  superintendence 
of  their  engineer,  and  that  Vallette  paid  out  the  money  to  con- 
tractors merely  to  secure  its  appropriation  to  the  improvement  of 
the  canal  to  strengthen  his  security.  That  the  amount  expended 
was  but  |56,000,  and  the  estimates  of  the  engineer  prior  to  the 
making  of  the  contract  did  not  exceed  $65,000;  and  that  the  con- 
tract was  arranged  so  that  the  profit  of  one  hundred  per  cent, 
might  be  realized. 

They  complain  that  the  exactions  of  the  appellee  were  exorbi- 
tant and  oppressive.  That  the  canal  has  been  exposed  to 
[  *  422  ]  *  disasters  from  heavy  floods,  and  a  debt  has  been  created 
for  reparations  and  improvements  that  is  superior  in  dig- 
nity and  merit  to  that  of  the  appellee,  and  that  he  had  waived  his 
preference  to  induce  them  to  make  the  advance. 

In  the  absence  of  objections  to  the  validity  of  these  bonds,  there 
can  be  no  question  concerning  their  legal  operation  and  effect,  or 
of  tlie  jurisdiction  of  a  court  of  equity  to  enforce  them.  That 
court  treats  an  agreement  for  a  mortgage  or  pledge  of  bonds,  or 
other  property,  as  binding,  and  will  give  it  effect  according  to 
the  intention  of  the  contracting  parties.  (Duncan  v.  The  Com- 
pany of  Proprietors  of  the  Manchester  Water  Works,  8  Pri.  697 ; 
Fector  v.  Philpott,  12  Pri.  197;  Seymour  v.  Canandaigua  and  N. 
F.  R.  R.  Co.  25  Barb.  284.) 

In  Fripp  v.  Chard  Railway  Company,  (21  Law  and  Eq.  53,)  the 
vice  chancellor  decided  that  the  court  of  chancery  might  appoint  a 
receiver  of  the  property  of  a  corporation  created  by  act  of  parlia- 
ment in  favor  of  a  mortgagee,  although  by  the  act  a  committee 
was  constituted  to  whom  all  the  powers  of  management  were  re- 
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ferred.  And  at  the  present  term  of  this  court  a  receiver  for  the 
tolls  of  a  bridge  erected  by  a  corporation  in  Indiana  was  allowed 
by  this  court  in  favor  of  a  judgment  creditor,  whose  legal  remedy 
had  been  exhausted.  (Covington  Drawbridge  Company  v.  Shep- 
herd, 21  How.) 

The  question  then  arises,  whether  the  contract  between  these 
parties,  as  disclosed  by  the  pleadings  and  proofs,  is  valid.  It  is 
essential  to  the  nature  of  usury  in  Indiana,  that  a  certain  gain 
exceeding  the  legal  rate  of  interest  should  accrue  to  the  lender  as 
a  consideration  for  the  loan.  Where  there  is  no  loan  there  can 
be  no  usury.     (State  Bank  v.  Coquillard,  6  Ind.  232.) 

And  where  there  is  a  loan,  although  the  profit  derived  to  the 
lender  exceeds  the  legal  rate,  yet  if  that  profit  is  contingent  or 
uncertain,  the  contract,  if  bona  fide  and  without  any  design  to 
evade  the  statute,  is  not  usurious.     (Cross  v.  Hepner,  7  Ind.  357.) 

The  testimony  does  not  support  the  averment  of  the  answer,  that 
this  contract  involved  a  device  or  contrivance  to  elude  the  prohibi- 
tion of  the  statute.  The  president  of  the  corporation  (Mr.  Helm) 
testifies :  **  I  know  nothing  of  any  such  device  or  arrange- 
*ment;  I  thought  it  was  all  right;  and  there  was  none,  [*423] 
80  far  as  I  know  or  believe,  to  evade  the  usury  laws  of 
Indiana;  nor  was  there  any  device  or  arrangement  to  cover  up  a 
loan  of  money  from  Vallette  to  said  company,  as  I  know  of  no  such 
loan."  The  testimony  of  the  solicitor  of  the  corporation,  (Mr. 
Parker,)  who  superintended  all  the  negotiations,  and  drew  the 
papers,  is  equally  explicit.  He  says:  **I  am  satisfied  there  was  no 
device  or  management  had  or  intended  between  said  Vallette  and 
the  canal  company,  in  the  matter  of  this  contract  or  otherwise, 
whatever,  in  this  connection,  to  void  any  usury  laws  of  the  State 
of  Indiana,  or  any  other  State.  I  never  thought  of  such  a  thing 
myself,  and  never  had  an  intimation  of  it  from  any  other  source; 
and  Iiad  there  been  anything  of  the  kind,  I  would  certainly  have 
known  it,  as  I  have  said  the  whole  matter  in  every  shape  it  assumed 
was  presented  to  me  for  my  consideration.  Vallette  had  all  the  risk 
of  his  contract  on  his  own  hands,  until  completed  and  taken  off  his 
hands  by  the  company.  And  I  have  a  strong  impression  in  my 
own  mind,  that  in  one  if  not  more  instances  he  suffered  by  that 
risk  in  consequence  of  damage  done  his  work,  while  in  progress, 
by  high  waters."  In  the  absence  of  simulation  in  the  contract, 
the  reason  assigned  in  the  last  sentences  quoted  from  the  testimony 
of  this  witness  is  conclusive  on  the  question  of  the  usury.  These 
witnesses  are  sustained  by  their  fellow  members  of  the  board.  The 
recital  in  the  bonds,  that  this  was  a  loan,  is  explained  by  the  fact 
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that  the  form  of  the  bonds  was  settled  after  the  work  was  finished, 
and  with  reference  to  their  negotiability  in  New  York,  and  the  con- 
tract was  regarded  with  favor  by  the  corporation,  and  the  payment 
of  interest  was  made  without  exception  for  several  years.  It  is 
admitted  tliat  the  contract  provided  prices  for  the  work  done  far 
exceeding  the  cash  estimates  of  the  engineer.  This,  the  witnesses 
say,  was  the  natural  consequence  of  the  embarrassment  of  the 
company  and  their  want  of  credit.  But  they  prove  tliat  the  pro- 
posal of  Vallette  was  understood  and  considerately  examined  ;  that 
it  was  adopted  by  the  board,  with  only  one  dissentient  vote;  that 
its  conditions  were  performed  in  good  faith  by  the  appellee,  and 
that  the  final  settlement  between  the  contracting  parties 
[*424]  was  *  amicable.  There  was  on  the  part  of  the  appellee 
no  fraud  or  circumvention. 

These  facts  oppose  an  insuperable  bar  to  any  relief  from  the  con- 
tract on  the  ground  of  lesion  or  oppression.  (Harrison  v.  Guest, 
35  Law  and  Eq.  487.) 

The  remaining  question  for  consideration  is,  whether  it  was  com- 
petent for  this  corporation  to  execute  such  securities  as  these  bonds 
in  fulfillment  of  their  covenants  in  a  construction  contract,  fairly 
made  and  executed  by  the  other  party.  The  first  section  of  the 
act  of  incorportion  endows  the  corporate  body  with  faculties  for 
suits,  contracts,  and  all  other  things  legitimate  for  such  company 
to  do ;  and  *'all  the  powers  and  privileges  in  anywise  necessary  and 
expedient  to  carry  into  eflfect  the  proper  business"  of  the  associa- 
tion. The  seventeenth  section  establishes  the  president  and  direct- 
ors as  the  governing  body,  and  that  *Hheir  regular  and  efficient 
doings  not  inconsistent  with  this  charter"  **  shall  in  all  cases  be 
deemed  the  doings  of  the  company,  and  forever  held  valid  as  such." 

The  18th  section  invests  them  with  **full  power  to  negotiate  any 
loans  that  may  be  deemed  expedient  for  carrying  out  all  the  objects 
contemplated  by  this  act;  and  for  the  payment  of  such  loans, 
agreeably  to  the  terms  agreed  upon,  said  company  shall  bind  them- 
selves by  their  bonds,  which  bonds,"  &c.,  &c.,  &c.,  **  shall  be  a 
valid  lien  upon  all  the  stock  and  eflFects  of  said  company  in  the 
order  of  their  issue,  and  all  the  efiects  of  the  company,  both  real 
and  personal,  shall  be  deemed  and  taken  as  a  pledge  for  the  punctual 
payment  of  the  interest  on  said  bonds,  and  the  ultimate  redemption 
of  the  principal,  agreeably  to  contract. 

It  is  well  settled  that  a  corporation,  without  special  authority, 
may  dispose  of  land,  goods,  and  chattels,  or  of  any  interest  in  the 
same,  as  it  deems  expedient,  and  in  the  course  of  their  legitimate 
business  may  make  a  bond,  mortgage,  note,  or  draft;  and  also  may 
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make  compositions  with  creditors,  or  an  assigameat  for  their 
benefit,  with  preferences,  except  when  restrained  by  law.  (Part- 
ridge V,  Badger,  25  Barb.  146;  Barry  i;.  Merchants'  Ex.  Co.  1  Sand. 
Ch.  R.  280;  Burr  v.  Phoenix  Glass  Co.  14  Barb.  358; 
Dater  v.  Bank  of  the  U.  8.  5.  W.  and  *  S.  223 ;  Frazier  v.  [  *  425  ] 
Wilcox,  4  Rob.  517;  U.  S.  Bank  v,  Uuth,  4  B.  M.  423 ; 
The  State  v.  Bank  of  Md.  6  G.  and  J.  323 ;  Pierce  v.  Emery,  32 
N.  H.  486.) 

But,  in  addition  to  the  general  powers  of  the  corporation,  in 
this  instance  there  is  ^^full  power"  (specially  conferred)  to  nego- 
tiate any  loan  or  loans  that  the  company  might  deem  expedient 
for  carrying  out  any  or  all  of  the  objects  of  the  act.  We  should 
find  great  difficulty  in  deciding  that  the  corporation  was  restrained 
by  the  laws  concerning  interest  and  usury,  in  view  of  the  compre- 
hensive language  of  the  18th  section  of  the  act.  Those  laws  rest 
apon  considerations  of  policy  applicable,  for  the  most  part,  to  in- 
dividuals engaged  in  their  ordinary  business;  and  the  legislature 
might  well  conclude  that  a  numerous  body,  engaged  in  a  public 
enterprise,  under  the  direction  of  an  intelligent  board,  might  be 
trusted  with  a  plenary  control  of  their  property  or  credit,  to  ac- 
complish the  aim  of  the  association. 

If  the  rights  of  the  appellees  depended  upon  the  act  of  incor- 
poration alone,  it  would  be  difficult  to  resist  them.  But,  in  Jan- 
uary, 1845,  the  legislature  of  Indiana  passed  an  act,  that  recites 
the  corporation  had  entered  into  a  contract  with  Vallette  to  com- 
plete the  canal,  and  was  to  be  paid  in  their  bonds,  drawing  the 
legal  interest  in  New  York,  and  doubts  were  entertained  as  to  the 
legality  of  the  issue  of  these  bonds ;  and  thereupon  it  was  enacted, 
that  all  the  bonds  which  might  be  issued  in  accordance  with  the 
contract  existing  between  the  company  and  Vallette,  were  legalized, 
A  large  portion  of  the  work  specified  in  the  contract  was  per- 
formed after  this  enactment,  and  the  settlement  under  which  these 
bonds  were  issued  took  place  subsequently.  This  act  implies  that 
there  was  no  illegality  in  the  fact  that  bonds  were  employed  as  a 
medium  of  payment  for  supplies  of  materials  for,  or  work  and  labor 
done  upon,  the  canal. 

The  objection  that  a  contract  is  illegal,  and  that  no  judgment 
can  therefore  be  rendered  upon  it,  is  not  allowed  from  any  con- 
sideration of  favor  to  those  who  allege  it.  The  courts,  from  pub- 
lic considerations,  refuse  their  aid  to  enforce  obligations  which 
contravene  the  laws  or  policy  of  the  State.  When  the 
♦legislature  relieves  a  contract  from  the  imputation  of  [*426] 
illegality,  neither  of  the  parties  to  the  contract  are  in  a 
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condition  to  insist  on  this  objection.  (Andrews  t;.  Bussell,  7 
Black.  476 ;  8  Ind.  27.) 

Upon  a  review  of  the  whole  case,  it  is  the  opinion  of  the  court 
that  the  contract  between  these  parties  was  made  without  fraud  or 
surprise;  that  there  is  no  illegality  in  the  cause,  or  consideration; 
that  the  priority  of  payment  has  not  been  released  or  defeated ; 
and  that  the  relief  sought  is  within  the  competency  of  a  court  of 
equity  to  allow. 

Decree  affirmed. 


Alton  R.  Easton,  Plaintiff  in  Error,  t;.  Thomas  L.  Salisbury. 

21  H.  426. 
MissouEi  Land  Law — Spanish  Grants. 

1.  The  United  States,  by  varions  acts  of  congress,  reserved  from  sale  or  other  disposition 
lands  to  which  claims  had  been  set  up  under  Spanish  and  French  grants  in  the 
Louisiana  purchase ;  but  from  the  years  1829  to  1832  these  reservation  acts  were 
annulled  or  inoperative.  In  1836  the  concession  under  which  defendant  held  or 
claimed  was  confirmed  by  an  act  of  congress.  Held,  that  a  location  by  plaintiff  of  a 
New  Madrid  certificate  on  this  land  in  1818,  and  a  patent  issued  thereon  in  1827,  were 
void,  because  at  both  these  dates  it  was  reserved  by  act  of  congress,  and  the  action  of 
the  land  officers  was  without  authority. 

2.  That  the  failure  to  renew  or  keep  alive  this  reservation  from  1829  to  1832  did  not 
make  valid  the  title  of  Easton  which  was  void  before. 

Whit  of  error  to  the  supreme  court  of  Missouri.     The  case  is 
stated  in  the  opinion. 

Mr.  Gibson  and  Mr.  Gamble,  for  plaintiff  in  error. 

Mr.  Eioing,  for  defendant. 

[*  428  ]       *  Mr  Justice  McLean  delivered  the  opinion  of  the  court. 
This  was  a  writ  of  error  to  the  supreme  court  of  the 
State  of  Missouri. 

The  parties  agreed  as  to  the  facts  in  this  case,  in  order  that  the 
points  of  law  might  be  ruled  by  the  court. 

On  the  9th  of  July,  1811,  there  were  confirmed  to  James  Smith, 
by  the  commissioners  for  the  adjustment  of  titles  to  land  in  the  terri- 
tory of  Missouri,  lots  nine  and  ten,  (9  and  10,)  containing  two  arpens 
of  land,  in  the  village  of  Little  Prairie,  in  the  county  of 
[  ♦  429  ]  New  Madrid,  State  of  Missouri.  Afterwards  *  these  l6t8, 
while  still  owned  by  said  Smith,  were  materially  injured 
by  earthquakes,  and  proof  thereof  was  made  before  the  recorder  of 
land  titles  at  St.  Louis,  on  the  16th  of  November,  1815 ;  whereupon, 
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there  was  issued  by  said  recorder,  to  said  James  Smith,  a  certificate 
of  new  location,  (commonly  called  a  New  Madrid  certificate,)  num- 
bered 159.  On  the  22d  of  October,  1816,  said  Smith  and  wife 
conveyed  to  Rufus  Easton  the  said  two  arpens  in  Little  Prairie, 
and  assigned  to  him  the  right  to  locate  other  lands  under  said 
certificate  in  lieu  of  the  land  so  injured,  and  also  conveyed  to  said 
Easton  the  land  that  might  be  located  by  means  of  said  certificate. 
On  the  16th  of  November,  1816,  Easton  gave  notice  to  the  surveyor 
general  of  said  territory  of  Missouri  of  the  location  of  said  certificate 
on  a  tract  of  land  about  two  miles  west  of  the  city  of  St.  Louis,  and 
demanded  a  survey  thereof.  In  March,  1818,  a  survey  was  made, 
by  direction  of  the  surveyor  general,  in  pursuance  of  said  selection, 
and  was  duly  returned  and  approved  by  said  surveyor  general ;  said 
survey  is  numbered  2,491,  and  the  land  thereby  designated  embraces 
the  land  in  controversy,  and  is  within  St.  Louis  township,  in  St. 
Louis  county,  Missouri.  By  virtue  of  the  premises,  Easton  held 
said  land,  claiming  the  same  until  1826,  when  he  conveyed  the 
same  to  William  Russell.  On  the  28th  day  of  May,  1827,  the 
United  States  issued  a  patent  on  said  location  for  said  land  to 
James  Smith  or  his  legal  representatives.  On  the  19th  of  January, 
1839,  William  assigned  and  conveyed  all  his  interest  in  said  land 
to  J.  G.  Easton,  who,  on  the  18th  of  March,  1845,  conveyed  and 
assigned  the  same  to  plaintiff.  Defendant  is  in  possession  of  the 
land  described  in  the  petition,  and  the  same  is  within  the  bound- 
aries indicated  by  said  survey  and  patent. 

On  the  20th  of  January,  1800,  a  concession  was  made  by  the 
Spanish  lieutenant  governor,  to  one  Mordecai  Bell,  of  three  hundred 
and  fifty  arpens  of  land,  including  the  premises  in  controversy. 
The  representatives  of  Mordecai  Bell,  on  the  29th  of  June,  1808, 
presented  the  claim  for  said  land,  together  with  a  descriptive  plat 
of  survey  thereof,  to  the  board  of  commissioners  for  the  adjustment 
of  land  titles  in  the  territory  of  Missouri.  The  documents 
showing  said  claim,  and  the  *  derivative  title  from  Mor-  [*430] 
decai  Bell,  were  duly  recorded  in  1808  by  the  recorder  of 
land  titles  for  the  territory  of  Missouri.  And  on  the  4th  day  of 
July,  1836,  the  United  States  confirmed  said  claim,  according  to 
said  plat  of  survey,  to  the  legal  representatives  of  M.  Bell ;  a  survey 
of  said  confirmation  was  made  by  authority  of  the  United  States 

in ,  and  is  numbered  3,026.    Said  survey  embraces  the  land  in 

dispute ;  and  all  the  title  of  the  confirmee,  by  the  act  of  1836,  is 
in  the  defendant.  The  survey  numbered  2,491,  and  also  the  patent 
dated  28th  of  May,  1827,  are  in  due  form  of  law;  but  defendant 
does  not  admit  the  authority  of  the  officers  of  the  United  States 
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to  make  the  one  or  issue  the  other,  nor  that  the  same  were  made  or 
issued  under  any  law.  It  is  admitted  that  the  land  in  controversy 
is  worth  more  than  two  thousand  dollars;  that  if  the  court  should 
be  of  opinion  that  the  plaintiff  is  entitled  to  recover,  it  is  agreed 
that  the  damages  shall  be  fixed  at  one  cent,  and  the  monthly  value 
of  the  premises  at  one  dollar.  Either  party  is  at  liberty  to  turn 
this  case  into  a  bill  of  exceptions,  and  thereon  prosecute  a  writ  of 
error,  or  take  an  appeal  to  the  supreme  court  of  the  State  of  Mis- 
souri, or  of  the  United  States.  It  is  admitted  that  survey  No.  3,026 
was  made  under  the  authority  of  the  United  States,  but  the  plain- 
tiff may  dispute  the  power  of  the  United  States  as  regards  both  the 
confirmation  of  1836  and  the  survey  No.  3,026. 

It  is  admitted  that  the  plaintiff  had,  at  the  commencement  of 
this  suit,  all  the  title  that  was  invested  in  said  James  Smith,  or 
his  representatives,  by  the  New  Madrid  location  and  patent  above 
mentioned. 

It  will  be  observed  that  this  controversy  arises  between  a  New 
Madrid  title  and  a  Spanish  concession.  A  holder  of  a  New  Madrid 
certificate  had  a  right  to  locate  it  on  any  of  the  public  lands  which 
had  been  authorized  to  be  sold.  This  claim  came  into  the  hands 
of  Alton  K.  Easton,  the  plaintiff  in  error.  It  was  surveyed  in 
March,  1818,  and  the  28th  of  May,  1827,  the  United  States  issued 
a  patent  to  James  Smith,  or  his  legal  representatives. 

From  1808  to  the  26th  of  May,  1829,  reservations  were  made 
from  time  to  time  to  satisfy  certain  claims,  but  from  that 
[  *  431  ]  time  *  they  ceased,  until  renewed  by  the  act  of  the  9th  of 
July,  1832.  During  this  period,  it  is  r.nderstood  by  the 
plaintiff  in  error,  the  ''land  in  question  was  subject  to  be  disposed 
of  to  any  person,  or  in  any  manner,  and  was  then  open  to  entry  or 
location.  And  it  is  urged  that  the  plaintiff  had  the  right  during 
this  time  to  perfect  his  title." 

The  President  of  the  United  States  has  no  right  to  issue  patents 
for  land,  the  sale  of  which  is  not  authorized  by  law.  In  the  case 
of  Stoddard  v.  Chambers,  (2  How.  318,)  it  is  said,  ''The  location 
of  Chambers  was  made  on  lands  not  liable  to  be  thus  appropriated, 
but  expressly  reserved;  and. this  was  the  case  when  his  patent  was 
issued."  Had  the  entry  been  made  or  the  patent  issued  after  the 
26th  of  May,  1829,  when  the  reservation  ceased,  and  before  it  was 
revived  by  the  act  of  1832,  the  title  of  the  defendant  could  not  be 
contested. 

Nothing  was  done  to  give  Easton's  title  validity,  from  the  cessa- 
tion of  the  reservation,  in  1829,  until  its  revival,  in  1832.  His 
entry  was  made  in  1818,  and  on  the  28th  of  May,  1827|  his  patent 
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was  issued.  The  land  located  and  patented,  having  been  reserved, 
was  not  liable  to  be  appropriated  by  his  patent.  Whether  the 
withdrawal  of  the  patent  might  have  been  procured,  or  a  new  one 
instituted,  it  is  not  necessary  to  inquire.    No  such  attempt  was  made. 

But  it  seems  by  the  act  of  the  2Gth  of  April,  1822,  it  was  pro- 
vided that  all  warrants  under  the  New  Madrid  act  of  the  15th  of 
February,  1815,  which  shall  not  be  located  within  one  year,  shall 
be  held  null  and  void.  This  law  is  decisive  upon  this  point:  all 
New  Madrid  warrants  not  located  within  one  year  from  the  26th  of 
April,  1822,  are  null  and  void.  Smith's  or  Easton's  certificate  for 
the  New  Madrid  claim  was  void,  and  also  his  patent  when  issued, 
under  the  paramount  claim  of  Bell,  whose  title  was  confirmed  by 
the  act  of  the  4th  of  July,  1836.  Bell  made  the  conveyance  to 
Mackey,  not  having  the  legal  title;  but  when,  under  the  act  of 
1836,  the  report  of  the  commissioners  was  confirmed  to  Bell  and 
his  legal  representatives,  the  legal  title  vested  in  him,  and  inured, 
by  way  of  estoppel,  to  the  grantee,  and  those  who  claim  by  deed 
under  him.     (Stoddard  v.  Chambers,  2  How.  317.) 

*  There  was  no  period  from  the  entry  and  patent  of  the  [  *  432  ] 
New  Madrid  claim  in  which  that  claim  was  valid.  The 
location  was  not  only  voidable,  but  it  was  absolutely  void,  as  it  was 
made  on  land  subject  to  a  prior  right.  And  under  the  act  of  1822, 
all  New  Madrid  warrants  not  located  within  a  year  from  that  date, 
were  declared  to  be  void. 

Whether  we  look  at  the  confirmatory  act  of  1836,  which  vested 
the  title  in  the  confirmee,  or  to  the  New  Madrid  title  asserted 
against  it,  it  is  clear  that  the  New  Madrid  title  is  without  validity, 
and  that  the  fee  is  vested  in  the  grantee  of  Bell. 


Julian  McCartt  and  John  Wynn,  Administrators,  Plaintiffs  in 
Error,  v.  Guernsey  Y.  Roots,  Erastus  P.  Cob,  and  John  H. 
Aydelotte. 

21  H.  432. 
Negotiable  Paper — Liabilities  of  Endorsers  to  each  other. 

1.  Successive  endorsers  of  negotiable  paper,  as  they  appear  on  the  paper,  are  not  jointly 
liable,  or  liable  for  contribution,  unless  an  express  agreement  to  that  effect  exists. 

2.  An  endorser  may  take  up  the  paper,  after  its  maturity  and  dishonor,  and  place  it  as 
collateral  security  for  bis  own  debt  to  a  third  party,  who  can  recover  against  the  prior 
endorsers. 

3.  The  fact  that  the  party  who,  as  endorser,  took  up  the  bill,  was  a  trustee  in  an  assign- 
ment for  the  benefit  of  creditors  of  the  payer,  is  no  defense,  unless  it  is  shown  that,  as 
each  assignee,  he  bad  funds  sufficient  to  pay  the  debt,  which  ought  to  be  applied  to 
thai  purpose.  ^^  , 
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Writ  of  error  to  the  circuit  court  for  the  district  of  Indiana. 
The  case  was  decided  on  pleading  and  demurrers^  and  is  suffi- 
ciently stated  in  the  opinion. 

Mr,  Oliver  H,  Smithy  for  plaintiffs  in  error. 

Mr.  GiUety  for  defendants. 

[  *  437  ]  *  Mr.  Justice  McLean  delivered  the  opinion  of  the  court. 
This  is  a  writ  of  error  to  the  district  court  of  Indiana. 

The  action  was  brought  on  a  bill  of  exchange  for  $4,500,  dated 
October  16,  1854,  drawn  by  Tyner  &  Childers,  of  Peru,  Indiana, 
on  Richard  Tyner,  of  New  York,  and  made  payable  to  the  defend- 
ant sixty  days  after  date,  at  the  office  of  Winslow,  Lanier  &  Co., 
in  the  city  of  New  York ;  which  bill,  at  sight,  was  accepted  by  the 
drawee,  and  afterwards  by  the  payee  assigned  to  one  Holland,  who 
subsequently  assigned  it  to  Ezekiel  Tyner,  by  whom  it  was  after- 
wards assigned  to  the  plaintiffs.  Payment  of  the  bill  was  refused 
at  maturity,  and  it  was  protested  for  non-payment.  Due  notice 
was  given. 

Tlie  defendant  pleaded  eight  pleas  in  bar  of  the  action ;  the  first, 
second,  and  fourth,  being  withdrawn,  it  is  only  necessary  to  notice 
the  third,  fifth,  sixth,  seventh,  and  eighth. 

The  third  plea  states  that  George  Holland,  who  is  one  of  the 
endorsers  and  co-sureties  thereof,  before  the  commencement  of  this 
suit,  on  the  21st  day  of  December,  1854,  fully  paid  the  bill  to  the 
Bichmond  branch  of  the  State  Bank  of  Indiana,  who  was  then  and 
there  the  holder  and  owner  of  the  same;  and  that  the  plaintiffs 
received  the  same  after  they  became  due,  and  were  so  paid. 

This  plea  assumes  that  one  of  the  endorsers  and  co-sureties  paid 
the  bill.  In  McDonald  v,  Magrnder,  (3  Peters,  470,)  and  in  Wil- 
son V,  Blackford,  (507,)  the  doctrine  was  laid  down  that  co-sureties 
are  bound  to  contribute  equally  to  the  debt  they  have  jointly  under- 
taken to  pay;  but  the  undertaking  must  be  joint,  not  separate  and 
successive.  The  liabilities  must  arise  from  the  endorsements,  and 
not  from  a  distinct  agreement  to  pay  the  face  of  the  bill  jointly  ; 
the  plea  does  not  necessarily  import  a  joint  undertaking;  the  facts 
on  which  the  joint  liability  is  founded  must  be  stated.  On  the  pay- 
ment of  the  bill  by  the  endorser,  it  does  not  cease  to  be  assignable. 

The  allegations  in  the  fifth  plea  are  not  sufficient  to  bar  the  action. 
Several  of  the  matters  so  stated  have  no  direct  bearing  on  the  points 
made.  The  various  parties  to  an  accommodation  bill,  where  no  con- 
sideration has  passed  as  among  themselves,  are  not,  unless 
[  *  438  ]  by  special  agreement,  bound  to  pay  in  *  equal  proportions 
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R8  co-sureties.  The  averments  of  the  plea  are  defective  in  not  stat- 
ing there  was  an  agreement  between  the  drawers  and  indorsers  of 
the  bills  of  exchange  to  contribute  equally  in  paying  them. 

Nor  does  the  fact  that  the  bills  were  assigned  to  the  plaintiff  as* 
collateral  security  for  a  pre-existing  debt,  impair  the  plaintiff's 
right  to  recover. 

The  sixth  plea  alleges  that  no  consideration  passed  between  said 
drawer,  acceptor,  or  endorsers,  for  said  bills,  and  that  the  same 
remained  in  the  hands  of  R.  Tyner  until  negotiated  by  him  to  the 
Richmond  Bank,  for  his  benefit.  And  afterwards,  and  before  said 
bills  became  due,  to  wit,  on  the  first  of  October,  1854,  R.  Tyner, 
Tyner  &  Childers,  and  E.  Tyner  &  Co.,  failed,  and  made  a  gen- 
eral assignment  of  their  property,  rights,  ifec,  to  Holland,  Abner 
McCarty,  and  R.  H.  Tyner ;  and  Holland  accepted  the  trust,  and 
became  the  active  trustee;  that  the  assignments  were  made  for  the 
debts  and  liabilities,  first,  to  indemnify  and  save  harmless  Abner 
McCarty;  second,  to  indemnify  and  save  harmless  Holland,  said 
plaintiff,  and  N.  D.  Gallion,  in  proportion  to  their  respective  lia- 
bilities, and  next  for  the  payment  of  other  debts  and  trusts.  The 
property  so  assigned  is  averred  to  have  been  of  the  value  of  one 
hundred  and  fifty  thousand  dollars,  and  amply  sufficient  to  pay 
the  bills  in  suit,  &c.,  and  that  Holland,  on  July  1,  1855,  deliv- 
ered said  bills,  endorsed  in  blank  to  said  plaintiff,  as  collateral 
security  for  a  pre-existing  debt  of  Richard  Tyner  to  said  plaintiff, 
all  of  which  was  known  to  the  plaintiff. 

To  this  plea  the  plaintiff  replied,  that  the  said  E.  Tyner  &  Co. 
did  not,  each  nor  either  of  them,  make  an  assignment  of  their 
property,  rights,  credits,  or  effects,  to  the  said  Holland,  McCarty, 
and  Tyner,  as  stated  in  sixth  plea  of  the  defendant;  but  it  is  true 
that  the  said  Richard  Tyner,  in  1854,  made  an  assignment  of  said 
property,  rights,  and  effects,  to  the  said  Holland,  McCarty,  and 
Tyner,  and  in  trust:  first,  to  indemnify  and  save  harmless  the  said 
Abner  McCarty  as  a  creditor  and  surety  of  the  said  Richard  Tyner; 
second,  to  indemnify  and  save  harmless  the  said  Holland,  N.  D. 
Gallion,  Ezekiel  Tyner,  and  the  said  plaintiff,  as  cred- 
itors and  securities;  but  the  plaintiff  *  says  the  property,  [  *439] 
rights,  credits,  and  effects,  so  assigned  to  the  said  Hol- 
land, McCarty,  and  Richard  H.  Tyner,  were  and  still  are  wholly 
insufficient  in  value  to  indemnify  and  save  harmless  the  said  Mc- 
Carty as  such  creditor  and  surety,  so  that  there  are  now  no  effects 
or  money  of  the  said  R.  Tyner  from  which  the  bill  could  be  paid, 
or  any  part  thereof. 
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This  replication  was  demurred  to,  but  it  was  suflScient,  and  the 
demurrer  was  properly  overruled. 

In  the  seventh  plea,  which  was  amended,  an  agreement  is  alleged 
between  the  bank  and  Holland,  that  if  Holland  would  give  his 
notes  to  the  bank,  bearing  six  per  cent,  interest,  with  real  and  per- 
sonal security,  payable  by  installments  on  the  Ist  day  of  January, 
1856,  1857,  and  1858,  the  bank  would  extend  the  times  of  pay- 
ment as  above  stated,  which  was  agreed  to  by  Holland,  the  bank 
being  then  the  holder  of  the  bills;  and  that  this  was  done  without 
the  consent  or  knowledge  of  defendant.  And  it  is  further  alleged 
that  the  above  bills  were,  after  due,  delivered  to  said  plaintiff  by 
said  Holland,  as  collateral  security  for  a  pre-existing  liability  of 
said  Holland,  and  for  no  other  consideration. 

To  this  plea  there  was  a  demurrer  on  the  ground  that  there  was 
no  agreement  between  Holland,  E.  Tyner  &  Co.,  and  the  defendant, 
that  on  the  fiailure  of  Richard  Tyner  to  pay  the  bills  of  exchange, 
Holland,  E.  Tyner  &  Co.,  and  the  defendant,  jointly  or  in  equal 
proportions,  should  pay  them.  There  was  no  sufficient  averment  to 
this  effect.  The  delivery  of  the  bills  to  the  plaintiff,  as  collateral 
security  for  a  pre-existing  debt,  under  the  decision  of  Swift  v. 
Tyson,  was  legal.     The  demurrer  was  properly  sustained. 

In  his  eighth  plea,  the  defendant  says  that  the  bills  of  exchange, 
in  the  declaration  mentioned,  are  one  and  the  same  identical  bills, 
and  not  other  or  different;  that  defendant  never  endorsed  but  one 
bill  of  the  amount  and  date  stated.  Ho  further  says,  that  the  firm 
of  Tyner  &  Childers  consisted  of  Richard  Tyner,  James  N.  Tyner, 
and  William  Childers;  and  that  of  E.  Tyner  &  Co.,  of  Richard 
Tyner,  and  Ezekiel  Tyner,  and  Childers,  and  that  said  R.  Tyner 
drew  said  bill  in  the  name  of  Tyner  &  Childers,  and  ac- 
[*440]  cepted  the  same  in  his  own  name,  and  *endorsed  the 
same  in  the  name  of  E.  Tyner  &  Co. ;  that  each  of  the 
parties,  with  the  said  George  Hollanl  an  1  this  defendant,  were,  at 
the  time  of  drawing,  accepting,  anl  endorsing,  citizens  of  Indiana; 
that  the  bill  of  exchange  was  discounted  by  the  said  bank,  and  the 
proceeds  paid  to  Richard  Tyner;  that  said  endorsers  were  co-sureties 
thereon  ;  and  it  was  understood  the  said  defendants,  the  said  George 
Holland  and  Ezekiel  Tyner,  were  each  to  be  co-sureties,  and  liable 
to  pay  a^ro  rata  share  of  said  bill ;  and  each  of  said  parties  have, 
since  the  endorsing  of  said  bill,  admitted  a  liability,  with  the 
others,  in  case  of  insolvency  of  prior  parties,  for  whose  benefit  said 
bill  was  so  made  to  contribute  towards  payment. 

Apd  the  defendant  further  says,  that,  before  the  bill  became  pay- 
able, the  said  Tyner  &  Childers,  and  the  said  R.  Tyner  and  E. 

...  _.,  Joogle 
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Tyner  &  Co.,  failed,  and  each  of  said  firms  made  a  general  aaaign- 
ment  of  lands,  goods,  property,  and  effects,  of  tlie  value  of  $1,000 
to  |5,000,  to  one  H.  J.  Shirk:  first,  to  pay  depositors;  second, 
debts  for  which  A.  McCarty  and  Holland  were  liable;  and  also  for 
the  payment  of  debts  to  plaintiffs,  and  liabilities  to  them,  the  said 
R.  Tyner  assigned  property  and  effects,  amounting  in  value  to 
between  $60,000  and  $150,000,  to  Holland,  McCarty,  and  R.  Ty- 
ner, in  trust ;  first,  to  indemnify  and  save  harmless  Abner  McCarty  ; 
and,  second,  this  defendant  and  George  Holland,  the  said  plaintiffs, 
and  N.  D.  Gallion,  in  proportion  to  their  respective  liabilities  for 
him,  and  then  for  payment  of  other  debts  upon  other  trusts;  and 
Holland  became  active  for  the  execution  of  the  trust,  and  took  up 
of  the  Richmond  Bank  the  bill  of  which  it  was  holder,  and  by  giving 
new  notes  of  the  said  Holland  for  this  and  other  debts  of  the  said 
Tyner  and  Holland,  and  others,  amounting  to  over  $20,000,  which 
sums  were  payable  subsequently,  with  interest,  and  secured  by 
mortgage  on  real  estate  conveyed  by  Holland  to  the  bank,  all  of 
which  was  done  without  the  consent  or  knowledge  of  the  defendant. 

And  the  defendant  says  that  Holland,  still  being  one  of  the 
trustees  of  said  R.  Tyner,  and  having  property  in  his  hands  upon 
the  trust  aforesaid  of  greater  value  than  the  amount  of  the  bills, 
afterwards,  on  the  1st  of  July,  1855,  at  the  county 
♦aforesaid,  delivered  said  bills  to  the  plaintiffs  as  coUat-  [*441] 
eral  security  for  a  pre-existing  debt  of  the  said  R.  Tyner, 
on  which  the  said  Holland  was  endorser.  And  the  defendant  says 
the  moneys  in  said  bills  of  exchange  have  not  yet  been  paid  by  the 
said  Holland,  or  any  one  on  his  behalf.  To  this  plea  there  was  a 
demurrer. 

This  plea  but  reiterates  in  effect  the  same  defenses  which  have 
already  been  disposed  of  in  deciding  upon  the  demurrers  before  no- 
ticed, and  it  is  not  perceived  how  any  additional  force  can  be  given 
to  them  by  being  grouped  together  in  one  plea. 

The  fact  that  these  parties  were  accommodation  endorsers  does 
not  make  them  co-sureties,  bound  to  contribute  equally  to  the  pay- 
ment of  the  bills,  without  a  special  agreement  to  that  effect ;  and 
there  is  no  sufficient  averment  that  any  such  agreement  existed. 

The  averments  in  regard  to  the  assignment  are  also  defective, 
for  they  nowhere  show  that  Holland  had,  at  any  time,  sufficient 
funds  in  his  hands,  after  complying  with  the  terms  of  the  trust — 
viz:  to  save  Abner  McCarthy  and  others  harmless — to  pay  this 
bill ;  and  unless  such  a  state  of  facts  existed,  there  could  be  nothing 
in  his  hands  made  available  for  the  bills. 

If  the  fact  should  appear  that  the  parties  are  bound  to  each  other 
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by  a  separate  and  distinct  agreement,  other  than  that  which  ap- 
pears by  the  endorsements  upon  the  bills,  the  plaintiff  in  error  will 
have  his  remedy  in  an  action  of  indehiitatus  assumpit  against  the 
other  parties  to  the  bills.  But  we  think  the  averments  in  the  picas 
noticed  are  wanting  in  precision,  and  do  not  bring  the  case  within 
the  rule  of  special  agreements,  which  impose  a  joint  obligation. 
The  demurrers  are  sustained,  and  the  judgment  is  affirmed. 


Samuel  Pearce,  Plaintiff  in  Error,  v.  The  Madison  and  Indianap- 
olis Railroad  Company  and  the  Peru  and  Indianapolis  Railroad 
Company. 

21  H.  441. 
Corporations— RioHT  to  Consolidate— Riodt  to  Contract. 

1.  The  two  corporation  defendants  were  incorporated  to  build  two  distinct  lines  of  rail- 
road into  the  city  of  Indianapolis.  They  had  no  right  to  consolidate  into  one 
company  without  legislative  authority  to  do  so. 

2.  Nor  can  corporations  organized  to  build  railroads  buy  steamboats  to  run  in  connec- 
tion with  their  road,  and  the  obligations  given  for  the  purchase  by  the  company  are 
void. 

Writ  of  error  to  the  circuit  court  for  the  district  of  Indiana.  The 
facts  are  stated  in  the  opinion. 

Mr,  0.  H.  Smith  and  Mr.  Fox,  for  plaintiff  in  error. 

Mr,  HendrickSy  for  defendants. 

[  *  442  ]  *  Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 
The  defendants  are  separate  corporations,  existing  under 
the  laws  of  Indiana,  and  were,  created  to  construct  distinct  lines  of 
railroad  that  connect  at  Indianapolis,  in  that  State.  The  plaintiff 
is  the  assignee  of  five  promissory  notes,  that  were  executed  under 
conditions  set  forth  in  the  declaration,  and  of  which  he  had  notice. 
The  two  corporations,  (defendants,)  some  time  before  the  date  of 
the  notes,  were  consolidated  by  agreement,  and  assumed  the  name 
of  the  Madison,  Indianapolis,  and  Peru  Railroad  Company,  and 
under  that  name,  and  under  a  common  board  of  management,  con- 
ducted the  business  of  both  lines  of  r6ad. 

While  the  business  of  the  two  corporations  was  thus  directed 
and  managed,  the  president  of  the  consolidated  company  gave  these 
notes  in  its  name  in  payment  for  a  steamboat,  which  was  to  be 
employed  on  the  Ohio  river,  to  run  in  connection  with  the  railroads. 
After  the  execution  of  the  notes,  and  the  acquisition  of  the  boat, 
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this  relatioa  between  the  corporations  was  dissolved  by  due  course 
of  law,  and,  at  the  commencement  of  the  suit,  each  corporation 
was  managing  its  own  afiairs.  The  plaintiff  claims  that  the  two 
corporations  are  jointly  bound  for  the  payment  of  the  notes,  but 
the  circuit  court  sustained  a  demurrer  to  the  declaration. 

The  rights,  duties,  and  obligations  of  the  defendants  are  defined  in 
the  acts  of  the  legislature  of  Indiana  under  which  they  were 
organized,  and  reference  must  be  had  to  these,  to  *  ascertain  [  *  443  ] 
the  validity  of  their  contracts.  They  empower  the  defend- 
ants respectively  to  do  all  that  was  necessary  to  construct  and  put 
in  operation  a  railroad  between  the  cities  which  are  named  in  the 
acts  of  incorporation.  There  was  no  authority  of  law  to  consoli- 
date these  corporations,  and  to  place  both  under  the  same  manage- 
ment, or  to  subject  the  capital  of  the  one  to  answer  for  the  liabilities 
of  the  other  ;  and  so  the  courts  of  Indiana  have  determined.  But 
in  addition  to  that  act  of  illegality,  the  managers  of  these  corpora- 
tions established  a  steamboat  line  to  run  in  connection  with  the 
railroads,  and  thereby  diverted  their  capital  from  the  objects  con- 
templated by  their  charters,  and  exposed  it  to  perils,  for  which  they 
afforded  no  sanction.  Now,  persons  dealing  with  the  managers  of 
a  corporation  must  take  notice  of  the  limitations  imposed  upon 
their  authority  by  the  act  of  incorporation.  Their  powers  are  con- 
ceded in  consideration  of  the  advantage  the  public  is  to  receive 
from  their  discreet  and  intelligent  employment,  and  the  public 
have  an  interest  that  neither  the  managers  nor  stockholders  of  the 
corporation  shall  transcend  their  authority.  In  McGregor  v.  The 
Official  Manager  of  the  Deal  and  Dover  Railway  Co.,  (16  L.  and 
Eq.  180,)  it  was  considered  that  a  railway  company  incorporated 
by  act  of  parliament  was  bound  to  apply  all  the  funds  of  the  com- 
pany for  the  purposes  directed  and  provided  for  by  the  act,  and  for 
no  other  purpose  whatever,  and  that  a  contract  to  do  something 
beyond  these  was  a  contract  to  do  an  illegal  act,  the  illegality  of 
which,  appearing  by  the  provisions  of  a  public  act  of  parliament, 
must  be  taken  to  be  known  to  the  whole  world.  In  Coleman 
V.  The  Eastern  Counties  Railway  Company,  (10  Beav.  1,)  Lord 
Langdale,  at  the  suit  of  a  shareholder,  restrained  the  corporation 
from  using  its  funds  to  establish  a  steam  communication  between 
the  terminus  of  the  road  (Harwich)  and  the  northern  ports  of 
Europe.  The  directors  of  the  company  vindicated  the  appropri- 
ation as  beneficial  to  the  company,  and  that  similar  arrangements 
were  not  unusual  among  railway  companies.  Lord  Langdale  said : 
"Ample  powers  are  given  for  the  purpose  of  constructing  and  main- 
taining the  railway,  and  for  doing  all  those  things  required  for  its. 
Vol.  iii-6  .,,.... .,  _ _ ^g le 
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proper  use  when  made.  But  I  apprehend  that  it  has 
[*444]  nowhere  *been  stated  that  a  railway  company,  as  such, 
has  power  to  enter  into  all  sorts  of  other  transactions. 
Indeed,  it  has  been  very  properly  admitted  that  railway  companies 
have  no  right  to  enter  into  new  trades  or  businesses  not  pointed  out 
by  the  acts.  But  it  has  been  contended  that  they  have  a  right  to 
pledge,  without  limit,  the  funds  of  the  company  for  the  encourage- 
ment of  other  transactions,  however  various  and  extensive,  provided 
that  the  object  of  that  liability  is  to  increase  the  traflSc  upon  the 
railway,  and  thereby  to  increase  the  profit  to  the  shareholders. 

*'  There  is,  however,  no  authority  for  anything  of  that  kind.  It 
has  been  stated  that  these  things,  to  a  small  extent,  have  been 
frequently  done  since  the  establishment  of  railways;  but  unless 
the  acts  so  done  can  be  proved  to  be  in  conformity  with  the  powers 
given  by  the  special  acts  of  parliament,  under  which  those  acts  are 
done,  they  furnish  no  authority  whatever.  In  the  East  Anglian 
Kailway  Company  v.  The  Eastern  Counties  Railway  Company, 
(11  C.  B.  803,)  the  court  say  the  statute  incorporating  the  defend- 
ants' company  gives  no  authority  respecting  the  bills  in  parliament 
promoted  by  the  plaintiffs,  and  we  are  therefore  bound  to  say  that 
any  contract  relating  to  such  bills  is  not  justified  by  the  act  of 
parliament,  is  not  within  the  scope  of  the  authority  of  the  com- 
pany as  a  corporation,  and  is  therefore  void." 

We  have  selected  these  cases  to  illustrate  the  principle  upon 
which  the  decision  of  this  case  has  been  made.  It  is  not  a  new 
principle  in  the  jurisprudence  of  this  court.  It  was  declared  in 
the  early  case  of  Head  v.  Providence  Insurance  Company,  (2  Cr. 
127,)  and  has  been  reaflSirmed  in  a  number  of  others  that  followed 
it.  (Bank  of  Augusta  v,  Earle,  13  Pet.  519  ;  Perrine  v.  Ches.  and 
Ohio  Railroad  Company,  9  How.  172.) 

It  is  contended,  that  because  the  steamboat  was  delivered  to  the 
defendants,  and  has  been  converted  to  their  use,  they  are  responsi- 
ble. It  is  enough  to  say,  in  reply  to  this,  that  the  plaintiff  was 
not  the  owner  of  the  boat,  nor  does  he  claim  under  an  assignment 
of  the  owner's  interest.  His  suit  is  instituted  on  the  notes,  as  an 
endorsee;  and  the  only  question  is,  had  the  corporation 
[  *  445  ]  the  capacity  to  make  the  contract,  in  *  the  fulfillment  of 
which  they  were  executed?  The  opinion  of  the  court  is, 
that  it  was  a  departure  from  the  business  of  the  corporation,  and 
that  tlieir  lofficers  exceeded  their  authority.     Judgment  affirmed. 
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The  Unitbd  States,  Appellants,  v.  Charles  Fossatt. 

21  n.  445. 

California  Lakd  Geahts — Final  Decree. 

1.  Under  the  act  of  March  3,  1851,  concerning  private  land  claims  in  California,  an 
appeal  may  be  had  to  this  court  from  the  decree  of  the  district  court  confirming  or 
rejecting  the  claim,  and  another  appeal  from  a  subsequent  decree  rendered  after  it  is 
remanded  from  this  court  ascertaining  the  boundaries. 

2.  Bnt  this  last  decree  must  be  conclusive  as  to  the  boundaries,  which  is  not  the  case 
when  only  three  sides  of  the  grant  are  given,  and  the  survey  has  not  been  made  or 
completed. 

3.  The  district  court  has  power  to  compel  the  completion  of  a  survey  according  to  its 
decree;  and  until  this  is  done  there  is  no  final  decree  on  the  question  of  boundary,  in 
case  where  a  survey  is  necessary,  from  which  an  appeal  lies. 

At  the  suggestion  of  the  court,  as  to  a  doubt  of  the  right  to  an 
appeal  in  this  case,  that  question  was  argued  on  a  motion  to  dismiss. 

Mr.  Bayard  and  Mr,  Nelson^  for  the  motion. 

Mr.  Blacky  attorney  general,  and  Mr.  Reverdy  Johnson^  against  it. 

♦Upon  this  motion,  Mr.  Chief  Justice  Taney  delivered  [*446] 
the  opinion  of  the  court. 

According  to  the  rules  and  practice  of  the  court,  no  case  can  be 
taken  up  out  of  its  order  on  the  docket,  where  private  interests 
only  are  concerned.  The  only  cases  in  which  they  will  depart  from 
this  rule  are  those  where  the  question  in  dispute  will  embarrass  the 
operations  of  the  government  while  it  remains  unsettled.  But  when 
a  case  is  sent  to  the  court  below  by  a  mandate  from  this  court,  no 
appeal  will  lie  from  any  order  or  decision  of  the  court  until  it  has 
passed  its  final  decree  in  the  case.  And  if  the  court  does  not 
proceed  to  execute  the  mandate,  or  disobeys  and  mistakes  its  mean- 
ing, the  party  aggrieved  may,  by  motion  for  a  mandamus^  at  any 
time,  bring  the  errors  or  omissions  of  the  inferior  court  before  this 
court  for  correction.  Upon  looking  into  the  record  in  the  case  of 
United  States  r.  Fossatt,  the  court  doubt  whether  there  has  been 
a  final  decision  under  the  mandate,  and  whether  the  present  appeal 
ought  not  to  be  dismissed  on  that  ground.  If  there  is  no  final 
decree,  the  proceedings  of  the  court  below  cannot  be  interrupted  by 
an  appeal  from  interlocutory  proceedings. 

The  court  therefore  desire  to  hear  the  counsel  upon  the  question, 
whether  the  decree  in  question  is  final,  upon  motion  to  dismiss,  and 
will  hear  the  argument  on  Monday,  March  7th. 

Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 

This  cause  came  before  this  court  by  appeal  from  the  district  ^ 
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court  of  the  United  States  for  the  northern  district  of  California, 
and  was  decided  at  the  last  term,  and  is  reported  in  20  How.  413. 

The  court  determined: 

**That  a  grant  under  which  the  plaintiff  claimed  land  in  Cali- 
fornia was  valid  for  one  league,  to  be  taken  within  the 
[*447]  *  southern,  western,  and  eastern  boundaries  designated 
therein,  at  the  election  of  the  grantee  and  his  assigns, 
under  the  restrictions  established  for  the  location  and  survey  of 
private  land  claims  in  California  by  the  executive  dejiartment  of  the 
government.  The.external  boundaries  of  the  grant  may  be  declared 
by  the  district  court  from  the  evidence  on  file,  and  such  other 
evidence  as  may  be  produced  before  it;  and  the  claim  of  an  inter- 
est equal  to  three-fourths  of  the  land  granted  is  confirmed  to  the 
appellee.'' 

The  district  court,  in  conformity  with  the  directions  of  the  de- 
cree, declared  the  external  lines  on  three  sides  of  the  tract  claimed, 
leaving  the  other  lino  to  be  completed  by  a  survey  to  he  made. 
From  the  decree,  in  this  form,  the  United  States  have  appealed. 

A  motion  has  been  submitted  to  the  court  for  the  dismissal  of 
the  appeal,  because  the  decree  of  the  district  court  is  interlocutory, 
not  final. 

This  motion  is  resisted,  because  the  inquiries  and  decrees  of  the 
board  of  commissioners  for  the  settlement  of  private  land  claims  in 
California,  by  the  act  of  3d  March,  1851,  (9  S.  at  L.  632,)  in  the 
first  instance,  and  of  the  courts  of  the  United  States  on  appeal, 
relate  only  to  the  question  of  the  validity  of  the  claim — and  by 
validity  is  meant  its  authenticity,  legality,  and  in  some  cases  inter- 
pretation, but  does  not  include  any  question  of  location,  extent,  or 
boundary — and  that  the  district  court  has  gone  to  the  full  limit 
of  its  jurisdiction  in  the  decree  under  consideration,  if  it  has  not 
already  exceeded  it. 

The  matter  submitted  by  congress  to  the  inquiry  and  determina- 
tion of  the  board  of  commissioners,  by  the  act  of  3d  March,  1851, 
(9  Stat,  at  Large,  632,  sec.  8,)  and  to  the  courts  of  the  United 
States  on  appeal,  by  that  act  and  the  act  of  Slst  August,  1852, 
(10  Stat,  at  Large,  99,  sec.  12,)  are  the  claims  **of  each  and  every 
person  in  California,  by  virtue  of  any  right  or  title  derived  from 
the  Spanish  or  Mexican  government."  And  it  will  be  at  once 
understood  that  these  comprehend  all  private  claims  to  land  in 
California. 

The  effect  of  the  inquiry  and  decision  of  these  tribunals  upon 

the  matter  submitted  is  final  and  conclusive.    If  unfavor- 

[*448]  able  *to  the  claimant,  the  land  ''shall  be  deemed,  held, 
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and  considered,  as  a  part  of  the  public  domain  of  the  United 
States;"  but  if  favorable,  the  decrees  rendered  by  the  commis- 
sioners or  the  courts  "shall  be  conclusive  between  the  United 
States  and  the  claimants." 

These  acts  of  congress  do  not  create  a  voluntary  jurisdiction,  that 
the  claimant  may  seek  or  decline.  All  claims  to  land  that  are  with- 
held from  the  board  of  commissioners  during  the  legal  term  for 
presentation,  are  treated  as  non-existing,  and  the  land  as  belong- 
ing to  the  public  domain. 

Thus  it  appears  that  the  right  and  title  of  the  inhabitants  of 
California,  at  the  date  of  the  treaty  of  Guadalupe  Hidalgo,  to  land 
within  its  limits,  with  the  exception  of  some  within  the  limits  of  a 
pueblo  or  corporation  described  in  the  14th  section  of  the  act  of  3d 
March,  1851,  must  undergo  the  scrutiny  of  this  board,  and  that  its 
decisions  are  subject  to  review  in  the  district  and  supreme  courts. 
This  jurisdiction  comprehends  every  species  of  title  or  right, 
whether  inchoate  or  complete;  whether  resting  in  contract  or 
evinced  by  authentic  act  and  judicial  possession; 

The  object  of  this  inquiry  was  not  to  discover  forfeitures  or  to  en- 
force rigorous  conditions.  The  declared  purpose  was  to  authenti- 
cate titles,  and  to  afford  the  solid  guarantee  to  rights  which  ensues 
from  their  full  acknowledgment  by  the  supreme  authority.  The 
tribunals  were  therefore  enjoined  to  proceed  promptly,  and  to  ren- 
der judgment  upon  the  pleadings  and  evidence;  and  in  deciding, 
they  were  to  be  governed  by  the  laws  of  nations,  the  stipulations 
of  the  treaty  of  Guadulupe  Hidalgo,  the  laws,  usages,  and  customs 
of  the  government  from  which  the  claim  is  derived,  the  principles 
of  equity,  and  the  decisions  of  the  supreme  court  of  the  United 
States  in  similar  cases. 

What  are  the  questions  involved  in  the  inquiry  into  the  validity 
of  a  claim  to  land? 

It  is  obvious  that  the  answer  to  this  question  must  depend,  in  a 
great  measure,  upon  the  state  and  condition  of  the  evidence.  It 
may  present  questions  of  the  genuineness  and  authenticity  of  the 
title,  and  whether  the  evidence  is  forged  or  fraudulent ; 
or,  it  may  involve  an  inquiry  into  the  authority  of  *the  [*449  ] 
officer  to  make  a  grant,  or  whether  he  was  in  the  exercise 
of  the  faculties  of  his  office  when  it  was  made  ;  or,  it  may  disclose 
questions  of  the  capacity  of  the  grantee  to  take,  or  whether  the 
claim  has  been  abandoned  or  is  a  subsisting  title,  or  has  been  for- 
feited for  a  breach  of  conditions.  Questions  of  each  kind  here  men- 
tioned have  been  considered  by  the  court  in  cases  arising  under  this 
law.  ^  T 
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But,  in  addition  to  these  questions  upon  the  validity  of  the  title, 
there  may  arise  questions  of  extent,  quantity,  location,  boundary, 
and  legal  oi)eration,  that  are  equally  essential  in  determining  the 
validity  of  the  claim. 

In  affirming  a  claim  to  land  under  a  Spanish  or  Mexican  grant, 
to  be  valid  within  the  law  of  nations,  the  stipulations  of  the  treaty 
of  Guadalupe  Hidalgo,  and  the  usages  of  those  governments,  we 
imply  something  more  than  that  certain  papers  are  genuine,  legal, 
and  translative  of  property.  We  affirm  that  ownership  and  posses- 
sion of  land  of  definite  boundaries  rightfully  attach  to  the  grantee. 

In  the  case  of  the  United  States  v.  Arredondo,  (6  Pet.  691,)  the 
inquiries  of  this  court,  beside  those  affirming  the  legality  of  the 
grant,  extended  to  questions  of  forfeiture  for  the  non-fulfillment  of 
conditions,  the  inalienability  of  lands  in  possession  of  an  Indian 
tribe,  and  fraud.  The  superior  court  of  Florida  in  that  suit 
directed  that  the  land  should  be  surveyed,  in  the  form  of  a  square, 
with  a  designated  monument  as  the  centre.  This  court  annulled 
that  decree,  and  ascertained  another  as  the  central  point.  The 
appeal  in  Mitchell  v.  United  States  (15  Pet.  52)  was  taken  in  a 
case  that  had  been  decided  here,  and  in  which  an  issue  upon  the 
decree  that  succeeded  the  mandate  of  this  court,  and  made  in  exe- 
cution of  it,  subsequently  arose.  Certain  property  about  Fort  St. 
Mark's  was  excepted  in  the  original  decree  of  confirmation,  and 
reserved  to  the  United  States,  and  the  superior  court  in  that  decree 
was  directed  to  ascertain  the  extent  and  boundaries  of  the  land 
reserved.  This  was  done  and  the  land  specifically  described,  and 
on  appeal  this  decree  was  affirmed. 

These  questions  arose  upon  an  act  of  congress  that  required  the 
courts,  **by  a  final  decree,  to  settle  and  determine  the 
[  *  450  ]  question  *  of  the  validity  of  the  title  according  to  the  law 
of  nations,  the  stipulations  of  any  treaty  and  proceedings 
under  the  same,  the  several  acts  of  congress  in  relation  thereto,  and 
the  laws  and  ordinances  of  the  government  from  which  it  is  alleged 
to  have  been  derived."  This  act  enumerates  as  proper  to  be  heard 
and  decided,  preliminary  to  such  a  decree,  questions  of  extent, 
location,  and  boundary.     (4  Stat,  at  L.  52,  sec.  2.) 

It  is  asserted  on  the  part  of  the  appellants  that  the  district  court 
has  no  means  to  ascertain  the  specific  boundaries  of  a  confirmed 
claim,  and  no  power  to  enforce  the  execution  of  its  decree,  and 
consequently  cannot  proceed  further  in  the  cause  than  it  has  done. 

The  13th  section  of  the  act  of  3d  March,  1851,  makes  it  the  duty 
of  the  surveyor  general  to  cause  all  private  claims  which  shall  be 
finally  confirmed  to  be  accurately  surveyed,  and  to  furnish  plats 
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of  the  same.  It  was  the  practice  under  the  acts  of  1824  and  1828, 
(4  Stat,  at  L.  52,  284,)  for  the  court  to  direct  their  mandates 
specifically  to  the  surveyor  designated  in  those  acts.  And  in  the 
case  Ex  parte  Sibbald  v.  United  States,  (12  Pet.  488,)  the  duty 
of  the  sursreyor  to  fulfill  the  decree  of  the  court,  and  the  power 
of  the  court  to  enforce  the  discharge  of  that  duty,  are  declared  and 
maintained.  The  duties  of  the  surveyor  begin  under  the  same  con- 
ditions, and  are  declared  in  similar  language,  in  the  acts  of  1824, 
1828,  and  of  1851. 

The  opinion  of  the  court  is,  that  the  power  of  the  district  court 
over  the  cause,  under  the  acts  of  congress,  does  not  terminate  until 
the  issue  of  a  patent,  conformably  to  the  decree. 

In  the  exercise  of  the  jurisdiction  conferred  by  this  act,  and  acts 
of  a  similar  character,  this  court  has  habitually  revised  decrees  of 
the  district  court,  which  were  not  final  decrees  under  the  judiciary 
act  of  1789.  The  court  has  uniformly  accepted,  in  the  first  instance, 
as  a  final  decree,  one  that  ascertained  the  authenticity  of  the  claim- 
ant's title,  and  declared,  in  general  terms,  its  operation,  leaving 
the  questions  of  boundary  and  location  to  be  settled  subsequently. 
This  practice  was  approved  in  the  case  Ifist  cited.  The  peculiar 
nature  of  these  cases  rendered  such  a  relaxation  of  the  rules  of  pro- 
ceeding of  the  court  appropriate.  The  United  States  did 
not  appear  in  *  the  courts  as  a  contentious  litigant;  but  [*451] 
as  a  great  nation,  acknowledging  their  obligation  to  recog- 
nize as  valid  every  authentic  title,  and  soliciting  exact  information 
to  direct  their  executive  government  to  comply  with  that  obligation. 

They  had  instrumentalities  adequate  to  the  fulfillment  of  their 
engagements  without  delay,  whenever  their  existence  was  duly  as- 
certained. There  was  no  occasion  for  the  strict  rules  of  proceeding 
that  experience  has  suggested  to  secure  a  speedy  and  exact  admin- 
istration between  suitors  of  a  difierent  character.  And  it  has  rarely 
occurred  that  the  same  case  has  reappeared  in  the  court  after  the 
first  decree.  If  the  litigation  had  been  other  than  it  was,  the  rule 
of  proceeding  would  have  varied  with  it. 

But,  after  the  authenticity  of  the  grant  is  ascertained  in  this 
court,  and  a  reference  has  been  made  to  the  district  court,  to  de- 
termine the  external  bounds  of  the  grant,  in  order  that  the  final 
confirmation  may  be  made,  we  cannot  understand  upon  what  prin- 
ciple an  appeal  can  be  claimed  until  the  whole  of  the  directions  of 
this  court  are  complied  with,  and  that  decree  made.  It  would  lead 
to  vexatious  and  unjust  delays  to  sanction  such  a  practice.  It 
is  the  opinion  of  the  court  that  this  appeal  was  improvidently  taken 
and  allowed,  and  must  be  dismissed ;  and  that  the  district  court 
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proceed  to  ascertain  the  external  lines  of  the  land  confirmed  to  the 
appellee,  and  enter  a  final  decree  of  confirmation  of  that  land. 


THE  STEAMBOA.T  R.  L.  MABEY, 

BussBLL  Stubgis,  Libelant  and  Appellant,  v.  John  Clough  and 

others. 

21  H.  451. 
Admiralty — Rules  oovebfihg  Tugs  in  appboachhtg  a  Vessel  iv  New  York 

Harbor. 

1.  It  is  the  established  rule  for  tags  in  the  harbor  of  New  York  to  offer  their  sertices 
by  approaching  in  the  wake  of  the  vessel,  and  to  come  up  on  the  starboard  quarter 
and  slack  her  engine,  so  as  not  to  pass  her.  Tugs  approaching  in  any  other  direction 
must  round  to,  so  as  to  head  the  same  way  as  the  vessel. 

2.  The  Mabey,  in  this  case,  meeting  the  brig  at  an  acute  angle,  run  into  the  other  tug, 
the  Hector,  which  was  approaching  from  the  rear,  according  to  the  rule.  As  the 
collision  was  due  to  the  violation  by  the  Mabey  of  the  rule  which  required  her  to 
round  to  and  approach  with  her  head  in  the  same  direction  as  the  vessel,  she  must  be 
held  to  pay  the  damages  of  the  collision. 

Appeal  from  the  circuit  court  for  the  southern  district  of  New 
York. 

The  suit  was  originally  brought  in  the  district  court  by  the  owner 
of  the  tug  Hector  against  the  tug  Mabey^  and  that  court  dismissed 
the  libel.     On  appeal  to  the  circuit  court,  the  decree  was  affirmed. 

The  facts  of  the  case  are  well  stated  in  the  opinion. 

Mr.  Benedict y  for  appellant. 

Mr.  McMahoUy  for  appellees. 

[  *  452  ]       *  Mr.  Justice  Grier  delivered  the  opinion  of  the  court. 
The  libelant  in  this  case  is  owner  of  a  steam-tug  called 
the  Zachary  Taylor,  or  Hector. 
The  claimants  are  owners  of  the  steam-tug  Mabey. 
At  the  time  of  this  collision,  on  the  11th  of  August,  1854,  they 
were  both  engaged  in  the  business  of  towing  vessels  into  the  port 
of  New  York  from  the  neighborhood  of  Sandy  Hook. 

The  Hector  was  an  old,  heavy  boat,  some  one  hundred  and 

eighty  or  one  hundred  and  ninety  feet  long;  the  Mabey  a  new, 

light  boat,  of  about  one  hundred  feet  in  length,  and  much  the 

swifter  of  the  two,  in  the  ratio  of  about  fourteen  to  eight. 

[*453]      *They  were  each  looking  out  for  employment  about 

noon  of  that  day,  when  the  brig  Wanderer  was  passing 

-^—^ ^.^ 
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in,  by  Sandy  Hook,  sailing  slowly  in  a  northwest  course.  The  two 
steam-tugs  must  have  been  some  two  or  three  miles  apart,  when 
they  each  started  for  the  brig  in  different  directions,  in  order  to 
tender  their  seryices.  Each  boat  put  on  all  its  steam,  as  the  first 
who  could  hail  the  brig  would  be  entitled  to  the  job. 

The  Hector,  being  in  the  rear,  came  up  in  the  wake  of  the  brig, 
and  nearly  on  her  course.  The  Mabey  came  in  S.  8.  E.  course, 
meeting  the  brig  in  an  acute  angle  to  its  course.  As  they  came 
together  near  the  starboard  quarter  of  the  brig,  their  respective 
distances  from  her  at  the  time  of  starting  must  have  been  in  the 
ratio  of  their  velocities.  The  Mabey,  being  much  the  fastest  boat, 
no  doubt  expected  to  make  up  for  this  difference  of  distance  by  her 
superior  fieetness. 

According  to  the  established  rules  for  navigating  boats  under 
such  circumstances,  the  Hector,  which  was  following  in  the  wake 
of  the  brig,  should  come  up  on  her  starboard  quarter,  and  slack 
her  engine,  so  as  not  to  pass  the  brig.  The  Mabey,  which  was 
coming  down  in  the  opposite  direction,  ought  to  round  to,  either 
to  windward  or  leeward,  so  as  to  head  the  same  way  as  the  brig. 
Had  these  well-known  rules  been  observed,  no  collision  would  have 
occurred  in  consequence  of  the  race  for  precedence. 

Cases  may  occur  in  which  two  steamboats  engaged  in  unlawful 
racing  may  recklessly  or  willfully  dash  against  each  other ;  and  the 
courts,  treating  them  both  as  criminals,  may  refuse  to  sustain  an 
action  or  decide  which  was  most  to  blame,  leaving  each  to  suffer 
the  consequences  of  his  own  folly  and  recklessness. 

We  do  not  think  that  the  testimony  shows  this  to  be  such  a  case. 
Each  of  these  boats  had  a  right  to  move  as  fast  as  it  could  in  order 
to  obtain  precedence,  and  each  had  a  right  to  expect  that  the  other 
would  pursue  the  customary  and  proper  course  in  navigating  their 
vessels,  in  such  circumstances,  by  the  observance  of  which  there 
would  be  no  danger  of  collision. 

Have  both  these  boats,  in  their  anxiety  for  precedence,  disregard- 
ed the  proper  precautions  to  avoid  a  collision,  or  is  the 
*  fault  wholly  to  be  attributed  to  the  mismanagement  of  [  *  454  ] 
the  Mabey  ? 

The  defense  set  up  in  the  answer,  that  the  Mabey  '*got  to  the 
brig  first,  slacked  her  speed,  slowed  and  stopped,  and  that  the 
Hector  attempted  to  pass  under  the  bows  of  the  Mabey,  and  in 
executing  that  manoeuvre,  with  the  covetous  desire  of  getting  the 
right  to  tow  the  brig,  she  ran  against  the  Mabey,  obliquely,"  &c., 
is  clearly  and  satisfactorily  proven  to  be  not  true.  The  fact  that 
the  stem  of  the  Mabey,  the  lighter  and  swifter  boat,  was  drivr n^ 
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into  the  starboard  bow  of  the  Hector,  stripping  her  guards  down  to 
the  wheel,  shows  conclusively  that  the  Mabey  was  not  stopped,  but 
was  under  nearly  full  headway. 

If  the  collision  had  occurred  as  stated  in  the  answer,  the  great 
momentum  of  the  larger  boat  would  most  probably  have  sunk  the 
smaller. 

The  witnesses  on  the  Hector  all  concur  that,  though  the  engineer 
was  directed  to  proceed  with  his  utmost  dispatch,  the  Hector  fol- 
lowed in  the  wake  of  the  brig,  and  when  near  to  her  had  slacked 
her  speed  and  stopped  her  wheel,  so  as  to  lap  on  the  stern  of  the 
brig  as  she  came  alongside  of  her  starboard  quarter,  and  within 
twenty  feet  of  her ;  and  that  she  was  nearly  at  rest  when  the  Mabey 
ran,  with  all  her  force',  into  the  starboard  bow  of  the  Hector.  As 
these  witnesses  are  all  confirmed  by  the  pilot  of  the  brig,  who  was 
an  impartial  observer  of  the  whole  transaction,  his  statement  may 
be  fairly  taken  as  a  correct  representation  of  it. 

He  states  that  he  first  saw  the  Hector  about  a  mile  distant, 
heading  towards  the  brig,  about  northwest;  that  she  came  up  to 
the  brig  in  about  ten  minutes,  stopped  her  engine  when  she  came 
within  one  hundred  to  two  hundred  yards  of  the  brig,  and  then 
came  alongside  with  the  way  she  had  on ;  and  the  captain  spoke  to 
the  witness.  That  the  brig  was  going  at  the  rate  of  about  a  mile 
an  hour,  and  the  Hector  was  dropping  astern,  if  anything,  when 
the  Mabey  ran  into  her. 

That,  when  he  first  observed  the  Mabey,  she  was  about  half  a 
mile  ofiT,  coming  southwest  or  west-southwest;  that  she  was  about 
an  eighth  of  a  mile  from  the  brig  when  the  Hector  let 
[  *  455  ]  *  her  steam  oflf ;  that  she  continued  her  course  till  she 
struck  the  starboard  bow  of  the  Hector,  and  ran  into  her 
forward  of  the  wheel-house ;  that,  when  the  pilot  of  the  Mabey  dis- 
covered that  he  had  run  his  boat  so  as  to  render  a  collision  inevit- 
able, he  ran  out  of  the  pilot-house  and  went  aft;  that  the  wheels 
of  the  Mabey  were  in  motion  till  the  time  of  the  collision ;  that  the 
Hector  could  do  nothing  to  avoid  the  collision,  because  she  had 
stopped  her  engine  and  was  falling  behind  the  brig. 

The  master  of  the  Hector  acted  on  the  supposition  that  the 
Mabey,  according  to  custom,  would  round  to,  and  could  not  antici- 
pate that,  contrary  to  all  rule,  she  would  run  into  the  Hector,  as 
she  lay  nearly  at  rest,  lapping  on  the  stern  of  the  brig,  when  a 
single  turn  of  her  wheel,  with  her  great  headway,  would  have  run 
her  entirely  clear  of  any  danger  of  collision.  Hence,  when  his  pilot 
told  him  the  Maybe  was  coming  in  a  direction  to  run  into  him,  he 
said,  **No,  she  will  go  under  our  stern."     He  presumed,,  and  had 
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a  right  to  presume,  that  the  pilot  of  the  Mabny  knew  his  duty,  and 
intended  to  round  to  behind  the  stern  of  the  brig  and  tug,  and  not 
make  the  reckless  attempt  to  run  between  them. 

The  testimony  of  the  pilot  of  the  Mabey,  in  fact,  confirms  this 
view  of  the  case,  and  shows  the  collision  to  have  been  occasioned 
entirely  by  his  own  fault,  or  that  of  the  master,  who  directed  him. 
He  says,  ''My  instruction  was  to  run  close  to  the  brig's  stern." 
The  master  says,  '*  He  expected  the  Hector  would  get  out  of  his 
way;"  and  the  pilot  says,  *'I  supposed  she  would  go  on  the  other 
quarter,  or  else  steer  outside  of  me,"  In  other  words,  he  proceeded 
in  a  direction  which  he  knew  must  produce  a  collision  unless  the 
Hector  would  get  out  of  his  way.  It  is  clear  that  his  intention 
was  to  drive  the  Hector  away  from  the  brig,  or  compel  her  to  take 
the  consequences.  The  pilot  admits,  also,  that  he  knew  the  proper 
way  to  approach  the  brig  was  by  rounding  to ;  which  would  not 
have  brought  him  within  three  hundred  feet  of  the  point  of  colli- 
sion. He  admits,  also,  that  he  could  have  gone  on  either  side  of 
the  brig,  and  ''knew  it  was  nautical  and  customary  to  come  up  on 
the  weather  quarter,  and  to  round  to  for  a  tow,  but  he  had 
instructions  *frora  the  captain  to  go  for  the  brig,  and  to  [*456] 
get  there  before  the  Hector  if  he  could." 

We  are  of  opinion,  therefore,  that  the  evidence  clearly  shows 
that  this  collision  was  occasioned  wholly  through  the  fault  of  the 
master  and  pilot  of  the  Mabey. 

The  decree  of  the  circuit  court  is  therefore  reversed,  with  costs, 
and  the  record  remitted  with  instructions  to  enter  a  decree  in  favor 
of  libelant,  and  have  such  further  proceedings  as  to  justice  and 
right  may  appertain. 


Thb  Western  Telegraph  Company,  Appellants,  v.  The  Magnbtio 
Telegraph  Company  and  others. 

21  H.  456. 
Equity — Coktbaot— Patehts. 
A  contract  for  the  use  of  Morse's  patent  for  telegraphing  over  lines  between  certain 
points  does  not  prevent  other  parties  from  conveying  messages  between  the  same 
points,  if  carried  over  other  and  more  circuitous  routes — the  contract  for  the  use  of 
the  patent  containing  nothing  which  forbid  this  to  be  done. 

Appeal  from  the  circuit  court  for  the  district  of  Maryland. 
The  case  is  suflSciently  stated  in  the  opinion.  ^  , 
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Mr,  McLean^  for  appellants. 

No  counsel  for  appellees. 

[  *  457  ]      *Mr.  Justice  McLean  delivered  the  opinion  of  the  court. 
This  is  an  appeal  from  the  circuit  court  of  the  United 
States  for  the  district  of  Maryland. 

On  the  30th  of  April,  1849,  a  contract  was  entered  into  between 
Amos  Kendall,  as  attorney  in  fact  for  Samuel  F.  B.  Morse  and 
Alfred  Vail  of  the  first  part,  and  the  Western  Telegraph  Company 
of  the  second  part. 

In  the  agreement,  it  was  stated  that  the  United  States  had  here- 
tofore granted  to  Samuel  F.  B.  Morse  letters  patent  for 
[*458]  the  *  magnetic  telegraph,  known  as  Morse's  telegraph; 
and  that  the  said  Morse  subsequently  assigned  a  portion 
of  his  interest  in  the  said  letters  patent  to  Alfred  and  Leonard  V. 
Gale;  and  the  said  Morse,  Gale,  and  Vail,  subsequently,  by  letters 
of  attorney,  recorded  among  the  transfers  of  patent  rights,  consti- 
tuted Amos  Kendall  their  true  and  lawful  attorney,  for  them  and 
in  their  behalf,  &c.  And  whereas  the  said  Western  Telegraph 
Company  are  desirous  to  obtain,  in  due  form,  the  privileges  of  said 
letters  patent  for  lines  of  telegraph  belonging  to  them  between 
Baltimore  and  Wheeling,  with  a  branch  therefrom  to  Washington 
city,  and  a  branch  from  Brownsville  to  the  city  of  Pittsburg: 

Now,  the  said  Amos  Kendall,  in  consideration  of  thirty-six 
thousand  dollars  paid  to  him  in  the  stock  certificates  of  the  Western 
Telegraph  Company,  hath,  as  far  as  he  possesses  legal  authority, 
by  virtue  of  the  power  of  attorney  aforesaid,  or  otherwise,  granted, 
assigned,  and  conveyed,  to  the  Western  Telegraph  Company,  the 
full  and  exclusive  right  to  use  the  invention  of  the  said  Morse, 
secured  by  letters  patent  on  the  said  lines  from  Baltimore  to 
Wheeling,  with  branches  to  Washington  and  Pittsburg,  respect- 
ively, for  the  remainder  of  the  time  yet  to  come  in  the  said  letters 
patent,  with  the  benefit  of  any  extensions  and  renewals  thereof,  it 
being  understood  that  the  right  granted  is  to  be  for  one  wire  only, 
unless  with  the  consent  of  the  patentee. 

And  Francis  0.  J.  Smith  conveyed  his  right  to  the  Western 
Telegraph  Company's  existing  lines  from  Baltimore,  in  the  State 
of  Maryland,  to  Wheeling,  in  the  State  of  Virginia,  and  in  branches 
to  Washington  and  Pittsburg  cities,  in  full  right,  on  the  27th  of 
March,  1857. 

These  conveyances  vested  in  the  Western  Telegraph  Company  all 
the  right  which  the  patentee  had,  on  the  conditions  stated,  to  use 
and  enjoy  the  lines  designated  for  the  transmission  of  telegraphic 
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messages,  in  as  full  and  ample  a  manner  as  the  patentee  could  him- 
self have  enjoyed,  had  no  assignment  of  his  right  been  made. 

But  it  is  alleged  that  another  assignment  of  Morse's  patent  was 
made  to  a  company  from  Pittsburg  to  Philadelphia,  and 
*  to  another  company  from  Harrisburg  to  Baltimore,  and  [  *  459  ] 
that,  by  conspiring  with  those  companies,  the  Magnetic 
Company  has  taken  messages  at  Philadelphia,  sent  from  Pittsburg 
and  Wheeling,  directed  to  Baltimore  and  Washington,  and  other 
similar  messages  from  the  Harrisburg  line  directed  to  Washington ; 
and  also  messages  from  Washington  and  Baltimore,  by  Philadelphia 
and  Harrisburg,  to  Wheeling  and  Pittsburg,  and  through  those 
points  to  points  further  west;  and  that  this  was  done  by  uniting 
the  lines  or  working  them  together,  under  a  contract,  in  order  that 
they  might  get,  in  conjunction  with  the  other  companies,  the  whole 
of  the  business  between  those  points. 

The  complainants  do  not  seem  to  be  well  advised  as  to  what 
means  of  combination,  conspiracy,  or  contract,  the  injury  com- 
plained of  has  been  done;  but  they  charge  that,  by  the  means 
alleged,  their  lines  have  in  a  degree  been  destroyed.  They  are 
only  able  to  say  that  the  business  on  their  lines  has  been  diverted 
by  the  Magnetic  lines.  And  the  equitable  powers  of  the  court  are 
invoked  against  the  injuries  complained  of. 

The  bill  does  not  allege  any  direct  infringement  of  the  patent 
owned  by  the  Western  Telegraph  Company  by  the  Magnetic  Com- 
pany. Those  are  free  to  transmit  any  messages  that  may  be  for- 
warded on  them.  But  the  complaint  seems  to  be,  that  at  the 
points  where  the  operations  of  the  Western  Telegraph  cease, 
whether  it  be  east,  north,  or  west,  the  messages  are  not  forwarded 
by  the  Western  Telegraph,  but  they  are,  by  the  means  used,  di- 
verted from  those  lines,  and  sent  by  circuitous  routes,  or  at  least 
by  lines  of  increased  length. 

It  must  be  expected  that  great  competition  will  exist  in  the 
transmission  of  intelligence,  where  telegraphic  lines  have  been  es- 
tablished throughout  the  country.  But  it  would  be  difficult  to 
find  a  remedy  for  these  evils,  whether  real  or  supposed,  which  are 
not  founded  on  contract.  It  was  in  the  power  of  the  Western  Tele- 
graph Company  to  form  connections  with  other  lines,  so  as  to  secure 
uninterrupted  communications.  But  if  these  precautions  have  not 
been  observed,  and  a  supposed  convenience  or  dispatch  has  been 
deemed  a  sufficient  security  for  the  co-operation  of  the 
lines  connected  with  the  Western  Telegraph  *  Company,  [  *  460  ] 
and  no  contract,  express  or  implied,  is  shown,  the  com- 
plainant is  without  remedy. 
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Men,  unless  legally  bound  to  certain  duties,  may,  from  whim  or 
caprice,  indulge  their  supposed  interests  or  resentments  without 
responsibility.  Unless  certain  rates  of  transmitting  intelligence 
have  been  established,  a  reduction  of  such  rates,  whether  done 
secretly  or  publicly,  will  aflfect  the  profits  on  other  lines. 

Nothing  set  up  in  the  bill,  in  the  form  of  a  contract,  entitles  the 
complainant  to  relief.  A  choice  of  lines  may  well  be  exercised,  if 
there  be  no  violation  of  the  patent,  although  the  circuitous  line 
passes  over  a  greater  distance,  as  this  can  be  no  ground  of  com- 
plaint. It  violates  no  contract,  and  almost  necessarily  grows  out 
of  the  competition  in  this  branch  of  business. 

From  the  facts  stated  in  the  bill,  there  seems  to  be  no  ground 
for  relief.     Judgment  affirmed. 


Western  Telegraph  Company,  Appellants,  v.  Penniman  and  Kino. 

21  H.  460. 

There  is  no  difference  between  this  case  and  the  foregoing, 
except  in  the  names  of  the  parties. 

Mr.  Justice  McLean  delivered  the  opinion  of  the  court. 

This  case  is  before  us  by  an  appeal  from  the  circuit  court  of  the 
United  States  for  the  district  of  Maryland. 

The  Western  Telegraph  Company,  a  corporation  incorporated 
by  the  States  of  Maryland,  Virginia,  and  Pennsylvania,  have  filed 
their  bill  against  George  C.  Penniman  and  John  King,  citizens  of 
Maryland,  and  charges  them  with  the  violation  of  the  pat- 
[*  461  ]  ented  rights  of  the  Western  Telegraph  Company,  *  under 
a  contract  made  with  Morse,  Vail,  and  Smith,  dated  the 
8th  of  March,  1840.  The  above-named  persons  are  alleged  to  be 
the  sole  proprietors  of  the  right  to  construct  and  use  Morse's  elec- 
tro-magnetic telegraph,  by  him  invented  and  patented,  on  the  route 
between  Baltimore,  in  the  State  of  Maryland,  and  New  York  and 
Harrisbug,  in  the  State  of  Pennsylvania,  for  and  in  consideration 
of  thirty  dollars  per  mile,  by  the  route  on  which  the  telegraph  has 
been  or  may  be  constructed,  between  the  points  or  places  aforesaid. 
And  said  right,  through  their  agent,  Amos  Kendall,  was  conveyed 
unto  John  C.  Penniman  and  his  assigns,  to  construct  between  the 
points  or  places  aforesaid  the  said  telegraph,  with  one  or  more 
wires,  with  the  apparatus  for  working  the  same  and  the  improve- 
ments therein.    And  the  said  Morse  &  Co.  covenant  not  to  grant  to 
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any  other  person  or  persons  the  right  to  construct  any  other  line  of 
telegraph  under  the  patent  aforesaid,  within  the  aforesaid  limits, 
eitljer  in  a  direct  or  indirect  line. 

The  contract  between  Kendall,  as  attorney  of  Morse  and  Vail, 
with  the  Western  Telegraph  Company,  granted  to  it  in  due  form 
the  privileges  of  said  letters  patent  for  lines  of  telegraph  belonging 
to  it,  between  Baltimore  and  Wheeling,  with  a  branch  therefrom 
to  Washington  city,  and  a  branch  from  Brownsville  to  the  city  of 
Pittsburg,  &c.  ;  and  the  right  of  Francis  0.  J.  Smith,  which  was 
also  conveyed,  was  limited  to  the  Western  Telegraph  Company's 
existing  lines  from  Baltimore,  in  the  State  of  Maryland,  to  Wheel- 
ing, in  the  State  of  Virginia,  and  in  branches  to  Washington  and 
Pittsburg  cities  ;  the  right  herein  conveyed  and  so  limited  by  said 
territoral  termini  being  one-fourth  part  of  said  invention  and  let- 
ters patent,  &c. 

The  complainants  pray  for  an  injunction,  and  that  an  account 
may  be  taken,  for  a  breach  of  its  patent  privileges. 

The  defendants  procured  an  assignment  of  Morse's  patented 
electro-telegraph  between  the  cities  of  Baltimore  and  Harrisburg, 
and  afterwards  a  like  assignment  from  him  between  Baltimore  and 
Wheeling,  with  the  right  of  a  branch  to  Pittsburg  and  Washing- 
ton ;  and  it  is  alleged  that  complainants  claim  the  right 
to  telegraphic  business  on  the  Morse  plan  between  *  those  [*462] 
points ;  not  only  all  that  commence  and  end  at  these  sev- 
eral points,  but  all  that,  starting  at  remote  points,  has  to  reach 
either  of  those  points  by  coming  through  either  of  the  others. 

There  can  be  no  doubt  that  the  right  of  transmitting  on  the  lines 
conveyed  to  the  Western  Telegraph  Company  are  as  full  and  am- 
ple as  would  have  been  the  rights  of  the  patentee,  had  he  never 
assigned  them. 

The  assignment  of  Morse's  to  a  company  from  Pittsburg  to  Phil- 
adelphia, and  from  Washington  to  Baltimore,  Philadelphia,  and 
New  York,  it  is  alleged,  has  enabled  the  defendants  to  take  mes- 
sages at  Harrisburg  from  Wheeling,  directed  to  Baltimore  and 
Washington,  and  other  southern  points ;  and  has  also,  in  like  man- 
ner, taken  messages  from  the  Magnetic  Company  between  Wash- 
ington and  New  York  at  Baltimore,  and  transit  them  to  Pittsburg, 
and  to  points  west,  through  Pittsburg.  And  this  was  done,  it  is 
said,  in  conjunction  with  the  said  companies,  in  order  to  get  the 
business  which,  but  for  said  combination,  would  and  ought  to  have 
come  by  the  complainant's  line. 

The  charges  against  Penniman  and  King  are,  substantially,  the 
same  combinations  as  charged  against  the  agents  of  the  Magnetic 
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Company ;  and  we  can  only  say,  as  was  said  in  the  other  case,  the 
assignees  may  claim  a  protection  in  all  the  rights  assigned  to  them ; 
and  if,  in  any  respect,  their  patent  has  been  infringed,  a  remedy  is 
open  to  them.  But  it  does  not  appear  that  the  defendants  were 
limited  as  to  the  use  of  the  lines  owned  by  the  Western  Tele- 
graph Company,  although  the  points  on  their  lines  were  shortest. 
Each  person,  in  using  a  telegraph  line,  is  free  to  select  his  own 
conveyance.  There  are  several  things  which  recommend  tele- 
graphic lines.  The  machinery  should  be  kept  in  proper  order ; 
strict  attention  should  be  given  to  the  transmission  of  messages, 
and  competent  persons  engaged  in  the  oflSce.  Where  there  is  much 
competition,  great  energy  is  required ;  and  if  this  be  wanting, 
success  may  not  be  expected. 

The  principal  ground  of  complaint  in  the  bill  is,  that  the  busi- 
ness of  the  Western  Telegraph  Company  has  been  diverted 
[  *  463  ]  *  from  it,  and  thrown  upon  other  lines,  greatly  to  its  in- 
jury, and  it  would  seem  that  circuitous  routes  have  been 
selected,  rather  than  the  more  direct  ones.  If  this  bo  so,  does  it 
afford  a  ground  for  relief?  There  is  no  obligation  on  a  person 
sending  a  telegraphic  message  to  select  the  shortest  or  the  longest 
line.  He.  may  consult  his  own  interest  or  choice  in  such  a  matter, 
and  he  incurs  no  responsibility  to  any  one,  unless  he  has  entered 
into  a  contract  to  forward  all  such  messages  on  a  particular  line. 
No  such  allegation  is  contained  in  the  bill,  and  there  is  no  charge 
that  the  Western  Telegraph  Company  has  been  molested  in  the 
exercise  of  its  patented  rights,  except  by  the  transfer  of  its  business 
to  other  lines  ;  and  it  is  not  alleged  that  these  lines  are  prohibited 
from  carrying  messages  by  reason  of  their  contiguity  to  the  plain- 
tiffs' lines. 

Judgment  affirmed. 


James  C.  Converse,  Administrator,  &c.,  Plaintiff  in  Error,  v.  The 

United  States. 

21  H.  463. 

COICPEHSATIOK  FOB  EZTBA.  SERVICES  TO  CoLLECTOBS  OF  THE  CUSTOMS 

On   ezaminatioQ  of  all  the  statutes  concerning  compensation  for  extra  services  from 

the  act  of  May  7. 1822,  to  those  of  1851, 1852,  and  1853,  in  the  appropriation  bills  of 

those  years,  the  court  comes  to  the  following  conclusions : 
1.  No  allowance  can  be  made  by  a  head  of  a  department  to  any  officer  beyond  his  fixed 

compensation,  except  for  duties  required  to  be  performed  by  law,  and  for  which  the 

law  has  fixed  a  certain  compensation. 
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2.  That  the  services  for  which  this  compensation  is  allowed  must  bo  such  as  have  no 
connection  with  the  duties  of  tho  office  he  holds. 

3.  The  law  authorized  the  secretary  of  the  treasury  to  employ  an  agent  to  make  con- 
tracts, purchase  supplies,  and  disburse  the  money  to  be  use^l  on  the  ligiit-house  service, 
and  it  6xed  the  compensation  at  two  and  a  half  per  cent,  upon  the  amount  of  the 
disbursements. 

4.  Though  the  secretary  might  have  imposed  upon  the  collector  of  the  port  of  Boston 
these  duties,  s^  far  as  they  related  to  the  light-houses  within  his  district,  without  extra 
compensation,  he  bad  no  right  to  do  so  as  regards  all  the  liRht  houses  in  the  United 
States.  This  duty  was  not  one  connected  with  or  growing  out  of  his  office  of  col- 
lector of  the  port  of  Boston. 

5.  Hence,  for  such  a  service  the  collector  is  entitled,  as  any  other  agent  would  be,  to  the 
commission  which  the  law  allows  for  it;  and  the  acts  aforesaid,  rightly  construed, do 
not  forbid  it. 

Writ  of  error  to  the  circuit  court  for  Massachusetts. 

JJfr.  Rtissdl  and  Mr.  Cushingy  for  plaintiff  in  error. 

Mr.  Stanton  and  Mr.  Black,  attorney  general,  for  United  States. 

*  Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  [  *  464  ] 
court. 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United  States 
for  the  district  of  Massachusetts. 

The  pleadings  and  facts  in  the  case,  and  the  points  in  controversy, 
are  briefly  yet  clearly  stated  in  the  exception  and  opinion  of  the 
court,  as  set  forth  in  the  transcript,  in  the  following  words: 

''Be  it  rememhered,  that  at  a  terra  of  the  circuit  court  of  the 
United  States,  holden  at  Boston,  within  and  for  the  district  of 
Massachusetts,  on  the  15th  day  of  May,  1857,  by  the  Honorable  Ben- 
jamin R.  Curtis,  circuit  judge,  and  the  Honorable  Pcleg  Sprague, 
district  juds;e,  carae  the  United  States  of  America,  and  by 
an  action  of  assumpsit  declared  against  James  C.  *Con-  [*465] 
verse,  of  Boston,  in  said  district,  as  he  is  administrator  of 
the  goods  and  estate  of  Philip  Greely,  jun.,  late  of  said  Boston,  de- 
ceased, and  late  collector  of  customs  at  said  Boston,  in  said  district, 
as  by  the  writ  and  declaration  of  record  will  appear;  to  which  the 
defendant  pleaded  the  general  issue,  and  filed  certain  claims  in  set- 
off, as  by  said  set-off  of  record  will  appear ;  and  the  plaintiffs  joined 
in  said  issue,  and  thereupon  said  cause  came  on  for  trial  before  the 
said  circuit  court,  at  said  May  term,  before  a  jury  impaneled  for 
that  j)urpose,  and  the  said  defendant  then  and  there  claimed  to  be 
allowed,  among  other  things  in  set-off  against  the  plaintiffs*  claim, 
the  sum  of  seventeen  thousand  six  hundred  and  eighty-four  dollars 
and  ninety-two  cents,  ($17,684.92,)  as  commissions  due  him  from 
the  plaintiffs  upon  certain  contracts,  purchases,  and  disbursements. 
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made  by  him  for  oil  and  other  articles  for  the  light-house  service  of 
the  United  States,  under  direction  of  the  secretary  of  the  treasury. 

**At  the  trial  it  appeared  by  the  transcript  from  the  treasury 
department  of  the  plaintiffs,  introduced  by  them  in  evidence,  that 
said  claims  had  been  duly  and  properly  presented  by  the  defend- 
ant's intestate,  Mr.  Greely,  at  the  treasury  department,  for  credit 
and  allowance,  and  had  there  been  disallowed,  and  no  objection 
was  made  by  the  plaintiffs  to  the  defendant's  right  to  recover  of  the 
plaintiffs  upon  this  ground. 

*'  It  also  appeard  that  the  defendant's  intestate,  as  collector,  had, 
during  each  year  he  was  collector,  received  the  compensation  of  six 
thousand  dollars,  and  also  the  sum  of  four  hundred  dollars  allowed 
by  law. 

^'No  question  was  made  as  to  the  amount  of  commissions 
claimed.  The  plaintiffs,  in  their  transcripts,  admit  that  the  sum 
of  $17,684,92  is  two  and  a  half  per  cent,  commission  upon  the 
defendant's  disbursements  for  light-house  purposes  during  his  term 
of  office,  and  no  objection  was  made  that  that  is  not  the  proper 
commission,  if  the  defendant  is  entitled  to  any. 

**It  was  further  admitt^  that  the  defendant  was,  from  May  Ist, 
1849,  to  April  Ist,  1853,  superintendent  of  lights  and  disbursing 
agent  for  the  district  of  Boston. 

**The  duties  of  this  office,  it  was  offered  to  prove,  were 
[  *466]  the  *  charge  and  superintendence  of  all  light-houses  be- 
tween Eastham  and  Plum  Island,  Newburyport,  including 
the  making  of  all  necessary  disbursements  for  the  payment  of  the 
keepers'  salaries,  wages  of  men,  repairs,  and  the  necessary  supplies, 
in  the  same  manner  as  other  superintendents  and  disbursing  agents 
in  their  respective  districts. 

**The  defendant  then  offered  to  prove  the  following  facts  in  re- 
gard to  these  disbursements  upon  which  the  aforesaid  commission 
was  claimed. 

**  The  secretary  of  the  treasury,  or  the  proper  officer  under  him, 
during  the  whole  terra  of  the  defendant's  office,  was  accustomed 
from  time  to  time  to  send  specific  orders  to  him  to  advertise  for 
proposals^  make  contracts  for  and  purchase  all  the  oil,  lamps,  wicks, 
and  supplies  of  every  kind,  required  for  the  whole  light-house  ser- 
vice of  the  United  States,  as  well  that  of  the  sea  coasts  as  the  lakes 
and  rivers. 

*' Agreeably  to  such  orders  or  requests,  the  defendant  did,  from 
time  to  time,  make  all  these  contracts  and  purchases,  draw  the 
necessary  contracts,  and  all  payments  and  disbursements  thereunder 
and  therefor  I  take  charge  of  the  property  when  purchased,  and 
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distribute  the  same  in  such  quantities  and  to  such  points,  all  over 
the  United  States,  as  were  required  or  directed  by  the  treasury 
department.  These  services  involved  much  time,  labor,  and  respon- 
sibility, on  the  part  of  the  defendant,  and  were  performed  at  the 
request  and  upon  the  order  of  the  treasury  department.  The  de- 
fendant paid  out  no  moneys  which  have  not  been  allowed. 

**  And  it  was  upon  all  disbursements  thus  made  that  he  claimed 
the  aforesaid  two  and  a  half  per  cent,  commissions,  amounting  to 
$17,684.92. 

'*The  plaintiffs  objected  to  this  evidence,  because  they  said, 
admitting  all  that  was  thus  proposed  to  be  proved,  it  gave  the 
defendant  no  claim  whatever  to  the  commissions  claimed. 

''The  court  thereupon,  after  consideration,  ruled  and  decided 
that,  admitting  all  that  the  defendant  thus  offered  to  prove  to  be 
true  and  as  alleged,  yet  the  defendant  had  no  rightful  claim  against 
the  plaintiffs  to  the  said  commissions,  or  any  part  thereof,  and 
could  not  recover  the  same  in  set-off,  but  that  the  de- 
fendant, *  being  the  collector  of  customs,  and,  as  such,  [*467] 
having  received  the  aforesaid  compensation  of  $6^000  and 
of  $400  each  year,  could  not  recover  any  sura  whatever  for  the 
commissions  claimed  as  aforesaid;  and  the  court  thereupon  refused 
to  admit  the  evidence  offered,  and  instructed  the  jury  in  accordance 
with  said  ruling,  and  for  the  reasons  therein  stated,  that  the 
defendant  could  not  recover  for  said  commission. 

**To  which  ruling,  decision,  and  instruction,  the  defendant  then 
and  there  excepted.*' 

The  question  to  be  decided  on  this  exception  is  undoubtedly  one 
of  some  difficulty.  But  the  difficulty  arises  not  so  much  from  am- 
biguity of  language  in  any  one  of  the  acts  of  congress,  as  from  the 
great  number  of  acts  passed  from  time  to  time  on  this  subject, 
which  have  been  referred  to  in  the  argument.  They,  for  the  most 
part,  differ  in  language  in  some  degree  from  one  another,  and  are 
generally  introduced  in  some  clause  or  proviso  of  the  usual  annual 
appropriation  law,  or  an  appropriation  to  provide  for  previous 
expenditures,  and  yet  all  bear,  with  more  or  less  force,  on  the 
question  before  us. 

The  acts  referred  to  are:  1822,  3  Stat.  696  ;  1839,  3  Stat.  439  ; 
1841,  5  Stat.  432  ;  1842,  5  Stat.  510  ;  1845,  5  Stat.  736  ;  1848,  9 
Stat.  297 ;  1849,  9  Stat.  365,  367  ;  1850,  9  Stat.  504,  542,  543 ; 
1851,  9  Stat.  629  ;  1852,  10  Stat.  97,  100  ;  1852,  10  Stat.  119,  120. 

It  is  obvious,  therefore,  that  in  order  to  carry  into  execution  the 
intention  of  the  legislative  department  of  the  government,  these 
various  laws  on  the  same  subject-matter  must  be  taken  together 
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and  construed  in  connection  with  each  other.  And  we  should 
defeat  instead  of  carrying  into  execution  the  will  of  the  law- 
making power,  if  we  selected  one  or  two  of  these  acts,  and  founded 
our  judgment  upon  the  language  they  contained,  without  compar- 
ing and  considering  them  in  association  with  other  laws  pa.ssed 
upon  the  same  suhject. 

It  would  extend  this  opinion  to  an  unreasonable  length,  to  quote 
at  large  the  language  of  the  various  acts  and  provisos  above  men- 
tioned ;  nor  indeed  do  we  deem  it  necessary,  because  the  object  and 
policy  of  this  whole  legislation,  when  taken  together,  will 
[  *  468  ]  be  made  evident  by  looking  to  the  state  *  of  the  law  before 
and  at  the  time  the  different  laws  were  passed,  and  the  de- 
fects which  then  existed,  and  which  they  were  intended  to  remedy. 
A  particular  reference  to  a  few  of  them,  in  chronological  order,  will 
be  sufficient  for  this  purpose,  and  we  shall  refer  to  those  which  have 
been  mainly  relied  on  by  the  circuit  court,  or  by  the  counsel  for  the 
United  States,  in  order  to  support  the  judgment  of  the  court  below. 

The  first  law  upon  this  subject  is  the  act  of  May  7,  1822,  section 
18,  whicli  provides  that  *'no  collector,  surveyor,  or  naval  officer, 
shall  ever  receive  more  than  $400  annually,  exclusive  of  his  com- 
pensation as  collector,  surveyor,  or  naval  officer,  and  the  fines  and 
forfeitures  allowed  by  law  for  any  service  he  may  render  in  any 
other  office  or  capacity." 

At  the  time  this  law  passed,  the  collectors,  surveyors,  and  naval 
officers,  were,  in  certain  contingencies  mentioned  in  the  act  of 
Marcli  2,  1799,  required  to  do  the  duties  of  the  offices  of  each 
other;  and,  without  any  special  law  upon  the  subject,  it  was  the 
settled  practice  and  usage  of  the  government  to  require  collectors 
to  sui>erintend  lights  and  light-houses  in  their  respective  districts, 
and  to  disburse  money  for  marine  hospitals  and  the  revenue-cutter 
service;  for  which,  by  the  practice  and  regulations  of  the  treasury 
department,  they  were  allowed  certain  commissions.  But  there 
was  no  act  of  congress  imposing  these  duties  on  the  collector,  or 
fixing  his  commissions  for  these  services  and  disbursements.  They 
were  charged  as  extra  services — that  is,  as  not  belonging  to  the 
office  of  collector,  and  the  amount  of  his  compensation  depended 
altogether  upon  the  discretion  of  the  secretary  of  the  treasury  for 
the  time  being.  These  extra  allowances  in  some  instances  amount- 
ed to  very  large  sums ;  and  it  appears  that  the  attention  of  con- 
gress was  at  length  attracted  to  this  subject,  and  it  was  deemed 
right,  and  more  consistent  with  the  nature  and  character  of  our 
institutions,  to  fix  by  law  the  compensation  for  these  services,  and 
not  leave  it  in  every  case  to  depend  upon  the  discretion  of  the  sec- 
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retary,  and  the  act  of  1822  was  accordingly  passed  for  that  purpose, 
and  for  that  purpose  only.  The  language  is  clear,  precise,  and 
appropriate,  and  no  multiplication  of  words  could  more 
plainly  indicate  its  *object.  The  words  *'any  other  office  "  [  *  469  ] 
were  evidently  used  with  reference  to  the  contingencies  in 
-which  one  of  these  officers  might  be  required  to  perform  the  duties 
imposed  by  law  on  one  of  the  others.  And  the  words  **or  other 
capacity"  were  equally  essential,  in  order  to  embrace  the  extra 
allowances  made  for  the  agency  of  which  we  have  spoken,  as  they 
were  not  the  duties  of  an  office  created  by  law,  but  a  mere  agency 
of  one  of  the  departments  of  the  government.  The  law  does  not 
forbid  compensation  for  extra  services  which  have  no  affinity  or 
connection  with  the  duties  of  the  office  he  holds.  On  the  contrary, 
it  recognizes  his  right,  and  gives  the  collector  or  other  of  these 
revenue  officers  an  additional  sum,  over  and  above  their  salaries  as 
officers,  for  extra  services  rendered  as  agents,  which  had  no  legal 
connection  with  their  respective  offices. 

The  duties  for  which  this  certain  compensation  was  fixed  were 
well  known  in  the  usages  and  practice  of  the  government,  and  con- 
gress could  therefore  act  advisedly  and  with  knowledge,  and  judge 
what  amount  of  money  would  be  a  fair  compensation.  But  it  will 
hardly  be  supposed  that  congress,  by  this  law,  intended  to  fix  this 
amount  for  every  unforeseen  and  possible  service,  or  the  duties  of 
every  possible  office  which  one  of  these  revenue  officers  should  be 
directed  or  requested  by  tVie  secretary  in  some  emergency  to  fill ; 
for,  as  congress  could  not  foresee  what  might  be  the  character  and 
importance  of  such  a  duty,  there  was  no  basis  on  which  a  judgment 
of  its  value  could  be  formed.  Nor  can  it  be  supposed  that  they  in- 
tended to  regulate  in  advance  its  conpensation  or  value  without 
some  data  to  act  upon. 

Besides,  no  other  salaried  officer  is  mentioned  in  this  law  but 
collectors,  surveyors,  and  naval  officers ;  and  it  would  hardly  bo 
just  to  the  legislative  body  to  impute  to  it  the  design  of  dealing 
more  harshly  with  these  revenue  officers  than  any  other  officers  of 
the  government  who  have  certain  salaries,  or  to  suppose  they  would 
deny  to  them  compensation  in  cases  where  every  other  salaried  offi- 
cer was  allowed  to  claim  and  receive  it. 

We  have  dwelt  more  particulary  on  this  act  of  congress, 
*  because  the  principles  and  policy  on  which  it  was  passed  [  *  470  ] 
form  the  basis  of  all  the  subsequent  legislation  on  this 
Bubject,  and  will  be  found,  with  some  modification,  in  every  law. 
The  gre^t  object  has  been  to  establish,  by  faw,  the  compensation 
for  public  services,  whether  in  offices  or  agencies,  where  the  nature 
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and  character  of  the  duties  to  be  performed  were  sufficiently  known 
and  definite  to  enable  congress  to  form  an  estimate  of  its  value,  and 
not  leave  it  to  the  discretion  of  the  head  of  an  executive  department. 

After  this  act  of  1822,  there  is  no  act  of  congress  bearing  upon 
the  question  until  1839.  In  the  meantime,  about  the  year  1833, 
and  subsequently  to  that  time,  several  cases  came  before  the  su- 
preme court,  in  which  officers  who  were  not  named  in  the  act  of 
1822,  but  who  received  a  fixed  salary  as  a  clerk  in  a  department, 
or  a  fixed  compensation  as  an  officer  in  the  army,  or  in  some  other 
office,  claimed  the  right  to  set  off  against  the  United  States  com- 
pensation for  extra  services  undertaken  by  the  direction  of  the 
secretary,  and  for  which  there  was  no  fixed  compensation  by  law. 
And  in  these  cases  this  court  held  that  such  compensation  might 
be  claimed  and  set  ofi^  under  the  act  of  congress  allowing  set-offs 
against  the  United  States  ;  and  that,  where  the  extra  service  had 
been  required  by  the  head  of  the  proper  department,  the  officer 
was  entitled  to  a  reasonable  compensation,  to  be  allowed  by  the 
jury  upon  the  evidence,  even  if  there  was  no  law  expressly  requir- 
ing the  service  or  fixing  compensation  for  it ;  and  that  it  might  be 
ascertained  and  allowed  by  the  jury  in  proper  cases,  under  the  di- 
rection of  the  court,  even  if  the  head  of  the  department  had  fixed 
no  compensation,  and  refused  to  allow  the  claim. 

Under  these  decisions,  claims  of  this  description  were  frequently 
made,  and  the  United  States  involved  in  inconvenient  controversies 
in  court.  These  controversies  again  attracted  the  attention  of  con- 
gress to  the  subject  of  compensation  for  extra  services;  and  in 
1839  they  passed  an  act,  embracing  all  persons  holding  office  with 
a  fixed  salary,  precisely  similar  in  its  principles  with  the  act  in  re- 
lation to  custom-house  officers — that  is  to  say,  they  took 
[  *  471  ]  away  from  the  heads  of  departments,  *  and  from  courts 
and  juries,  the  right  to  fix  the  compensation  in  any  case 
where  it  was  not  fixed  by  law ;  and  if  there  was  no  law  ascertain- 
ing the  compensation  or  allowance  for  the  particular  service,  the 
party  was  entitled  to  none.  It  carries  out  the  principle  and  policy 
of  the  act  of  1822,  and  provides  that  there  shall  be  no  compensation 
in  addition  to  the  salary,  '*  unless  said  extra  allowance  or  compen- 
sation be  authorized  by  law." 

Nor  does  the  act  of  August  23,  1842,  (5  Stat.  510,)  go  further 
than  the  act  of  1839,  except  only  in  declaring  that,  in  order  to 
entitle  the. party  to  demand  compensation,  it  must  not  only  be  fixed 
by  law,  but  that  the  law  appropriating  it  shall  expHcity  set  forth 
that  it  is  for  such  additional  pay,  extra  allowance,  or  compensation. 
Now,  these  words,  added  to  the  provisions  in  the  act  of  1839,  only 
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show  that  the  legislature  contemplated  duties  imposed  by  superior 
authority  upon  the  officer  as  a  part  of  his  duty,  and  which  the 
superior  authority  had  in  the  emergency  a  right  to  impose,  and  the 
officer  was  bound  to  obey,  although  they  were  extra  and  additional 
to  what  had  previously  been  required.  But  they  can  by  no  fair 
interpretation  be  held  to  embrace  an  employment  which  has  no 
affinity  or  connection,  either  in  its  character  or  by  law  or  usage, 
with  the  line  of  its  official  duty,  and  where  the  service  to  be  per- 
formed is  of  a  di£ferent  character  and  for  a  different  place,  and  the 
amount  of  compensation  regulated  by  law. 

This  provision  is  introduced  in  the  annual  appropriation  law  for 
the  support  of  the  army  and  Military  Academy.  And  although 
the  words  are  general,  and  undoubtedly  include  officers  in  every 
branch  of  the  public  service,  yet,  from  the  general  characler  and 
objects  of  this  law,  it  is  manifest  that  the  attention  of  congress 
must  have  been  mainly  directed  to  officers  in  the  military  service, 
who,  from  the  position  in  which  unforeseen  events  often  place  them, 
are  called  upon  and  required  to  perform  duties  not  specified  by  law 
or  regulation,  but  which  grow  out  of,  and  are  associated  with, 
military  service. 

We  pass  on  to  the  acts  of  1848  and  1849,  which  are  the  more 
important  because  they  were  passed  about  the  time  this  collector 
came  into  office,  and  apply  particularly  to  the  revenue 
♦officers  of  which  we  are  speaking.  The  clauses  which  [*4ir2] 
bear  upon  this  question  in  each  of  these  laws  is  inserted 
in  the  annual  civil  and  diplomatic  appropriation  law,  by  way  of 
proviso  to  the  clause  making  appropriations  to  the  maintenance  of 
the  light-house  service.  The  act  of  1848  appropriates  $11,640.35, 
being  a  commission  of  two  and  a  half  per  cent,  on  the  whole  amount 
appropriated  for  that  service,  with  a  proviso  that  no  part  of  the 
sum  thereby  appropriated  should  be  paid  to  any  person  who  re- 
ceived a  salary  as  an  officer  of  the  customs ;  and  that  from  and 
after  the  1st  day  of  July,  1849,  the  disbursements  should  be  made 
by  the  collector  of  the  customs,  without  compensation.  And  if 
this  law  still  remained  in  force,  it  is  very  clear  that  the  agency  of 
whidi  we  are  speaking  would  not  have  been  authorized  by  law,  and 
the  set-off  claimed  by  the  plaintiff  in  error  could  not  be  allowed. 

But  this  proviso  in  the  act  of  1848  is  recited  at  large  in  the 
appropriation  of  1849,  and  repealed  without  any  saving  or  qualifi- 
cation; and  this  repealing  clause  is  inunediately  preceded  by  an 
appropriation  for  superintendents'  commissions  of  $11,673.25,  be- 
ing two  and  a  half  per  cent,  on  the  whole  amount  appropriated  for 
light-house  purposes.    There  is  no  restriction  in  these  commissions 
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in  relation  to  revenue  officers.  The  commissions  are  to  be  paid  on 
the  whole  amount,  without  any  reference  to  the  person  or  officer 
who  performs  the  service ;  consequently,  under  this  law  the  revenue 
officer  who  performed  this  duty  within  his  own  district  was  entitled 
to  two  and  a  half  per  cent,  commission  on  the  amount  disbursed ; 
and  previous  acts  of  congress  restricting  this  allowance  were  repug- 
nant to  this  law,  and  thereby  repealed.  The  repeal  of  the  act  of 
1848  could  not,  upon  any  sound  principle  of  law,  revive  any  previ- 
ous act  which  was  repugnant  to  the  provisions  contained  in  the 
repealing  act  of  1849.  And  this  act  allowed  the  commission  of  two 
and  a  half  per  cent,  in  all  cases,  and  appropriated  the  money  to 
pay  it,  leaving  to  the  secretary  of  the  treasury  to  select  as  agent 
each  collector  for  his  collection  district,  or  any  other  agent  that  he 
might -deem  more  suitable  for  the  trust. 

The  act  of  September  28th,  1850,  however,  restored  the  provi- 
sions contained  in  the  first  act  referred  to — that  is,  the 
[*4'73]  act  of  *  1822--and  provides  that  no  collector  shall  receive 
for  his  services  as  superintendent  of  light-houses  over  the 
sum  of  $400  per  annum.  But  this  act  was  followed  by  the  civil 
and  diplomatic  appropriation  law,  passed  at  the  same  session,  Sep- 
tember 30th,  1850,  only  two  days  after  the  law  above  mentioned, 
in  which  the  compensation  is  again  modified  in  amount^  and  col- 
lectors whose  salary  exceeds  twenty-five  hundred  dollars  can  receive 
no  compensation  as  superintendent  of  lights  or  disbursing  agent. 
Yet  this  law,  like  the  preceding  appropriation  laws,  appropriates 
a  sum  equal  to  two  and  a  half  per  cent,  commission  upon  the  whole 
amount  appropriated  for  light-house  service,  and  the  secretary 
might  therefore  employ  any  agent  he  pleased;  and  if  he  was  not 
the  collector,  he  would  be  entitled  to  full  commissions.  The  same 
provisions  are  contained  in  the  appropriation  acts  of  1851,  (9  Stat. 
608,)  1852,  (10  Stat.  86,)  and  1853,  (10  Stat.  200.) 

It  will  be  seen,  from  this  history  of  the  complicated  legislation 
on  this  subject,  that,  however  varying  the  provisions  may  be  in 
some  particulars,  they  are  yet  all  founded  on  the  principles  and 
policy  of  the  acts  of  1822  and  1839,  and  that  all  of  the  provisos 
respecting  the  commissions  to  a  revenue  officer  are  confined  to  his 
collection  district,  and  its  extra  customary  duties  therein  as  agent. 

The  just  and  fair  inference  from  these  acts  of  congress,  taken 
together,  is,  that  no  discretion  is  left  to  the  head  of  a  department 
to  allow  an  officer  who  has  a  fixed  compensation  any  credit  beyond 
his  salary,  unless  the  service  he  has  performed  is  required  by  exist- 
ing laws,  and  the  remuneration  for  them  fixed  by  law.  It  was 
undoubtedly  within  the  power  of  the  department  to  order  this 
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collector  and  every  other  collector  in  the  Union,  to  purchase  the 
articles  required  for  light-house  purposes  in  their  respective  dis- 
tricts, and  to  make  the  necessary  disbursements  therefor.  And 
for  such  services  he  would  be  entitled  to  no  compeusation  beyond 
his  salary  as  collector,  if  that  salary  exceeded  $2,500. 

But  the  secretary  was  not  bound  to  intrust  this  service  to  the 
several  collectors.  He  had  a  right,  if  ho  supposed  the  public 
interest  required  it,  to  have  the  whole  service  performed 
by  a  *  single  agent ;  for  while  the  law  authorizes  him  to  [  *  474  ] 
exact  this  service  from  the  several  collectors,  it  at  the 
same  time  evidently  authorizes  him  to  commit  tlie  whole  to  an 
agent  or  agents  other  than  the  collectors,  by  regulating  the  com- 
mission which  an  agent  shall  receive,  and  appropriating  money 
for  payment  of  commissions  of  two  and  a  half  per  cent,  upon  the 
whole  amount  authorized  to  be  expended  in  this  service.  And  as 
the  collectors  would  by  law  be  entitled  in  some  cases  to  nothing, 
and  in  others  to  the  small  sum  above  mentioned,  if  the  service  was 
performed  by  them  in  their  respective  districts,  it  is  very  clear, 
from  the  commissions  allowed,  and  the  appropriation  to  pay  them, 
that  he  was  at  liberty  to  employ  a  different  agency,  and  pay  the 
commissions  given  by  the  law  whenever  he  supposed  the  public 
would  be  better  served  by  this  arrangement. 

And  the  case  as  assumed  in  the  record  is  precisely  that  case. 
The  secretary  had  no  right,  under  the  laws  upon  this  subject,  to 
order  this  or  any  other  collector  to  perform  this  duty  for  all  the 
light-house  and  collection  districts.  The  law  has  divided  it  among 
them,  and  the  executive  department  had  no  right  to  impose  it  upon 
one.  But  he  had  a  right,  as  we  have  said,  to  employ  an  agent, 
instead  of  the  collector  or  collectors  of  the  several  districts;  and  if 
he  did  employ  one,  the  law  fixed  the  compensation,  and  appro- 
priated the  money  to  pay  it.  He  was  not  forbidden  to  employ  a 
revenue  officer  for  this  purpose;  and,  so  far  as  his  services  were 
performed  for  other  districts,  he  stood  in  the  same  relation  to  the 
government  as  any  other  agent.  The  law  forbidding  compensa- 
tion, or  reducing  it  to  a  small  amount,  did  not  apply  to  this  ser- 
vice. The  agency  was  entirely  foreign  to  his  official  duties,  and 
far  beyond  the  limits  of  the  district  to  which  the  law  confined  his 
official  duties  and  power.  And  as  the  department  appointed  him 
to  perform  a  duty  required  by  law,  for  which  the  compensation  was 
fixed  by  law,  and  the  money  appropriated  to  pay  it,  he  is  entitled 
to  the  compensation  given  by  law,  if  he  has  performed  the  duty; 
for  the  secretary  has  no  more  discretionary  power  to  withhold 
what  the  law  gives,  than  he  has  to  give  what  the  law_(Joes  not 
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[*475]  authorize.  The  *  agency  and  services  performed  in  this 
instance  had  no  more  connection  with  his  official  duties 
and  position  than  the  purchase  of  a  supply  of  shoes  for  the  troops 
in  Mexico,  in  the  late  war,  would  have  been,  in  the  absence  of  any 
other  person  authorized  to  make  such  a  purchase.  And  if  such  a 
duty  was  requested  or  required  of  him  by  the  head  of  the  proper 
department,  and  performed,  nobody  would  deny  his  right  to  com- 
pensation, if  the  law  authorized  and  required  the  service  to  be  done, 
and  fixed  the  compensation  for  it. 

Upon  the  case,  therefore,  as  the  plaintiff  in  error  offered  to  prove 
it,  we  think  the  court  erred  in  refusing  to  admit  the  testimony. 

Undoubtedly,  congress  have  the  power  to  prohibit  the  secretary 
from  demanding  or  receiving  of  a  public  officer  any  service  in  any 
other  office  or  capacity,  and  to  prohibit  the  same  person  from 
accepting  or  executing  the  duties  of  any  agency  for  the  govern- 
ment, of  any  description,  while  he  is  in  office,  and  to  deny  com- 
pensation altogether,  if  the  officer  chooses  to  perform  the  services; 
or  they  may  require  an  officer  holding  an  office  with  a  certain  salary, 
however  small,  to  perform  any  duty  directed  by  the  head  of  the 
department,  however  onerous  or  hazardous,  without  additional  com- 
pensation. But  the  legislative  department  of  the  government  have 
never  acted  upon  such  principles,  nor  is  there  any  law  which  looks 
to  such  a  policy,  or  to  such  unlimited  power  in  the  head  of  an 
executive  department  over  its  subordinate  officers. 

No  explanation  is  given  of  the  principle  upon  which  the  four 
hundred  dollars  additional  compensation  was  allowed.  If  the  ser- 
vices were  regarded  as  extra  and  additional,  and  within  the  pro- 
hibition of  the  law,  then  he  was  not  entitled  to  this  additional 
allowance,  because  his  salary  exceeded  twenty-five  hundred  dollars, 
and  nothing  more  than  the  salary  fixed  ought  to  have  been  allowed 
him.  But  if  they  were  not  within  the  prohibition,  but  for  services 
in  a  different  agency,  then  he  was  entitled,  not  merely  to  four  hun- 
Ired  dollars,  but  to  the  commissions  fixed  by  law.  This  sum  could 
not  have  been  allowed  for  supplies  in  his  own  district,  excluding 
those  for  other  districts,  because,  as  regards  his  own  dis- 
[  *  476  ]  trict,  there  is  an  express  prohibition  *  as  above  stated. 
We,  however,  express  no  opinion  upon  that  particular 
item ;  and  whether  it  is  a  proper  allowance  or  not,  must  be  de- 
termined by  the  circuit  court,  when  it  hears  the  evidence  at  the 
trial. 

For  the  reasons  above  stated,  the  judgment  of  the  circuit  court 
must  be  reversed. 
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Mr.  Justice  Gatron,  Mr.  Justice  Geibr,  and  Mr.  Justice  Camp- 
bell, dissented. 

Mr.  Justice  Campbell  dissenting. 

I  dissent  from  the  opinion  and  judgment  of  the  court  in  this 
case.  The  opinion  of  the  presiding  judge  of  the  circuit  court,  in 
my  judgment,  contains  an  exact  exposition  of  the  law  of  the  case. 
Justices  Catron  and  Grier  authorize  me  to  say  they  concur  in  this 
dissent,  and  we  adopt  that  opinion  as  our  opinion,  which  is  in  the 
following  words : 

This  is  an  action  for  money  had  and  received  to  the  use  of  the 
United  States,  by  Philip  Greely,  jun.,  the  defendant's  intestate, 
while  collector  of  the  customs  for  the  port  of  Boston  and  Charles- 
town. 

A  number  of  items  were  in  question  when  the  case  was  opened, 
but  in  the  progress  of  the  trial  all  were  disposed  of  to  the  satisfac- 
tion of  both  parties,  save  a  charge  made  by  the  intestate,  of  $17,- 
968-92,  as  commit^sions  on  disbursements  made  by  him  under  the 
orders  of  the  secretary  of  the  treasury,  in  the  purchase  of  oil  and 
other  materials  for  light-houses.  The  question  is,  whether  the  col- 
lector was  entitled,  by  law,  to  make  this  charge  against  the  United 
States  for  that  service.  Mr.  Greely  held  the  oflSce  of  collector  from 
May  1,  1849,  to  May  1,  1853. 

By  the  act  of  March  3,  1841,  sec.  5,  (5  Stat,  at  L.  432,)  it  was 
enacted,  that  *^  no  collector  shall,  on  any  pretense  whatever,  here- 
after receive,  hold,  or  retain  for  himself,  in  the  aggregate,  more 
than  six  thousand  dollars  per  year,  including  all  commissions  for 
duties,  and  all  fees  for  storage,  or  fees  or  emoluments,  or  any  other 
commissions,  or  salaries,  which  are  now  allowed  by  law." 

*  The  act  of  August  23, 1842,  sec.  2,  (5  Stat,  at  L.  510,)  [  *  47T  ] 
is  as  follows :  ^*  That  no  officer  in  any  branch  of  the  public 
service,  or  any  other  person,  whose  salary,  pay,  or  emoluments^  is 
or  are  fixed  by  law  or  regulations,  shall  receive  any  additional  pay, 
extra  allowance,  or  compensation,  in  any  form  whatever,  for  the  dis- 
bursement of  public  money,  or  for  any  other  service  or  duty  what- 
soever, unless  the  same  shall  bo  authorized  by  law,  and  the  appro- 
priation therefor  explicitly  set  forth,  that  it  is  for  such  additional 
pay,  extra  allowance,  or  compensation." 

It  being  admitted  that  Mr.  Greely  was  an  officer  whose  salary, 
pay,  or  emoluments,  was  or  were  fixed  by  the  law,  and  that  he  had 
received  its  full  amount  of  six  thousand  dollars,  independent  of  the 
charge  in  question,  it  is  incumbent  on  the  defendant  to  show,  not 
only  that  the  service  was  authorized  by  law,  but  also  that  the 


ioogle 


108         SUPREME  COURT  OP  THE  UNITED  STATES. 

Converse  v.  The  United  States. 

appropriation  for  that  service  explicitly  sets  forth  that  it  is  for  such 
additional  pay,  extra  allowance,  or  compensation.  It  is  not  enough 
to  find  an  act  of  congress  authorizing  a  service,  and  making  an 
appropriation  to  pay  for  it.  This  would  be  sufficient,  provided  the 
person  rendering  the  service  were  not  an  officer,  or  other  person, 
entitled  to  a  fixed  compensation.  If  he  be,  and  he  claims  an  extra 
compensation  for  an  extra  service,  he  must  produce  an  appropriation 
which  explicitly  sets  forth  that  it  is  made  for  such  additional  com- 
pensation ;  that  is,  he  must  show  not  only  that  congress  contem- 
plated and  provided  for  a  service,  and  payment  therefor,  but  that 
they  contemplated  and  explicitly  provided  that  if  it  should  be 
rendered  by  one  already  entitled  to  a  fixed  compensation,  he  should 
nevertheless  receive,  in  addition  thereto,  the  compensation  provided 
for  such  service.  And  the  addition  of  such  compensation  to  a  fixed 
compensation  is  not  to  be  inferred  from  any  equitable  considerations, 
but  must  be  found  explicitly  declared  in  the  law  itself. 

Such,  in  my  judgment,  is  the  fair  interpretation  of  the  language 
of  this  act;  and  the  history  of  the  legislation  of  congress  upon  this 
subject  of  the  extra  compensation  of  officers  makes  this  interpre- 
tation, if  possible,  still  more  plain  and  necessary. 

The  defendant  relies  on  the  following  clause  in  the  appropriation 
act  of  March  3,  1849,  (9  Stat,  at  L.  367:)  ''For  superin- 
[*478]  tendent's  *  commissions,  at  two  and  one-half  per  cent,  on 
the  $466,930.08  appropriated  above  for  light-house  pur- 
poses, $11,673.25.  And  the  proviso  contained  in  the  act  making 
appropriation  for  the  civil  and  diplomatic  expenses  of  the  govern- 
ment, for  the  year  ending  the  30th  day  of  June,  1849,  and  for 
other  purposes,  approved,  &c.,  which  proviso  is  in  the  following 
words :  '  Provided,  that  no  part  of  the  sum  hereby  appropriated 
shall  be  paid  to  any  person  who  receives  a  salary  as  an  officer  of 
the  customs;  and  from  and  after  the  1st  day  of  July,  1849,  the 
said  disbursenient  shall  be  made  by  the  collectors  of  the  customs 
without  compensation,  is  hereby  repealed.'  " 

The  argument  of  the  defendant's  counsel  is,  that  the  express 
repeal  of  this  proviso  is  equivalent  to  an  explicit  declaration  that 
parts  of  the  sum  appropriated  by  this  act  might  be  paid  to  persons 
who  received  salaries  as  officers  of  the  customs,  and  that  it  was  not 
to  be  disbursed  by  collectors  without  compensation. 

But,  certainly,  this  appropriation  does  not  ''explicitly  set  forth 
that  it  is  for  additional  pay,  extra  allowance,  or  compensation." 
If  this  appears  at  all,  it  is  only  inferentially ;  and  the  inquiry 
is,  whether  it  be  a  necessary,  inference  that  some  part  of  this 
sum  was  appropriated  as  additional  pay  or  extra  compensation  to 
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collectors  who  should  perform  the  service  of  superintendents  of 
lights. 

Now,  the  proviso  which  was  repealed  consisted  of  two  parts. 
The  first  related  exclusively  to  commissions  in  the  disbursement  of 
the  appropriation  for  light-house  expenses  made  for  the  fiscal  year 
ending  on  the  30th  day  of  June,  1849;  and  it  prohibited  the  pay- 
ment of  any  commissions  out  of  the  sum  thus  appropriated,  to  any 
oflicer  of  the  customs  who  received  a  salary. 

The  second  part  of  the  proviso  positively  required  the  service  of 
making  disbursements  as  superintendents  of  lights  to  be  performed 
by  collectors  of  customs,  after  July  1,  1849,  without  compensation. 
It  left  no  discretion  with  the  secretary  of  the  treasury  to  appoint 
any  other  person  to  discharge  this  duty, 

*  The  repeal  of  the  proviso  left  the  right  of  officers  of  [  *  479  ] 
the  customs  to  participate  in  the  commissions  for  disburs- 
ing the  appropriation  made  for  the  year  ending  June  31,  1849,  io 
stand  upon  the  law  as  elsewhere  found ;  and  restored  to  the  secre- 
tary of  the  treasury  the  power  to  appoint  persons  other  than  col- 
lectors to  make  the  disbursements ;  and  if  collectors  should  be 
appointed,  it  left  their  right  to  commissions  to  depend  on  the  law 
as  elsewhere  found. 

It  must  be  admitted  that  this  repeal  might,  under  some  circum- 
stances, indicate  an  intention  to  have  collectors  participate  in  these 
commissions.  If  they  have  been  for  the  first  time  deprived  of  them 
by  the  proviso,  its  repeal  would  quite  clearly  show  that  their  former 
title  was  restored.  But  the  contrary  is  true.  Independent  of  the 
proviso,  they  had  no  title  to  this  or  any  other  extra  compensation, 
and,  by  force  of  the  act  of  August  2, 1842,  could  have  none,  unless 
explicitly  granted  by  the  act  making  the  appropriation;  so  that 
unless  I  can  say  that  the  repeal  of  the  proviso  either  repeals  the 
second  section  of  the  act  of  1842,  or  satisfies  its  requirements  by  an 
explicit  appropriation  to  pay  an  extra  compensation  for  an  extra 
service,  the  defendant  has  no  title  to  the  commission.  That  the 
second  section  of  the  act  of  1842  is  not  repealed  by  implication,  by 
the  repeal  of  the  proviso,  is  clear.  There  is  no  repugnance  between 
this  repeal  and  the  act  of  1842.  The  reasons  for  repealing  the 
entire  proviso  may  have  been  that  the  act  of  1842  was  broad  enough 
to  cover  the  cases  of  extra  compensation  contemplated  by  the 
proviso,  and  so  it  was  not  necessary,  in  so  far  as  its  object  was  to 
provide  for  those  cases ;  and  in  so  far  as  it  required  the  service  to 
be  performed  by  collectors  only,  that  it  was  inexpedient.  But  to 
amount  to  a  compliance  with  the  second  section  of  the  act  of  1842, 
it  should  have  superadded  to  the  repeal  of  the  proviso,  an  explicit 
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declaration  that  the  appropriation  was  intended  as  extra  compen- 
sation to  those  officers,  having  fixed  salaries,  who  might  be  selected 
to  render  the  service. 

There  are  two  other  views  of  this  subject,  either  of  which  would, 
in  my  judgment,  be  sufficient  to  show  that  there  is  no  lawful  claim 

to  these  commissions. 
[  *  480  ]  *The  first  is,  that  although  Mr.  Greely  was  superintend- 
ent of  lights  within  a  certain  district,  extending  round  the 
Massachusetts  Bay,  yet  these  commissions  are  charged  on  disburse- 
ments made  by  him  in  the  purchase,  under  the  orders  of  the  sec- 
retary of  the  treasury,  of  oil  and  some  other  materials  for  the  whole 
light-house  service  of  the  United  States.  Now,  the  ap;)ropriation 
made  is  for  *^ superintendents*  commissions."  If  he  did  not  render 
this  service  as  superintendent,  but  aside  from  that  employment, 
acted  under  the  orders  of  the  secretary  of  the  treasury  in  making 
large  purchases  for  this  service,  no  appropriation  is  made  for  pay- 
ing him.  It  was,  no  doubt,  an  erroneous  and  responsible  duty, 
imposed  on  him  because  he  happened  to  be  at  a  place  favorable  for 
making  these  purchases ;  and  this  may  constitute  a  claim  on  the 
equitable  consideration  of  congress,  especially  if  the  imposition  of 
this  erroneous  duty  on  him,  instead  of  distributing  it  among  all  or 
most  of  the  superintendents  of  lights,  was  advantageous  to  the  gov- 
ernment. But  this  is  for  the  consideration  of  congress.  It  does 
not  enable  me  to  say  an  appropriation  to  pay  commissions  by  way 
of  extra  compensation  was  actually  made. 

Besides,  if  the  repeal  of  the  proviso  in  the  act  of  1848  were  held 
to  amount  to  an  explicit  declaration  that  collectors  might  partici- 
pate in  the  commissions  of  superintendents,  by  way  of  extra  com- 
pensation, the  inquiry  would  still  remain,  to  what  extent  may  they 
receive  such  extra  compensation?  And  this  seems  to  me  to  be 
answered  by  the  act  of  May  7,  1822,  sec.  18,  (3  Stat,  at  L.  696,) 
*'That  no  collector,  surveyor,  or  naval  officer,  shall  ever  receive 
more  than  four  hundred  dollars  annually,  exclusive  of  his  compen- 
sation as  collector,  surveyor,  or  naval  officer,  and  the  fines  and 
forfeitures  allowed  by  law,  for  any  services  he  may  perform  for  the 
United  States  in  any  other  office  or  capacity."  In  the  case  of  Hoyt 
V,  United  States,  (10  How.  141,)  the  supreme  court  considered  this 
section  in  force,  and  applied  it  to  the  case  of  a  collector  who  held 
office  from  March,  1838,  to  March,  1841,  and  I  am  not  aware  of  its 
having  been  since  repealed.  It  was  admitted  that,  aside  from  the 
charge  now  in  question,  Mr.  Greely  had  received  extra  compensa- 
tion to  the  extent  of  four  himdred  dollars  annually,  for 
[♦481]  *  services  performed  for  the  United  States  in^a  capacity 
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Other  than  that  of  collector.  It  follows,  that  for  services  performed 
in  making  these  contracts  and  disbursements,  which  were  not 
within  his  duties  as  collector,  he  can  make  no  further  charge. 

What  has  thus  tar  been  said  relates  exclusively  to  the  defendant's 
claims  under  the  act  of  1849.  The  subsequent  acts  are  so  much 
more  unfavorable  to  these  claims,  that  I  do  not  deem  it  necessary 
to  ente."  into  a  particular  discussion  of  them.  They  are  the  acts  of 
September  30,  1850,  (9  Stat,  at  L.  533,)  March  3,  1851,  (9  Stat,  at 
L.  608,)and  August3I,  1852,  (10  Stat.  atL.  86.)  Ihave examined 
these  acts,  and  am  satisfied  each  of  them  deprives  every  collector, 
whose  compensation  exceeds  twenty-five  hundred  dollars,  of  all  par- 
ticipation in  these  commissions,  though  they  are  required  to  render 
the  service  of  superintendents  of  lights  or  disbursing  agents  in 
procuring  supplies  for  them. 


William  Fenn,  Plaintiff  in  Error,  v.  Peter  H.  Holme. 

21  H.  481. 
Missouri  Lasd  Titles— Ejectmeht. 

1  In  an  action  of  ejectment  in  the  coartu  of  the  United  States,  the  plaintiflf  can  only 
recover  on  the  legal  title,  notwithBtanding  any  statnte  of  the  State  which  anthorizes 
a  recovery  on  an  equitable  and  inchoate  legal  title. 

2  Hence,  in  a  ^uit  on  the  right  conferred  by  the  location  of  a  New  Madrid  certificate 
in  Missouri,  where  no  patent  has  issued  on  said  location,  the  title  being  in  ihe  United 
States,  the  action  cannot  be  maintained  in  the  circuit  court  of  the  United  States. 

3  The  distinction  between  the  remedies  at  law  and  in  equity  must  be  preserved  in 
those  courts,  without  regard  to  State  statutes  on  the  subject. 

Writ  of  error  to  the  circuit  court  for  the  district  of  Missouri. 
The  case  is  fully  stated  in  the  opinion. 

Mr.  Gibson  and  Mr,  Oamble^  for  plaintiff. 

Mr.  Leonard,  for  the  defendant. 

"^  Mr.  Justice  Daniel  delivered  the  opinion  of  the  court.  [  *  482  ] 
The  defendant  in  error,  as  a  citizen  of  the  State  of* 
Illinois,  instituted  an  action  of  ejectment  against  the  plaintiff  in 
the  court  above  mentioned,  and  obtained  a  verdict  and  judgment 
against  him  for  a  tract  of  land,  described  in  the  declaration  as  a 
tract  of  land  situated  in  St.  Louis  county,  being  the  same  tract  of 
land  known  as  United  States  survey  No.  2,489,  and  located  by 
virtue  of  a  New  Madrid  certificate  No.  105,  and  containing  six 
hundred  and  forty  acres.  ^  ^ 
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Both  the  plaintiff  and  defendant  in  the  circuit  court  trace  the 
origin  of  their  titles  to  the  settlement  claim  of  one  James  Y. 
O'Carroll,  who,  it  is  stated,  obtained  permission  as  early  as  the 
6th  of  Sept<3mber,  1803,  from  the  Spanish  authorities,  to  settle  on 
the  vacant  lands  in  upper  Louisiana,  and  who,  in  virtue  of  that 
permission,  and  on  proof  by  one  Euddell  of  actual  inhabitancy  and 
cultivation  prior  to  the  20th  of  December,  1803,  claimed  the  quan- 
tity of  one  thousand  arpens  of  land  near  the  Mississippi,  in  the 
district  of  New  Madrid.  Upon  this  application,  the  land  commis- 
sioners, on  the  13th  of  March,  1806,  made  a  decision  by  which 
they  granted  to  the  claimant  one  thousand  arpens  of  land,  situated 
as  aforesaid,  provided  so  much  be  found  vacant  there. 

On  the  14th  of  December,  1810,  the  commissioners,  acting  again 
on  the  claim  of  O'Carroll  for  one  thousand  arpens,  declare  tha*.  the 
board  grant  to  James  Y.  O'Carroll  three  hundred  and  fifty  acres  of 
land,  and  order  t/iat  the  same  be  surveyed  as  nearly  in  a  square  as 
may  be,  so  as  to  include  his  improvements.  The  claim  thus  allowed 
by  the  commissioners  was,  by  the  operation  of  the  4th  section  of  the 
act  of  congress  approved  March  3,  1813,  enlarged  and  extended  to 
the  quantity  of  six  hundred  and  forty  acres.  {Fide  Stat,  at  Large, 
p.  813,  vol!  2.) 

In  the  year  1812,  a  portion  of  the  lands  in  the  county  of 
New  Madrid  having  been  injured  by  earthquakes,  congress,  by  an 
act  approved  on  the  17th  of  February,  1815,  provided  that 
[*483]  **^any  person  or  persons  owning  lands  in  the  county  of 
New  Madrid,  in  the  Missouri  territory,  with  the  extent 
the  said  county  had  on  the  10th  day  of  November,  1812,  and  whose 
lands  have  been  materially  injured  by  earthquakes,  shall  be  and 
they  hereby  are  authorized  to  locate  the  like  quantity  of  land  on 
any  of  the  public  lands  of  the  said  territory,  the  sale  of  which  is 
authorized  by  law/*     (Stat,  at  L.  vol.  3,  p.  211.) 

On  the  30th  of  November,  1815,  the  recorder  of  land  titles  for 
Missouri,  upon  evidence  produced  to  him  that  the  six  hundred  and 
forty  acre  grant  to  James  Y.  O'Carroll  had  been  materially  injured 
by  earthquakes,  in  virtue  of  the  act  of  congress  of  1815,  granted 
to  said  O'Carroll  New  Madrid  certificate  No.  105,  by  which  the 
grantee  was  authorized  to  locate  six  hundred  and  forty  acres  of  land 
on  any  of  the  public  lands  in  the  territory  of  Missouri,  the  sale  of 
which  was  authorized  by  law.  Upon  the  conflicting  claims  asserted 
under  this  New  Madrid  certificate,  and  upon  the  ascertainment  of 
the  locations  attempted  in  virtue  of  its  authority,  this  controversy 
has  arisen. 

Each  party  to  this  controversy  professes  to  deduce  title  from  the 
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settleiDent  rigbt  of  O'Oarroll,  through  mesne  conveyances  proceed- 
ing from  him.  With  respect  to  the  construction  of  these  convey- 
ances, several  prayers  have  been  presented  by  both  plaintiff  and 
defendant,  and  opinions  as-  to  their  effect  have  been  expressed  by 
the  circuit  court;  but  as  to  the  rights  really  conferred,  or  intended 
U}  be  conferred,  by  these  transactions,  it  would,  according  to  the 
view  of  this  cause  taken  by  this  court,  be  not  merely  useless,  but 
premature  and  irregular  to  discuss,  and  much  more  so  to  undertake 
to  determine  them. 

This  is  an  attempt  to  assert  at  law,  and  by  a  legal  remedy,  a 
rght  to  real  property— an  action  of  ejectment  to  establish  the  right 
of  possession  in  land. 

That  the  plaintiff  in  ejectment  must  in  all  cases  prove  a  legal 
title  to  the  premises  in  himself,  at  the  time  of  the  demise  laid  in 
the  declaration,  and  that  evidence  of  an  e^t/oMe  estate  will  not  be 
sufficient  for  a  recovery,  are  principles  so  elementary  and  so  familiar 
to  the  profession  as  to  render  unnecessary  the  citation  of 
authority  in  support  of  them.  Such  authority  may,  *  how-  [  *  484  ] 
ever,  be  seen  in  the  cases  of  Goodtitle  v.  Jones,  7  T.  R. 
49;  of  Doe  r.  Wroot,  5  Bast.  132;  and  of  Roe  v.  Head,  8.  T.  R. 
118.  This  ^egal  title  the  plaintiff  must  establish  either  upon  a 
connected  documentary  chain  of  evidence,  or  upon  proofs  of  pos- 
session of  sufficient  duration  to  warrant  the  legal  conclusion  of  the 
existence  of  such  written  title. 

By  the  constitution  of  the  United  States,  and  by  the  acts  of  con- 
gress organizdng  the  federal  courts,  and  defining  and  in  vesting  the 
jurisdiction  of  these  tribunals,  the  distinction  between  common  law 
and  equity  jurisdiction  has  been  explicity  declared  and  carefully 
defined  and  established.  Thus,  in  section  2,  article  3,  of  the  con- 
stitution, it  is  declared  that  **  the  judicial  power  of  the  United 
States  shall  extend  to  all  cases  in  law  and  equity  arising  under  this 
constitution,  the  laws  of  the  United  States,''  &c. 

in  the  act  of  congress  **to  establish  the  judicial  courts  of  the 
United  States,"  this  distribution  of  law  and  equity  powers  is  fre- 
quently referred  to ;  and  by  the  16th  section  of  that  act,  as  if  to 
place  the  distinction  between  those  powers  beyond  misapprehension, 
it  is  provided  **that  suits  in  equity  shall  not  be  maintained  in 
either  of  the  courts  of  the  United  States  in  any  case  where  plain, 
adequate,  and  complete  remedy  may  be  had  at  law,*'  at  the  same 
time  affirming  and  separating  the  two  classes  or  sources  of  judicial 
authority.  In  every  instance  in  which  this  court  has  expounded 
the  phrases,  proceedings  at  the  common  law  and  proceedings  in 
equity,  with  reference  to  the  exercise  of  the  judicial  powers ^f  th^ 
Vol.  iii-b  -  ^oogle 
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courU  of  the  Uoited  Soiness  thej  will  be  found  to  have  iDterpreted 
tlio  foruier  as  si^axtyiQjr  tbe  applioatkm  of  the  defiDitions  aad 
princi)»lo:»  ami  n;lc$  of  ihe  commoii  law  to  rights  and  obligatioas 
tVMonliaUy  legal;  ajsi  ii:e  laxt«r^  as  meaning  the  admiDistration 
wJlh  ivtVreiiee  ioequ:taVea$  cvvtradt^ngaiahed  from  legal  rights, 
of  the  equity  law  a»  itdir^^i  a»d  emforoed  by  the  court  of  chancery 
\\\  KujirlaaxK 

lu  UH^  v>as>e  s^:  R.  bimj^Mi  r,  OaaiphelL  3  Wheat,  on  page  221, 
thi^k  wun  ^Aw  ^I .  "^  ?  r  i^e  laws  of  the  United  States,  the 
ei^AHUI  \vu:l5ji  >o^r5-  xv^isaojof  ^c"  all  mits  of  a  civil  nature  at 

\Viu^eK^:t  Uw  ifc5»i  :x  <*;  ^::t,  ia  cases  which  fall  within  the 
I  ♦  4^\  '  :,-.  ;^  *  y.--tj<'r  :<C  >y  :'::.w  iaws.    By  the  24th  section  of 

iV  jN^v^»ii-5  ac«  X  ITS^«  h  b  |wrorided,  that  the  laws  of 
♦he  *s^\vi<i,  S;<i>.T!k  ^\\>:cc  w  ijiff:^  xi^  cv4tfdt«tioo,  treaties,  or  stat- 
MHs*  svi  |S><  V  V  .;xv.  $;;;3b^^  s^ijti:  ,s:iierw»  pi\»TiJe,  shall  be  regarded 
A^  uUvw  s<  >;v\Nv^  i  v*i4J<  a:  c^'^iEiiftMi  law  in  the  amrtsof  the 
Tu^uxl  S;>i,.tv  ,Jt  c^^^  w  N*t>f  ii*5  a^<y^  Tbe  act  of  May,  1792, 
Nsv^tiuuv  ;  V  ^xvv-N  .^  "^^-Ax^.  J^c  »<^  wwil  al  common  law  in  the 
vss^v  ,x  ,v:  ,  >v  V  xxi  :fe».w  M*i:  iimU^rw  li^t  tbe  moJes  of  proceed- 
vuv;  ru  \<:  ,N  *  .y  .  •  xi^.  >w  jixiN-*^^  »•  tke  prindplcs,  rules, 
♦^Uvi  wv.\vvv<v  %  »  v>i  X.  a$  >/  <Mrt!^  X€i)«itT,  as  amtradistin- 
^u»\'aI  va*  sVvi.<2s  .  .N<stn«m  i«w.cB»fft  »  fcr  as  may  have 
ks  u  y  vw  .Avi  V .  >»  .  w  JI.-5  >/  n^Wimmi  tlie  jaJkial  courts  of  the 
\  u.vxv  ^  *AvN  V  X  oa.-.ca;  ^  ,^r«lsii<cwiJA«•  it  was  the  inten- 
tly \K  sv.  sN^^i^  v«^  ^'   .  i^?»^  ;^*»i!s«mw  v»  «trai£9e  tbe  courts  of  the 
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United  States  are  to  be  at  common  law  or  in  equity — not  according  to 
the  practice  in  the  State  courts,  but  according  to  the  principles  of  com- 
mon law  and  equity,  as  distinguished  and  defined  in  that  country 
from  which  we  derive  our  knowledge  of  those  principles." 

*  In  the  case  of  Parsons  r.  Bedford  et  al,^  8  Peters,  on  [  *486  ] 
pp.  446,  447,  this  court,  in  speaking  of  the  seventh  amend- 
ment of  the  constitution,  and  of  the  state  of  public  sentiment  which 
demanded  and  produced  that  amendment,  say : 

^'The  constitution  had  declared,  in  the  3d  article,  that  the 
judicial  power  shall  extend  to  all  cases  in  law  and  equity  arising 
under  this  constitution,  the  laws  of  the  United  States,  and  treaties' 
made,  or  which  shall  be  made,  under  their  authority,  &c.  It  is 
well  known  that  in  civil  suits,  in  courts  of  equity  and  admiralty, 
juries  do  not  intervene,  and  that  courts  of  equity  use  the  trial  by 
jury  only  in  extraordinary  cases.  When,  therefore,  we  find  that 
the  amendment  requires  that  the  right  of  trial  by  jury  shall  be 
preserved  in  suits  at  common  law,  the  natural  conclusion  is,  that 
the  distinction  was  present  in  the  minds  of  the  framcrs  of  the 
amendment.  By  common  law,  they  meant  what  the  constitution 
denominated  in  the  3d  article  law,  not  merely  suits  which  t.he  com- 
mon law  recognized  among  its  old  and  settled  proceedings,  but 
suits  in  which  legal  rights  were  to  be  ascertained  and  determined, 
in  contradistinction  to  those  where  equitable  rights  alone  were  recog- 
nized and  equitable  remedies  administered." 

The  same  doctrine  is  recognized  in  the  case  of  Strother  v,  Lucas, 
in  6  Peters,  pp.  768,  769,  of  the  volume,  and  in  the  case  of  Parish 
V,  Ellis,  16  Peters,  pp.  463,  454.  So,  too,  as  late  as  the  year  1850, 
in  the  case  of  Bennett  v.  Butterworth,  reported  in  the  11th  of  How- 
ard, 669,  the  chief  justice  thus  states  the  law  as  applicable  to  the 
question  before  us : 

**The  common  law  has  been  adopted  in  Texas,  but  the  forms  and 
rules  of  pleading  in  common-law  cases  have  been  abolished,  and 
the  parties  are  at  liberty  to  set  out  their  respective  claims  and  de- 
fenses in  any  form  that  will  bring  them  before  the  court;  and,  as 
there  is  no  distinction  in  its  courts  between  cases  at  law  and  in 
equity,  it  has  been  insisted  in  this  case,  on  behalf  of  the  defendant 
in  error,  that  this  court  may  regard  the  plaintiff's  petition  either 
as  a  declaration  at  law  or  a  bill  in  equity.  Whatever  may  be  the 
laws.of  Texas  in  this  respect,  they  do  not  govern  the  proceedings 
in  the  courts  of  the  United  States;  and,  although  the 
forms  of  proceedings  *  and  practice  in  the  State  courts  [  *  487  ] 
have  been  adopted  in  the  district  court,  yet  the  adoption 
of  the  State  practice  must  not  be  understood  as  confounding  the 
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principles  of  law  and  equity,  nor  as  antborising  legal  and  eqai- 
table  claims  to  be  blended  together  in  one  suit.  The  constitution 
of  the  United  States,  in  creating  and  defining  the  judicial  power 
of  the  general  government)  establishes  this  distinction  between  law 
and  equity,  and  a  party  who  claims  a  legal  title  must  proceed  at 
law,  and  may  undoubtedly  proceed  according  to  the  forms  of  prac- 
tice in  such  cases  in  the  State  court.  But  if  the  claim  be  an  equi- 
table one,  he  must  proceed  according  to  the  rules  which  this  court 
has  prescribed,  regulating  proceedings  in  equity  in  the  courts  of 
the  United  States." 

The  authorities  above  cited  are  deemed  decisive  against  the  right 
of  the  plaintiff  in  the  court  below  to  a  recovery  upon  the  facts  dis- 
closed in  this  record,  which  show  that  the  action  in  that  court 
was  instituted  upon  an  equitable  and  not  upon  a  legal  title.  With 
the  attempt  to  locate  O'Carroll's  New  Madrid  warrant  No*  150, 
in  addition  to  its  interference  with  what  was  called  the  Si,  Louis 
common,  there  were  opposed  five  conflicting  surveys.  In  conse- 
quence of  this  state  of  facts,  the  commissioner  of  the  general  land 
office,  on  the  19th  of  March,  1847,  addressed  to  the  surveyor  general 
of  Missouri  the  following  instructions:  '^If,  on  examination,  it 
should  satisfactorily  appear  to  you  that  the  lands  embraced  by  said 
surveys  were  at  the  date  of  O'Carroll's  location  reserved  for  said 
claims,  the  O'CarroU  location  must  yield  to  them,  because  such 
land  is  interdicted  under  the  New  Madrid  act  of  the  17th  of  Febru- 
ary, 1815 ;  bat  if,  at  the  time  of  location,  either  of  the  tracts  was 
not  reserved,  but  was  such  land  as  was  authorized  by  the  New 
Madrid  act  to  be  located,  the  New  Madrid  claim  No.  105  will  of 
course  hold  valid  against  either  tract  in  this  category.  The  fact 
on  this  point  can  be  best  determined  by  the  surveyor  general  from 
the  records  of  his  office,  aided  by  those  of  the  recorder.  If  there  be 
no  valid  claim  to  any  portion  of  the  residue  of  the  O'Carroll  claim, 
and  such  residue  was  such  land  as  was  allowed  by  the  New  Madrid 
act  of  17th  of  February,  1815,  to  be  located,  on  the  re- 
[  *  488  ]  turn  here  of  a  proper  *plat  and  patent  certificate  foresaid 
residue,  a  patent  will  issue." 

At  this  point  the  entire  action  of  the  land  department  of  the 
government  terminated.  No  act  is  shown  by  which  the  extent  of 
the  St.  Louis  common,  said  to  be  paramount,  wos  ascertained ;  no 
.  iformation  supplied  with  respect  to  the  validity  or  extent  of  the 
conflicting  surveys,  as  called  for  by  the  commissioner ;  no  plat  or 
patent  certificate,  either  for  the  whole  of  the  warrant  or  for  any 
residue  to  be  claimed  thereupon,  ever  returned  to  the  Oeneral  Land 
Office,  and  no  patent  issued.     The  plaintifi*  in  the  circuit  court 
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founded  his  claim  exclusively  and  solely  upon  the  New  Madrid 
warrant. 

The  inquiry  then  presents  itself,  as  to  who  holds  the  legal  title 
to  the  land  in  question.  The  answer  to  this  question  is,  that  the 
title  remains  in  the  original  ownery  the  government,  until  it  is  in- 
vested by  the  government  in  its  grantee.  This  results  from  the 
nature  of  the  case,  and  is  the  rule  affirmed  by  this  count  in  the  case 
of  Bagnall  et  tH,  v.  Broderick,  in  which  it  is  declared,  **  that  con- 
gress has  the  sole  power  to  declare  Xhe  dignity  and  effect  of  titles 
emanating  from  the  United  Statee ;  and  the  whole  legislation,  of 
the  government  in  reference  to  the  public  lands  declares'the  patent 
to  be  the  superior  and  conclusive  evidence  of  the  fcgroZ  title.  Until 
it  issues,  the  fee  is  in  the  governnMnt,  whioh  by  the  patent  passes 
to  the  grantee,  and  he  is  entitled  to  enforce  the  possession  in  eject- 
ment-    (18  Peters,  p.  436.) 

A  practice  has  prevailed  in  some  of  the  States  (and  amongst  tkem 
the  State  of  Missouri)  of  permitting  the  action  of  ejectmeut  to  be 
maintained  upon  warrants  for  land,  and  apon  other  titles  noticom- 
plete  or  legal  in  their  character;  but  this  practice,  as  was  so  ex- 
plicitly ruled  in  the  case  of  Bennett  v.  Butterworth,  (11  How.,) 
can  in  no  wise  affect  the  jurisdiction  of  the  courts  of  the  United 
States,  who,  both  by  the  constitution  and  by  the  acts  of  congress, 
are  required  to  observe  the  distinction  between  legal  and  equitable 
rights,  and  to  enforce  the  rules  and  principles  of  decision  appro* 
priate  to  eaeh. 

The  judgment  of  the  cirouit  court  is  to  be  reversed  with  costs. 


Hiram  Clbabwatbr,  Plaintiff  in  Error,  v.  Solomon  Meredith  and 

others. 
21  H.  4S9. 

JUBISPICTION  OP  THE  CIRCUIT  C0UBT8 — CITIZSH8BIF. 

1.  By  th«  act  of  Febraary  ^,  1839,  (5  U.  S.  Statutes.  321.)  a  suit  can  be  maintained  in 
the  circuit  court  of  the  United  States  against  one  or  more  joint  obligors,  where  others 
bound  in  the  same  instrument  are  not  saed,  when,  by  the  judgment  in  said  snit,  the 
rights  of  the  absent  co-obligors  would  not  be  affected  or  injured. 

2.'  In  such  case  the  jtirisdiction  would  not  be  defeated  by  tiia  fa«l  Itbat  the  obligors  not 
sued  were  citizens  of  the  same  State  with  plaintiff. 

3.  The  case  of  Hill  v.  Smith,  21  How.  284;  2  Miller.  788.  reaffirmed,  and  its  principles 
applied  to  this  case. 

Writ  of  error  to  the  circuit  court  for  the  district  of  Indiana. 
The  facts  are  sta4«d  in  the  opinioa  o£  the  court. 

Jigitized  by  VjOOQ IC 
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Mr.  Pugh,  for  plaintiff  in  error. 

Mr,  Thompson^  for  defendants. 

[  *  490  ]      *  Mr.  Justice  McLean  delivered  the  opinion  of  the  court. 
This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  district  of  Indiana. 

The  plaintiff,  who  is  averred  to  be  a  citizen  of  the  State  of  Ohio, 
brought  his  action  against  Solomon  Meredith  and  Thomas  Tyner, 
citizens  of  Indiana,  on  the  12th  July,  1853,  together  with  Caleb 
B.  Smith,  who,  at  time  of  the  commencement  of  this  suit,  was  not 
a  citizen  of  the  State  of  Indiana,  and  is  therefore  not  joined  as  a 

defendant  herein,  &c. 
[  *  491  ]       *  The  declaration  has  three  counts,  one  of  which  con- 
tains the  following  guaranty: 

''Whereas  Hiram  Clearwater,  of  the  city  of  Cincinnati,  on  the 
6th  of  May,  1853,  contracted  with  the  Cincinnati,  Cambridge,  and 
Chicago  Short  Line  Bail  way  Company  for  the  sale  of  a  tract  of  land 
situate  in  Wayne  county,  Indiana,  lying  on  the  national  road, 
about  four  miles  east  of  Cambridge  city,  and  adjoining  the  lands 
of  John  Jacobs  and  others,  containing  three  hundred  and  twenty 
acres,  for  the  consideration  of  ten  thousand  dollars,  to  be  paid 
in  the  capital  stock  of  said  company  at  par;  and  whereas,  in  such 
contract  of  sale,  it  was  agreed  that  said  company  should  furnish  to 
said  Clearwater  a  guaranty  that  the  capital  stock  of  said  railway 
company  should  be  at  par  within  one  year  from  the  completion  of 
the  entire  line  of  said  road.  Now,  in  consideration  that  the  said 
H.  Clearwater  has,  with  the  consent  of  the  said  company,  and  at 
our  request,  executed  a  deed  of  conveyance  to  Solomon  Meredith  for 
said  land,  to  whom  the  same  has  been  sold  by  the  said  company, 
we,  the  undersigned,  hereby  guaranty  that  the  said  stock  of  said 
company,  which  has  been  issued  to  said  Clearwater  in  pursuance  of 
said  contract,  shall  be  worth  par  in  the  city  of  Cincinnati  within 
one  year  from  the  time  the  said  railroad  shall  be  completed  from 
Cincinnati  to  Newcastle,  Indiana,  and  that  said  road  shall  be  com- 
pleted within  two  years  from  the  1st  day  of  October,  1853,  and 
signed  by  Pleasant  Johnson,  S.  Meredith,  Caleb  B.  Smith,  and 
Thomas  Tyner." 

The  defendants,  by  counsel,  come  and  say  the  declaration  of  the 
said  plaintiff,  and  the  counts  therein  contained,  are  severally  in- 
sufficient in  law  to  enable  said  plaintiff  to  have  and  maintain  his 
action  against  said  defendants ;  and  for  cause  of  demurrer  shows  to 
the  court  the  following: 

1.  The  jurisdiction  of  the  court  is  not  shown  by  proper  averment. 
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2.  No  consideration  is  shown  for  the  undertaking. 

3.  The  several  counts  do  not  contain  facts  sufficient  to  constitute 
a  cause  of  action;  wherefore  the  defendants  pray  judgment,  &o. 

If  this  be  regarded  as  a  plea  to  the  jurisdiction  of  the 
court,  *it  is  argued  that  the  suit  is  brought  on  a  joint  [*492.] 
contract  executed  by  the  defendants  in  error,  when  only 
two  of  them  were  served  with  process,  and  the  third  one,  Caleb  B. 
Smith,  who,  at  the  time  of  the  commencement  of  the  suit,  was  not 
a  citizen  of  the  State  of  Indiana,  and  is  therefore  not  joined  as  a 
defendant  herein,  &c. 

The  first  section  of  the  act  of  February  28th,  1839,  provides  that 
**  where,  in  any  suit  at  law  or  in  equity  commenced  in  any  court  of 
the  United  States,  there  shall  be  several  defendants,  any  one  or 
more  of  whom  shall  not  be  inhabitants  of  or  found  within  the  dis- 
trict where  the  suit  is  brou];ht,  or  shall  not  voluntarily  appear 
thereto,  it  shall  be  lawful  for  the  court  to  entertain  jurisdiction, 
and  proceed  to  the  trial  and  adjudication  of  such  suit  between  the 
parties  who  may  be  properly  before  it ;  but  the  judgment  or  decree 
rendered  therein  shall  not  conclude  or  prejudice  other  parties  not 
regularly  served  with  process,  or  not  voluntarily  appearing  to 
answer." 

In  the  case  of  the  Railroad  Bank  of  Vicksburg  v.  Slocomb  ei  aZ., 
(14  Peters,  65,)  it  is  said  the  llth  section  of  the  judiciary  act  de- 
clares that  no  civil  suit  shall  be  brought,  before  either  of  said 
courts,  against  an  inhabitant  of  the  United  Stat<}s,  by  any  original 
process,  in  any  other  district  than  that  whereof  he  is  an  inhabitant, 
or  in  which  he  shall  be  found  at  the  time  of  serving  the  writ. 

It  has  been  held  that  this  is  a  personal  privilege  of  not  being 
sued  out  of  the  district  in  which  the  defendant  may  live,  or  in  which 
he  shall  be  found  on  serving  the  writ,  and  that  it  may  be  waived 
by  the  defendant.  And  it  is  said^  in  the  above  opinion,  ^'  that  it 
did  not  contemplate  a  change  in  the  jurisdiction  of  the  courts,  as  it 
regards  the  character  of  the  parties,  as  prescribed  by  the  judiciary 
act,  and  expounded  by  this  court — that  is,  that  each  of  the  plain- 
tiffs must  be  capable  of  suing,  and  each  of  the  defendants  capable 
of  being  sued ;  which  is  not  the  case  in  this  suit,  some  of  the  de- 
fendants being  citizens  of  the  same  State  with  the  plaintiffs." 

It  is  well  known  that  the  act  of  1839  was  intended  so  to  mod- 
ify the  jurisdiction  of  the  circuit  court  as  to  make  it  more  practi- 
cal and  effective.     Where  one  or  more  of  the  defendants 
*sued  were  citizens  of  the  State,  and  were  jointly  bound  [*493] 
with  those  who  were  citizens  of  other  States,  and  who  did 
not  voluntarily  appear,  the  plaintiff  had  a  right  to  prosecute  his 
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suit  to  judgment  against  those  who  were  served  with  process;  but 
such  judgment  or  decree  shall  not  prejudice  other  parties  not  served 
with  process,  or  who  do  not  voluntarily  appear. 

Now,  it  is  too  clear  for  controversy,  that  the  act  of  1839  did  intend 
to  change  the  character  of  the  parties  to  the  suit.  The  plaintiff  may 
sue  in  the  circuit  court  any  part  of  the  defendants,  althougii  others 
may  be  jointly  bound  by  the  contract  who  are  citizens  of  other 
States.  The  defendants  who  are  citizens  of  other  States  are  jiot 
prejudiced  by  this  procedure,  but  those  on  whom  process  has  beea 
served,  and  who  are  made  amenable  to  the  jurisdiction  of  the  court. 

And  in  regard  to  those  whose  rights  are  in  no  reapect  Affadbed  by 
the  judgment  or  decree,  it  can  be  of  no  importance  of  what  States 
they  are  citizens.  If  one  of  the  defendants  should  be  a  citizen  of 
the  same  State  with  the  plaintiff,  no  jurisdiction  oould  be  exeroised 
as  between  them,  and  no  prejudice  to  the  rights  of  either  could  be 
done. 

The  plea  to  the  jurisdiction  seems  not  to  be  well  taken,  and  it 
cannot  be  sustained. 

In  the  case  of  Hill  v.  Smith  and  others,  decided  at  the  present 
term^  this  court  held  that  the  demurrer  filed  to  the  counts  on  the 
guaranty  did  not  bring  up  the  validity  of  that  instrument  for  the 
action  of  the  court,  and  that  it  must  be  specially  pleaded  with  suit- 
able averments.  And  the  conrt  reversed  the  judgment,  and  re- 
manded it  to  the  circuit  court,  with  leave,  on  the  payment  of  costs, 
to  move  to  amend  the  pleadings,  so  as  to  raise  the  questions  on  the 
guaranty.     The  same  order  is  made  in  the  present  oase. 

Judgment  reversed. 


William  P,  Lea,  Appellant,  v.  Thb  Polk  County  Copper  CoMPiAanr 

and  others. 

21  H.  493. 

Mistake  in  Patent  foR  Lafi>3->*£quitt  will  hot  orvB  Bkliee  aoaisst  Inkocdbst 

PuBCHASEB— Statute  of  Lihitatioh. 
William  Finkney  Lea  aod  William  Park  Lea  both  located  laod  in  Tennessee,  and 
both  used  the  name  of  William  P.  Lea.  The  register  of  the  land  office,  to  prevent 
mistake,  inserted  in  a  patent  the  name  of  William  Park  Lea.  The  bill  in  this  case, 
filed  many  years  after,  alleges  this  to  be  a  mitdake,  and  seeks  equitable  relief.  Held, 
1.  That  subsequent  purchasers  from  William  Park  Lea  without  notice  of  the  mistake 
will  be  protected  in  equity.  2.  That  actual  possession  by  such  a  purchaser  iv  uAtiee 
of  his  title,  though  his  deed  was  not  recorded  for  some  lime  afterwards.  3.  That  such 
actual  possession  as  is  shown  in  this  case  by  the  evidence,  (for  seven  years,)  under  the 
statute  of  Tennessee,  is  a  bar  to  the  relief  sought 
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This  was  an  appeal  from  the  circuit  court  for  the  eastern  district 
of  Tennessee.     The  facts  of  the  case  are  fiilly  stated  in  the  opinion. 

Mr.  Campbell  and  Mr,  Stanton^  for  appellant. 

Mr.  Smithy  Mr.  Lyon^  and  Mr.  Maynard,  appellees, 

*  Mr.  Jusfcicet  Catroit  delirered  the  opinion  of  the  court.  [  *  495  ] 

There  stood  on  the  record  book  an  entry  for  80  Acres,  in 
the  name  of  William  P.  Lea,  No.  6,446,  dated  April  5,  1842. 

A  patent  issued,  founded  on  this  entry,  dated  21st  August,  1642, 
No.  5,744. 

This  patent  is  in  the  name  of  William  Park  Lea.  It  was  signed 
by  the  governor,  countersigned  by  the  secretary  of  stftte,  and  sealed 
with  the  great  seal  of  the  State. 

As  originally  filled  up,  it  was  in  the  name  of  William  P.  Lea, 
and  was  altered  to  William  Park  Lea,  by  adding  the  letters  ^'ark" 
to  the  P.  This  was  done  by  the  register  of  the  land  office, i whose 
duty  it  was  to  prepare  the  patent  for  the  signatures  of  the  governor 
and  seci-etary;  and  the  act  of  affixing  the  great  seal  to  it,  which 
gave  it  validity  as  against  the  State,  divested  her  title,  and  vested  it 
in  the  grantee,  on  the  patent  thus  executed  being  delivered  to  -him. 

William  Park  Lea  and  William  Pinfcney  Lea  wrote  their  names 
alike,  William  P.  Lea;  the  latter  always,  and  the  former  frequent- 
ly, although  he  often  signed  his  name  William  P*rk  Lea.  The 
register  added  the  letters  **ark"  to  the  middle  name,  to  distinguish 
between  them,  as  both  had  entered  lands  in  the  entry  taker's  office^ 
and  confusion  prevailed  as  to  who  was  the  proper  owner.  This  is 
the  eflFect  of  the  register's  evidence.  In  filling  up  grants  Nos. 
6,260,  6,258,  and  5,7G4,  they  were  made  out  in  the  name  of  Wil- 
liam Park  Lea;  but  the  register  scraped  out  the  letters  ^^ark,'' 
and  issued  the  patents  in  the  name  of  William  P.  Lea,  because  the 
lands  bad  been  entered  by  William  Pinkney  Lea. 

No.  5,764  of  these  patents  was  filled  up  on  the  same  day  (21st 
August,  1842)  that  the  one  (No.  5,744)  here  in  dispute  was  filled 
up,  and  the  letters  ^^ark"  added  to  the  letter  P;  the  other  two 
(Nos.  6,260  and  6,258)  were  filled  up  DecseHiber  8th,  1842.  Five 
other  patents  were  filled  up  properly  in  the  name  of  William  P. 
Lea.  This  was  all  done  in  the  latter  six  months  of  1842, 
and  the  grants  were  founded  on  entries  made  *"  in  April  [  *  496  ] 
of  that  year,  in  the  Oooee  land  office.  The  respective 
claimants  were  related  to  each  other,  and  familiarly  known  to  the 
register.  The  entries  had  all  beea  made  and  were  recorded  in  the 
name, '^  William  P.  Lea."  ^  i 
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That  this  was  honestly  done  by  the  register,  is  not  open  to  dis- 
pute. He  has  given  a  deposition  in  great  detail,  and  accounts  for 
his  course  of  proceeding  entirely  to  our  satisfaction,  so  far  as  his 
integrity  is  concerned. 

This  patent  (No.  5,744)  the  bill  seeks  to  have  reformed  so  as  to 
stand  in  the  name  of  William  P.  Lea,  the  complainant,  and  to  be 
used  in  an  action  of  ejectment  pending  in  the  court  below,  by  the 
complainant,  against  the  respondents;  and,  secondly,  if  said  grant 
shall  be  found  to  have  been  issued  to  the  person  not  entitled  to  the 
land,  that  then  the  court  will  divest  the  title  of  the  respondents, 
and  vest  it  in  the  complainant,  so  that  he  may  use  the  decree  on 
the  trial  of  his  action  of  ejectment. 

1.  The  bill  also  prays,  that  the  court  may  remove  impending 
clouds  from  the  complainant's  title  by  declaring  all  the  alleged 
titles  of  the  respondents,  or  either  of  them,  void,  and  direct  the 
possession  of  said  lands  to  be  surrendered  to  the  complainant,  to- 
gether with  a  prayer  for  further  and  general  relief. 

To  the  relief  sought,  among  other  defenses,  (set  up  in  their  an- 
swers,) the  respondents  rely  on  the  fact  that  they  claim  under  one 
John  Davis,  who  purchased  from  William  Park  Lea,  and  took  title 
by  a  deed  in  fee  with  a  general  warranty  of  title  for  the  land  in 
dispute,  and  that  Davis,  their  vendor,  purchased  and  paid  for  the 
land  to  said  William  Park  Lea,  without  any  notice  or  knowledge 
that  the  complainant  had  any  equity  in  the  land,  or  set  up  claim 
thereto. 

This  deed  is  produced,  dated  June  18th,  1846,  and  appears  to 
have  been  duly  executed  by  William  Park  Lea,  and  the  considera- 
tion money  was  paid  to  him  by  John  Davis.  It  is  not  pretended 
that  John  Davis  had  any  notice  of  the  complainant's  claim  when 
the  deed  was  executed ;  the  complainant  had  then  no  knowledge 
himself  that  he  had  any  interest  in  the  land. 

One  objection  to  this  deed  is,  that  it  was  not  duly  proved,  and 
could  not  be  lawfully  registered  according  to  the  laws  of 
[  *  497  ]  *  Tennessee.  In  the  certificate  of  probate  of  Elias  Davis, 
one  of  the  subscribing  witnesses,  the  clerk  does  not  say 
the  witness  swore  that  the  grantor  acknowledged  the  same  on  the 
day  it  bears  date.  The  other  witness  so  proves.  Now,  as  the  deed 
shows  the  date,  and  the  certificate  of  probate  says  the  grantor  ac- 
knowledged it  for  the  purposes  therein  contained,  the  probate  is 
covered  by  the  provisions  of  the  act  of  1846,  (ch.  78,  Nicholson's 
Statute  Laws,  242.) 

Caldwell,  Keith  &  Mastin,  purchased  from  John  Davis  in  the 
year  1852,  paid  the  purchase  money,  (|6,000,)  and  took  a  deed  in 
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fee  simple,  with  a  covenant  of  general  warranty  of  title  for  the 
land  in  dispute;  and  they  also  rely  on  the  plea  that  they  were 
bonajide  purchasers  of  the  legal  title,  or  what  purported  to  be  so; 
and  this  allegation  is  established  by  the  proof,  unless  it  be  true 
that  the  letters  ^^arky*'  crowded  after  the  letter  P,  in  William 
Park  Lea's  name,  at  the  various  places  that  this  alteration  is 
found  in  the  patent,  was  sufficient  to  put  the  purchasers  on 
inquiry.  Now,  if  they  had  inquired  of  the  register,  he  could 
only  have  told  them  that  he'  put  the  letters  there  in  the  course  of 
his  official  duty;  but  when,  he  could  not  say,  this  being  what  he 
proves  here.  Then  the  presumption  comes  in,  that,  as  a  public 
officer,  the  register  did  his  duty,  and  he  who  impeaches  the  act  as 
illegal  must  prove  the  allegation.  On  this  assumption,  the  regis- 
ter filled  up  the  patent  as  it  is  now  found,  before  the  governor 
signed  it,  and  the  seal  of  State  was  attached — that  is  to  say,  when 
the  patent  bears  date. 

Then,  again,  all  the  incipient  stops  authorizing  the  register  to 
issue  the  grant,  the  governor  to  sign  it,  and  the  secretary  to  attach 
the  great  seal,  are  presumed  as  having  been  regular;  nor  was  the 
purchaser  required  to  look  behind  the  patent.  (Bagnell  v,  Brod- 
erick,  13  Peters,  448.) 

The  bill  of  necessity  admits  that  the  legal  title  was  vested  in 
William  Park  Lea  by  the  grant  as  it  now  stands;  as,  on  any  other 
assumption,  the  complainant  would  have  his  remedy  at  law,  and 
must  be  turned  out  of  court.  The  title  has  thus  stood  since  1842  ; 
important  rights  have  grown  up  under  it,  with  which  a  court  of 
equity  cannot  interfere,  on  general  principles  of  justice. 
(I  Story's  Com.  on  Equity,  sec.  64,  c.  64,  d.)  *  We  mean  [*498] 
to  say,  that  if  the  equity  conferred  by  the  entry  was  in 
William  Pinkney  Lea,  and  the  patent  issued  in  the  name  of  Wil- 
liam Park  Lea,  and  the  Mining  Company,  or  those  under  whom 
they  claim,  have  innocently  and  ignorantly  purchased  and  paid  for 
the  property,  and  took  legal  conveyances  for  it,  with  an  honest 
belief  that  they  were  dealing  for  and  acquiring  a  legal  title  from 
the  true  owner,  then  the  complainant  cannot  be  heard  to  set  up  his 
equity  behind  the  grant  to  overthrow  the  purchase,  (1  Story's 
Eq.  454.)  And  so  the  respondents,  the  Mining  Company,  might 
buy  in  the  legal  title  of  William  Park  Lea  after  they  had  notice, 
if  they  were  innocent  purchasers,  holding  under  John  Davis,  and 
Caldwell,  Keith  &  Mastin.     (1  Story  Eq.  s.  411.) 

But  it  is  insisted  that  the  deed  from  Lea  to  Davis  was  not  regis- 
tered, and  fraudulently  conoe'aled  from  the  complainant,  so  that  he 
could  not  proceed  to  assert  his  rights.     Davis  had  posession  of  the 
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land  when  he  took  William  Park  Lea's  deed,  claimiDg  for  himself^ 
and  adversely  to  all  others;  and  he  so  continued  in  possesirion  till 
he  sold  the  land  in  December,  1852.  This  adverse  possession  was 
in  itself  notice  that  he  held  the  land  under  a  title,  the  character  of 
which  the  complainant  was  bound  to  ascertain.  (Landis  v.  Brant, 
10  How.  375.) 

Furthermore,  Caldwell,  Keith  &  Mastin,  purchased  from  Davis 
in  December,  1852;  they  caused  the  deed  from  William  Park  Lea 
to  Davis,  and  the  one  from  the  latter  to  them,  to  be  duly  registered^ 
without  having  any  knowledge  of  the  complainant's  claim,  and 
without  the  existence  of  any  circumstance  to  put  them  on  inquiry 
respecting  it.  They  were  clearly  bona  fide  purchasers  of  a  legal 
title,  that  the  complainant  cannot  assail  in  equity. 

2.  The  respondents  rely  on  the  act  of  limitations  of  the  State  of 
Tennessee  as  a  protection  to  their  title  and  possession.  The  act 
declares  "  that  where  any  person  shall  have  had  seven  years'  pos- 
session of  any  lands  which  have  been  granted  by  tJiis  State,  holding 
or  claiming  the  same  by  virtue  of  a  deed  of  conveyance  or  other 
assurance,  purporting  to  convey  an  estate  in  fee  simple, 
{  *  499  ]  and  no  claim  by  suit  in  law  or  equity,  effectually  *  prose- 
cuted, shall  have  been  set  up  or  made  to  said  lands  within 
the  aforesaid  time,  then,  and  in  that  case,  the  person  or  persons, 
their  heirs  or  assigns^  so  holding  possession,  shall  be  entitled  to 
keep  and  hold  ])06session  of  such  quantity  of  land  as  shall  be  speci- 
fied and  described  in  his  deed^  &o.,  in  preference  to,  and  against 
all,  and  all  manner  of  person  or  persons  whatever." 

By  the  settled  construction  of  the  foregoing  act^  an  unregistered 
deed  is  a  sufficient  title  on  which  the  bar  can  be  founded ;  and 
when  John  Davis's  deed  from  William  Park  Leak  was  recorded,  it 
related  to  its  date,  and  was  good  to  draw  the  better  title  to  it  by 
force  of  the  statute. 

The  possessions  of  John  Davis,  and  Caldwell,  Keith  &  Mastin , 
made  one  possession ;  and  if  the  two  were  continaous  for  the  whole 
term  of  seven  years,  then  .the  bar  was  formed,  and  the  defense 
complete.  This  brings  us  to  the  fact  of  actual  possession  held  by 
Davis,  for  after  he  sold  to  Caldwell,  Keith  &  Mastin,  no  one  dis- 
putes their  actual  possession. 

Davis  purchased  the  improvements  on  the  land  from  Wallace, 
2&th  February,  1842,  for  the  sum  of  forty  dollars;  and  by  the 
agreement,  Wallace  was  to  hold  under  Davis  and  occupy  the  prem- 
ises for  three  years,  which  Wallaoe  proves  he  did*  He  then  left 
the  place,  and  Wilson  Abercrombie  went  into  possession  under 

Davis,  and  occupied  the  cabin  one  year.     It  being  in  the  midst  of 
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a  small  field  which  was  aDOually  cultivated  in  grain  crops,  Davis 
removed  the  cabin  beyond  the  field,  and  put  it  up  again  on  the 
forty-acre  lot,  and  Abercrombie  occupied  it  another  year.  He  was 
succeeded  by  Bailey  McCoy  as  tenant  of  the  cabin  under  Davis ; 
McCoy  occupied  it  for  a  year  or  more,  Wallace's  field  could  not 
have  included  more  than  some  three  acres,  and  had  an  orchard  of 
peach  trees  on  it.  After  the  cabin  was  removed,  Davis  enlarged 
the  field,  and  extended  it  across  the  southern  line  of  the  forty-acre 
lot,  and  also  enlarged  it,  from  time  to  time,  by  small  clearings  at 
the  other  end,  (which  were  made  for  turnip  patches,)  until  the 
field  included  about  twelve  acres,  and  which  was  annually  culti- 
vated by  Davis,  whose  residence  was  within  a  few  hundred  yards 
of  the  field,  on  the  adjoining  section  of  land.  This  field 
*  was  obviously  an  important  part  of  his  plantation.  That  [  *  500  ] 
portion  of  the  twelve-acre  field  lying  on  the  forty-acre 
lot  embraced,  when  this  suit  was  brought,  about  five  acres.  Mann, 
the  county  surveyor,  who  run  the  lines  of  the  forty-acre  lot,  in 
September,  1855,  so  states.  lie  proves  that  the  debris  and  ground 
plan  of  the  cabin  Wallace  built  and  occupied  were  quite  apparent; 
that  the  peach  trees  were  there,  and  that  the  old  and  wora  land 
was  plainly  distinguishable  from  that  more  recently  cleared  up, 
and  which  was  on  its  different  sides. 

To  overcome  the  evidence  of  continued  possession  on  the  part  of 
Davis,  two  witnesses  were  produced  by  the  complainant,  to  wit: 
Crawford  Braswell  and  Jesse  Shubird.  The  former  swears  that  he 
resided  in  Ducktown  from  June,  1845,  to  October,  1850;  that  he 
knew  John  Davis,  and  the  place  Wallace  improved.  *'I  at  one 
time  (says  he)  purposed  purchasing  that  eighty  acres  where  the 
Wallace  improvement  was.  Davis  told  me  that  he  had  only  the 
occupant  of  Luther  Wallace ;  that  he  did  not  own  the  land,  and 
that  he  had  moved  the  improvements  off  to  another  place;  and, 
having  asked  him  who  owned  the  land,  he  stated  it  was  entered  by 
a  man  by  the  name  of  Lea.  He  stated  he  had  moved  off  the  house 
and  fruit  trees,  and  I  think  he  also  named  the  time."  Says  he 
thinks  the  conversation  took  place  in  July,  1848. 

In  answer  to  another  question,  the  witness  says:  **Mr.  Davis 
showed  me  where  he  had  moved  the  house  from,  and  I  understood 
he  had  moved  all  the  improvements  off  that  place,  and  the  stock 
was  running  on  the  land  that  had  been  enclosed,  and,  if  any  of 
the  fencing  was  left,  I  did  not  notice  it.  The  place  was  grown  np 
very  much  with  bushes.  There  might  have  been  some  rotten  rails 
scattered  where  the  fence  was  put,  lying  among  the  bushes  and 
saplings." 

Digitized  by  VjOOQ IC 


123         SUPREME  COURT  OP  THE  UNITED  STATES. 

Lea  V.  Polk  Coanly  Copper  Company. 

This  is  represented,  also,  as  having  taken  place  in  July,  1848; 
and  the  witness  swears  that,  in.  the  succeeding  August,  Davis 
showed  him  where  the  Wallace  house  had  stood.  He  was  interro- 
gated, on  the  part  of  the  complainant,  as  follows: 

Please  state  whether  or  not  you  afterwards  heard  John  Davis  set 
up  claim  to  the  Wallace  eighty-acre  tract;  and  if  so,  state  when  it 

was,  and  fully  what  he  said  to  you  on  the  subject. 
[  *  501  ]  *  Answer,  In  the  winter  of  1849,  there  was  a  man  there 
from  Bradley  county,  looking  at  Davis's  land,  and  talking 
of  buying  him  out.  I  happened  at  Davis's  at  the  time,  and  he  re- 
quested me  not  to  mention  the  conversation  to  any  person,  that  had 
passed  between  us,  about  the  land ;  that  if  he  sold  his  land  to  that 
man,  he  should  sell  the  Wallace  place  also. 

Question  by  same.  Please  state  whether  that  was  the  first  time 
you  heard  him  assume  to  own  the  eighty-acre  Wallace  tract. 

Answer.  He  did  not  profess  to  own  it  then,  but  said  he  should 
sell  it  with  the  balance,  if  he  sold  at  all. 

Interrogatory  by  same.  State  whether  or  not  John  Davis  had  the 
Luther  Wallace  place  enclosed  at  any  time ;  and  if  so,  state  when 
he  had.it  done. 

Answer,  If  he  had  it  enclosed  at  any  time,  it  was  since  I  left 
that  country. 

To  the  cross-interrogatories,  the  witness  stated: 

Do  you  say  there  was  no  land  on  the  Wallace  tract  enclosed  and 
in  cultivation  during  the  years  1848,  1849,  and  1850? 

Answer,  None  in  1848,  and  none  afterwards  that  I  know  of. 

Are  you  acquainted  with  the  boundaries  of  the  Wallace  land, 
and  can  you  say,  positively,  that  there  was  no  land  on  said  tract 
in  cultivation  during  the  aforesaid  years? 

Answer,  I  was  not  acquainted  with  the  lines  of  the  tract,  and,  if 
there  was  any  in  cultivation  on  the  tract,  I  did  not  know  it. 

Can  you,  then,  say  positively  that  no  part  of  the  field,  about 
where  the  old  Wallace  house  stood,  was  in  cultivation  during  the 
time  mentioned? 

Answer,  No  part  of  it  was  in  cultivation  during  the  time  I  lived 
there. 

In  your  answer  to  complainant's  sixth  question,  you  say  he 
(John  Davis)  stated  that  Lea  had  entered  the  land.  State  where 
that  conversation  took  place,  when ;  and  if  any  person  was  present, 
give  the  name  or  names. 

Answer,  This  conversation  took  place  at  Davis's  mill,  in  the 
month  of  July,  1848,  and  there  was  no  person  present. 

In  your  answer  to  complainant's  third  question,  you  say  that 

..,...,  Joogle 
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John  Davis  told  you  he  had  only  the  occupant  right, 
which  he  *  had  purchased  from  Wallace,  and  that  he  did  [  *  502  ] 
not  own  the  land ;  state  exactly  what  he  told  you,  and  at 
what  time. 

Answer.  In  the  month  of  July,  1848,  he  made  the  statements  I 
have  made  in  that  answer,  that  he  had  only  bought  the  improve- 
ments from  Wallace,  and  that* he  did  not  own  the  land,  and  would 
not  sell  it,  and  make  a  title  to  it. 

Shubird  swears  that  he  went  to  Ducktown  to  reside  in  1848,  and 
lived  there  about  three  years;  says  he  knew  John  Davis,  and  the 
Luther  Wallace  improvement. 

The  succeeding  questions  propounded  for  the  complainant,  and 
the  answers  to  them,  will  best  present  the  material  statement  of 
this  witness: 

State  whether  or  not  the  Luther  Wallace  improvement  was 
moved  from  the  place  where  he  first  put  it  up ;  and  if  so,  state 
who  had  it  moved,  and  where  it  was  moved  to. 

Answer.  The  houses,  fencing,  and  peach  trees,  were  moved  from 
the  place  they  were  first  put  on  the^  Luther  Wallace  place.  They 
were  moved  by  John  Davis,  and  put  on  his  own  land. 

How  far  were  these  improvements  taken  from  where  Luther  Wal- 
lace had  put  them  up? 

Answer.  I  can't  exactly  say,  but  suppose  a  half  mile  or  three- 
quarters. 

Please  state  why  John  Davis  removed  these  improvements.  Tell 
all  you  may  have  heard  John  Davis  say  on  that  subject. 

Ansicer.  He  (John  Davis)  stated  to  me  that  the  reason  he  moved 
them  was,  that  he  was  afraid  he  would  lose  his  labor,  as  he  had 
understood  a  man  by  the  name  of  Lea  had  entered  the  land,  and 
stated  that  he  did  not  own  the  land. 

State  whether  or  not  you  ever  heard  John  Davis  claim  the  land 
where  the  Luther  Wallace  improvement  was,  at  any  time  while 
you  lived  with  him. 

Answer.  The  Luther  Wallace  place  is  now  called  Copper  Hill. 
I  think  in  about  the  year  1849,  after  the  copper  property  came  into 
notice,  John  Davis  set  up  a  claim,  and  said  it. 

Do  you  know  whether  or  not  the  Luther  Wallace  improvement 
or  property  was  left  vacant  and  turned  out  at  the  time  Davis  re- 
moved the  fencing,  &c.,  away?  And  if  so,  state  how  long  it  was 
left  vacant. 

*  Answer.  The  property  was  left  vacant — how  long  I  [  *  603  ] 
can't  say,  but  until  Davis  set  up  his  claim;  he  then  com- 
menced fixing  up  the  fencing  again. 
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On  cross-exarai nation^  the  witneHs  states  that  he  went  to  Duck- 
town  in  March,  1848;  that  the  Wallace  house  had  been  removed 
before ;  nor  was  there  any  enclosed  land  on  the  Copper  Hill  tract 
when  he  went  there. 

He  is  then  further  interrogated,  and  answers : 

How  can  you  say,  then,  as  in  youranswer  to  complainant's  third 
interrogatory,  that  the  house,  fencing,  and  peach  trees,  were  re- 
moved by  John  Davis,  and  put  upon  his  own  land? 

Answer.  I  heard  John  Davis  say  so. 

At  what  time  did  Davis  tell  you  this,  and  how  did  he  happen  to 
speak  to  you  on  this  subject  ? 

Answer.  Shortly  after  I  went  there-*-!  can't  say  exactly  what  time 
— John  Davis  and  myself,  after  passing  through  his  &rra,  passed 
upon  the  vacant  place  of  Luther  Wallace.  He  mentioned  the  sub- 
ject  himself,  and  told  what  I  have  heretofore  stated. 

On  which  side  of  Davis's  mill  creek  was  the  improvement  of 
which  you  have  been  speaking  situated? 

Anmver.  It  was  situated  on  the  left  hand  when  going  up  the 
creek.  ^ 

Was  there  not,  at  that  time,  a  small  field  enclosed  between  the 
mill  creek  and  the  Copper  Hill  ? 

Answer,  Not  to  my  knowledge,  as  I  don't  know  whether  there 
was  or  not,  as  I  know  nothing  about  it,  only  as  Davis  told  me  that 
he  had  taken  all  off. 

Was  there  any  person  present  when  this  conversation  occurred 
between  you  and  Davis?     If  so,  state  who  it  was. 

Anstoer,  There  was  no  person  present. 

If  the  evidence  of  these  two  witnesses  be  true,  then  there  was  no 
continuous  adverse  holding  ;  and  the  question  is,  whether  it  is  en- 
titled to  credit?  Braswell  swears  that  the  entire  improvements 
^ere  removed,  including  the  fruit  trees  ;  and  that  the  land  where 
the  Wallace  improvement  had  been  made  was  grown  up  and  over- 
run with  bushes  and  saplings  ;  that  this  was  the  condition  of  the 
place  in  1848.  Shubird  proves  the  same,  with  the  excep- 
[  *  504  ]  tion  that  he  says  nothing  as  *  respects  the  undergrowth. 
So  far  as  conversations  with  John  Davis  are  given,  they 
may  be  dismissed,  with  the  remark,  that  he  had  obtained  William 
Park  Lea's  deed  for  the  land  in  June,  1846,  and  was  not  at  all 
likely  to  carefully  disavow  all  title,  and  say  the  land  belonged  to 
one  Lea. 

In  1856,  when  these  depositions  were  taken,  John  Davis  was 
dead,  and  courts  of  justice  lend  a  very  unwilling  ear  to  statements 
of  what  dead  men  had  said. 
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Many  witnesses  have  been  examined  to  prove  that  Braswell  and 
Shiibird  are  not  entitled  to  credit  on  oath  as  witnesses,  and  many 
prove  the  reverse.  That  they  are  men  of  no  substantial  worth,  and 
of  little  respectability,  is  manifest  enough,  and  confidence  in  their 
integrity  is  certainly  impaired.  But  in  this  case,  as  in  most  others, 
the  integrity  of  the  witnesses  is  easily  ascertained.  If  the  land  was 
grown  up  in  bushes  and  saplings  in  1848,  it  must  have  been  thrown 
out  as  a  waste  place  six  or  eight  years  before  that  time.  Davis 
purchased  Wallace's  possession  in  February,  1842.  Wallace  re- 
mained there  three  years  by  agreement  with  Davis.  Then  Aber- 
crombie  came  in,  and  occupied  the  house  one  year  whilst  it  stood  in 
the  field.  It  was  then  removed  beyond  the  field,  and  had  no  con- 
nection with  it.  Davis  himself  took  possession  of  the  cleared  land, 
and  cultivated  it.  It  was  rented  by  Davis  to  Dugger,  either  in 
1849  or  1850,  and  he  raised  a  crop  on  it.  The  orchard  was  there 
then,  and  continued  there  till  1855,  after  this  suit  was  brought,  as 
Mann,  the  county  surveyor,  proves,  who  traced  the  lines  of  the 
Copper  Hill  tract,  and  examined  the  cleared  land  in  the  twelve-acre 
field,  and  especially  that  part  north  of  the  southern  line  of  the 
forty-acre  lot.  Mann  states  that  the  marks  of  the  old  house  built 
by  Wallace  were  plainly  visible,  and  so  was  the  old  worn  land 
cleared  by  Wallace,  and  that  the  peach  trees  were  there.  Sub- 
stantially the  same  facts  are  proved  by  nearly  all  of  the  witnesses 
examined  on  part  of  the  respondents.  It  is  the  most  familiar  fact 
in  the  cause. 

That  the  Wallace  field  and  orchard  were  constantly  under  fence 
from  the  time  Davis  purchased  of  Wallace,  and  certainly  never 
abandoned  nor  overrun  with  brushwood  and  saplings,  is  fully  es- 
tablished. 

*  And  our  opinion  is,  that  when  Braswell  and  Shubird  [  *  505  ] 
dei)osed  to  the  reverse,  they  stated  what  was  untrue. 

The  complainant  in  his  amended  bill  does  not  controvert  the  fact 
that  adverse  possession,  for  more  than  seven  years,  had  been  holden 
of  the  land  in  dispute,  but  relies  on  the  following  allegations  to 
avoid  the  bar,  to  wit: 

Your  orator  shows  the  defendants,  in  their  answers  on  file,  charge 

that  the  said  John  Davis  and  those  claiming  under  him  had  seven 

years'  peaceable,  uninterrupted,  adverse  possession  of  the  land  in 

dispute,  previously  to  the  filing  of  the  original  bill,  and  previous 

to  the  suit  at  law;  as  to  which  facts  no  answer  is  asked  herein 

from   defendants;  but  if  any  such  possession  existed,  your  orator 

charges,  and  which  charge  your  orator  does  require  to  be  answered, 

that  it  was  a  fraudulent  possession  under  a  fraudulent  grant  and 
Vol.  iii— 9  ...„_,. ^^ ^.e 
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fraudulent  deed,  the  registration  of  which  was  postponed  until 
within  about  the  last  two  years ;  that  the  possession  of  your  orator's 
grant,  first  by  the  said  William  Park  Lea,  and  then  by  the  said 
John  Davis,  was  fraudulently  concealed  from  him  by  them ;  that  he 
never  had  any  knowledge  or  information  thereof  until  about  the 
time  stated  in  his  original  bill,  and  within  the  last  twelve  months; 
and  that,  as  his  cause  of  action  was  thus  fraudulently  concealed, 
the  statute  of  limitations  cannot  apply. 

These  allegations  are  specially  denied  by  the  answer  of  the  re- 
spondents, except  as  to  the  fact  that  the  deed  from  William  Park 
Lea  to  John  Davis  was  not  registered,  which  is  admitted.  Of  the 
other  allegations  there  is  no  proof,  and  of  course  they  are  not  in 
the  case. 

Whether  Lea  had  title  or  not  at  the  time  he  conveyed  to  Davis 
is  altogether  immaterial,  as  the  Tennessee  act  of  limitation  intended^ 
to  protect  and  confirm  void  deeds  purporting  to  convey  an  estate  in 
fee  simple,  where  seven  years*  adverse  possession  had  been  held 
under  them.  Nor  was  Davis  bound  to  register  his  deed  from  Lea; 
between  them,  as  grantor  and  grantee,  it  was  valid  without  regis- 
tration. Neither  can  the  complainant  be  heard  to  say  that  he  had 
no  notice  of  the  fact  that  Davis  claimed  title  to  the  land.  His 
possession  and  adverse  holding  was  notice  to  the  world,  as  will  be 

seen  by  the  case  of  Landis  v.  Brant,  above  cited. 
[*506]       *  On  the  two  grounds  above  stated,  we  order  that  the 
decree  of  the  circuit  court  dismissing  the  bill  be  affirmed. 

Mr.  Justice  Daniel  dissenting: 

In  the  case  of  Lea  v.  The  Coppermine  Company,  it  is  my  opin- 
ion that  the  company,  as  a  corporation,  could  neither  plead  nor  be 
impleaded  in  a  court  of  the  United  States. 


Stephen  V.  R.  Ableman,  Plaintiff  in  Error,  v,  Sherman  M.  Booth; 
and  The  United  States,  Plaintiff  in  Error,  v.  Sherman  M. 
Booth. 

CONSTITUTIOKAL    LaW — CONFLICT    BETWEEN    StATE    AND    FeDBEAL    ConBT&— HaBEAS 

Corpus. 
21  H.  506. 

1.  The  act  of  congress  of  September  IS,  1860,  usually  called  the  fugitive  slave  law,  is 
constitutional  and  valid. 

2.  The  exclusive  jurisdiction  for  offenses  against  that  law  in  the  State  of  Wisconsin  is 
vested  in  the  district  court  of  the  United  States  for  that  district,  and  from  its  jndg- 
ment  no  appeal  or  writ  of  error  lies  to  any  other  court,  State  or  federal:  T 
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3.  The  commissioDer  of  the  United  States  has  authority  to  examine  and  commit,  for  the 
action  of  the  district  court  and  its  grand  jury,  a  prisoner  charged  with  an  offense 
against  that  act;  and  no  State  court  has  any  jurisdiction  or  authority  to  release  a 
prisoner  so  committed. 

4.  State  courts  have  no  power  to  review  or  reverse  the  judgment  of  the  courts  of  the 
United  States;  and  an  attempt  to  do  this,  by  virtue  of  a  writ  of  habeas  corpus,  is  with- 
out jurisdiction,  and  a  violation  of  the  law  and  constitution  of  the  United  States. 

6.  From  any  such  judgment  or  order  of  the  supreme  court  of  the  State  a  writ  of  error 
liee  to  this  court  under  the  25th  section  of  the  judiciary  act. 

6.  When  a  State  court  in  informed  that  a  per.«on  is  unlawfully  imprisoned,  it  is  its  duty, 
by  reason  of  its  general  power  to  release  persons  so  situated,  to  issue  the  writ;  and 
when  it  is  made  known  to  the  court  that  the  person  is  held  by  virtue  of  an  order  of 
a  court  of  the  United  Stat^,  the  writ  should  be  discharged. 

7.  So,  when  the  officer  who  holds  the  prisoner  under  such  authority  is  served  with  the 
writ,  he  should  make  return  of  the  cause  of  the  commitment  and  his  authority  for 
holding  him.  but  should  not  deliver  the  prisoner  to  the  court  or  part  with  his 
custody. 

Thesb  are  two  cases  brought  by  writ  of  error  to  the  supreme  court 
of  Wisconsin.     The  facts  are  fully  stated  in  the  opinion. 

Mr,  Black,  attorney  general,  appeared  for  plaintiff. 

Mr.  Booth  furnished  pamphlet  and  arguments,  and  the  opinions 
of  the  supreme  court  of  Wisconsin  were  also  produced. 

*  Mr.  Chief  Justice  Tanet  delivered  the  opinion  of  the  [  *  607  ] 
court. 

The  plaintiff  in  error  in  the  first  of  these  cases  is  the  marshal 
of  the  United  States  for  the  district  of  Wisconsin,  and  the  two  cases 
have  arisen  out  of  the  same  transaction,  and  depend,  to  some  ex- 
tent, upon  the  same  principles.  On  that  account,  they  have  been 
argued  and  considered  together ;  and  the  following  are  the  facts  as 
they  appear  in  the  transcripts  l)efore  us: 

Sherman  M.  Booth  was  charged  before  Winfield  Smith,  a  com- 
missioner duly  appointed  by  the  district  court  of  the  United  States 
for  the  district  of  Wisconsin,  with  having,  on  the  11th  day  of 
March,  1854,  aided  and  abetted,  at  Milwaukee,  in  the  said  district, 
the  escape  of  a  fugitive  slave  from  the  deputy  marshal,  who  had  him 
in  custody  under  a  warrant  issued  by  the  district  judge  of  the  United 
States  for  that  district,  under  the  act  of  congress  of  September  18, 
1850. 

Upon  the  examination  before  the  commissioner,  he  was  satisfied 
that  an  offense  had  been  committed  as  charged,  and  that  there  was 
probable  cause  to  believe  that  Booth  had  been  guilty  of  it;  and 
thereupon  held  him  to  bail  to  appear  and  answer  before  the  district 
court  of  the  United  States  for  the  district  of  Wisconsin,  on  the  first 
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Monday  in  July  then  next  ensuing.  But  on  the  26th  of  May  his 
bail  or  surety  in  the  recognizance  delivered  him  to  the  marshal,  in 
the  presence  of  the  commissioner,  and  requested  the  commissioner 
to  recommit  Booth  to  the  custody  of  the  marshal ;  and  he  having 
failed  to  recognize  again  for  his  appearance  before  the  district  court, 
the  commissioner  committed  him  to  the  custody  of  the  marshal,  to 
be  delivered  to  the  keeper  of  the  jail  until  he  should  be  discharged 
by  due  course  of  law. 

Booth  made  application  on  the  next  day,  the  27th  of 
[  *  608]  May,  *  to  A.  D.  Smith,  one  of  the  justices  of  the  supreme 
court  of  the  State  of  Wisconsin,  for  a  writ  of  habeas  corpus y 
stating  tbat  he  was  restrained  of  his  liberty  by  Stephen  V.  R.  Able- 
man,  marshal  of  the  United  States  for  that  district,  under  the 
warrant  of  commitment  hereinbefore  mentioned ;  and  alleging  that 
his  imprisonment  was  illegal,  because  tlie  act  of  congress  of  Sep- 
tember 18,  1830,  was  unconstitutional  and  void;  and  also  that  the 
warrant  was  defective,  and  did  not  describe  the  offense  created  by 
that  act,  even  if  the  act  were  valid. 

Upon  this  application,  the  justice,  on  the  same  day,  issued  the 
writ  of  habeas  carpWf  directed  to  the  marshal,  requiring  him  fortli- 
with  to  have  the  body  of  Booth  before  him,  (the  said  justice,)  to- 
gether with  the  time  and  cause  of  his  imprisonment.  The  marshal 
thereupon,  on  the  day  above  mentioned,  produced  Booth,  and  made 
his  return,  stating  that  he  was  received  into  his  custody  as  marshal 
on  the  day  before,  and  held  in  custody  by  virtue  of  the  warrant  of 
the  commissioner  above  mentioned,  a  copy  of  which  he  annexed  to 
and  returned  with  the  writ. 

To  this  return  Booth  demurred,  as  not  sufBcient  in  law  to  justify 
his  detention.  And  upon  the  hearing  the  justice  decided  that  his 
detention  was  illegal,  and  ordered  the  marshal  to  discharge  him 
and  set  him  at  liberty,  which  was  accordingly  done. 

Afterwards,  on  the  9th  of  June,  in  the  same  year,  the  marshal 
applied  to  the  supreme  court  of  the  State  for  a  certiorari^  setting 
forth  in  his  application  the  proceedings  hereinbefore  mentioned, 
and  charging  that  the  release  of  Booth  by  the  justice  was  erroneous 
and  unlawful,  and  praying  that  his  proceedings  might  be  brought 
before  the  supreme  court  of  the  State  for  revision. 

The  certiorari  was  allowed  on  the  same  day  ;  and  the  writ  was 
accordingly  issued  on  the  12th  of  the  same  month,  and  returnable 
on  the  third  Tuesday  of  the  month ;  and  on  the  20th  the  return 
was  made  by  the  justice,  stating  the  proceedings,  as  hereinbefore 
mentioned. 

The  case  was  argued  before  the  supreme  court  of  the  State,  and 
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on  the  19th  of  July  it  pronounced  its  judgment,  affirming 

*  the  decision  of  the  associate  justice  discharging  Booth  [  *  509  ] 
from  imprisonment,  with  costs   against   Ableman^   the 
marshal. 

Afterwards,  on  the  26th  of  October,  the  marshal  sued  out  a  writ 
of  error,  returnable  to  this  court  on  the  first  Monday  of  December, 
1854,  in  order  to  bring  the  judgment  here  for  revision;  and  the 
defendant  in  error  was  regularly  cited  to  appear  on  that  day ;  and 
the  record  and  proceedings  were  certified  to  this  court  by  the  clerk 
of  the  State  court  in  the  usual  form,  in  obedience  to  the  writ  of  error. 
And  on  the  4th  of  December,  Booth,  the  defendant  in  error,  filed 
a  memorandum  in  writing  in  this  court,  stating  that  he  had  been 
cited  to  appear  here  in  this  case,  and  that  he  submitted  it  to  the  judg- 
ment of  this  court  on  the  reasoning  in  the  argument  and  opinions 
in  the  printed  pamphlets  therewith  sent. 

After  the  judgment  was  entered  in  the  supreme  court  of  Wis- 
consin, and  before  the  writ  of  error  was  sued  out,  the  State  court 
entered  on  its  record,  that,  in  the  final  judgment  it  had  rendered, 
the  validity  of  the  act  of  congress  of  September  18,  1850,  and  of 
February  12,  1793,  and  the  authority  of  the  marshal  to  hold  the 
defendant  in  his  custody,  under  the  process  mentioned  in  his  return 
to  the  writ  of  habeas  corpta,  were  respectively  drawn  in  question, 
and  the  decision  of  the  court  in  the  final  judgment  was  against 
their  validity,  respectively. 

This  certificate  was  not  necessary  to  give  this  court  jurisdiction, 
because  the  proceedings  upon  their  face  show  that  these  questions 
arose,  and  how  they  were  decided  ;  but  it  shows  that  at  that  time 
the  supreme  court  of  Wisconsin  did  not  question  their  obligation 
to  obey  the  writ  of  error,  nor  the  authority  of  this  court  to  re-exam- 
ine their  judgment  in  the  cases  specified.  And  the  certificate  is 
given  for  the  purpose  of  placing  distinctly  on  the  record  the  points 
that  were  raised  and  decided  in  that  court,  in  order  that  this  court 
might  have  no  difficulty  in  exercising  its  appellate  power,  and  pro- 
nouncing its  judgment  upon  all  of  them. 

We  come  now  to  the  second  casf5.  At  the  January  term  of  the 
district  court  of  the  United  States  fur  the  district  of  Wisconsin, 
after  Booth  had  been  set  at  liberty,  and  after  the  transcript  of 
the  proceedings  in  the  case  above  mentioned  had  been 

*  returned  to  and  filed  in  this  court,  the  grand  jury  found  [  *  510  ] 
a  bill  of  indictment  against  Booth   for  the  offense  with 

which  he  was  charged  before  the  commissioner,  and  from  which 
the  State  court  had  discharged  him.  The  indictment  was  found 
on  the  4th  of  January,  1855.     On  the  9th  a  motion  was  made,  by 
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counsel  on  behalf  of  the  accused,  to  quash  the  indictment,  which 
was  overruled  by  the  court,  and  he  thereupon  pleaded  not  guilty, 
upon  which  issue  was  joined.  On  the  10th  a  jury  was  called  and 
appeared  in  court,  when  he  challenged  the  array ;  but  the  chal- 
lenge was  overruled  and  the  jury  impaneled.  The  trial,  it  ap- 
pears, continued  from  day  to  day,  until  the  13th,  when  the  jury 
found  him  guilty  in  the  manner  and  form  in  which  he  stood  in- 
dicted in  the  fourth  and  fifth  counts.  On  the  16th  he  moved  for  a 
new  trial  and  in  arrest  of  judgment,  which  motions  were  argued 
on  the  20th,  and  on  the  23d  the  court  overruled  the  motions,  and 
sentenced  the  prisoner  to  be  imprisoned  for  one  month,  and  to  pay 
a  fine  of  $1,000  and  the  costs  of  prosecution;  and  that  he  remain 
in  custody  until  the  sentence  was  complied  with. 

We  have  stated  more  particularly  these  proceedings,  from  a 
sense  of  justice  to  the  district  court,  as  they  show  that  every  oppor- 
tunity of  making  his  defense  was  afforded  him,  and  that  his  case 
was  fully  heard  and  considered. 

On  the  26th  of  January,  three  days  afker  the  sentence  was  passed, 
the  prisoner  by  his  counsel  filed  his  petition  in  the  supreme  court 
of  the  State,  and  with  his  petition  filed  a  copy  of  the  proceedings 
in  the  district  court,  and  also  affidavits  from  the  foreman  and  one 
other  member  of  the  jury  who  tried  him,  stating  that  their  verdict 
was,  guilty  on  the  fourth  and  fifth  counts,  and  not  guilty  on  the 
other  three;  and  stated  in  his  petition  that  his  imprisonment  was 
illegal,  because  the  fugitive  slave  law  was  unconstitutional;  that 
the  district  court  had  no  jurisdiction  to  try  or  punish  him  for  the 
matter  charged  against  him,  and  that  the  proceedings  and  sen- 
tence of  that  court  were  absolute  nullities  in  law.  Various  other 
objections  to  the  proceedings  are  alleged,  which  are  unimportant  in 
the  questions  now  before  the  court,  and  need  not,  therefore,  be  par- 
ticularly stated.  On  the  next  day,  the  27th,  the  court 
[  *  511  ]  directed  *  two  writs  of  habeas  corpus  to  be  issued — one  to 
the  marshal,  and  one  to  tlie  sheriff  of  Milwaukee,  to  whose 
actual  keeping  the  prisoner  was  committed  by  the  marshal,  by 
order  of  the  district  court.  The  habeas  corpus  directed  each  of 
them  to  produce  the  body  of  the  prisoner,  and  make  known  the 
cause  of  his  imprisonment,  immediately  after  the  receipt  of  the 
writ. 

On  the  30th  of  January  the  marshal  made  his  return,  not  ac- 
knowledging the  jurisdictiction,  but  stating  the  sentence  of  the 
district  court  as  his  authority  ;  that  the  prisoner  was  delivered  to, 
and  was  then  in  the  actual  keeping  of  the  sheriff  of  Milwaukee 
county,  by  order  of  the  court,  and  he  therefore  had  no  control  of 
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the  body  of  the  prisoner ;  and  if  the  sheriff  had  not  received  him, 
he  should  so  have  reported  to  the  district  courfc,  and  should  have 
conveyed  him  to  some  other  place  or  prison,  as  the  court  should 
command. 

On  the  same  day  the  sheriff  produced  the  body  of  Booth  before 
the  State  court,  and  returned  that  he  had  been  committed  to  his 
custody  by  the  marshal,  by  virtue  of  a  transcript,  a  true  copy  of 
which  was  annexed  to  his  return,  and  which  was  the  only  process 
or  authority  by  which  he  detained  him. 

This  transcript  was  a  full  copy  of  the  proceedings  and  sentence 
in  the  district  court  of  the  United  States,  as  hereinberore  stated. 
To  this  return  the  accused,  by  his  counsel,  filed  a  general  demurrer. 

The  court  ordered  the  hearing  to  be  postponed  until  the  2d  of 
February,  and  notice  to  be  given  to  the  district  attorney  of  the 
United  States.  It  was  accordingly  heard  on  that  day,  and  on  the 
next,  (February  3d,)  the  court  decided  that  the  imprisonment  was 
illegal,  and  ordered  and  adjudged  that  Booth  be,  and  he  was  by 
that  judgment,  forever  discharged  from  that  imprisonment  and  re- 
straint, and  he  was  accordingly  set  at  liberty. 

On  the  21st  of  April  next  following,  the  attorney  general  of  the 
United  States  presented  a  petition  to  the  chief  justice  of  the  supreme 
court,  stating  briefly  the  facts  in  the  case,  and  at  the  same  time 
presenting  an  exemplification  of  tlie  proceedings  hereinbefore  stated, 
duly  certified  by  the  clerk  of  the  State  court,  and  averring 
in  his  petition  that  the  State  court  had  no  *  jurisdiction  [*512] 
in  the  case,  and  praying  that  a  writ  of  error  might  issue  to 
bring  its  judgment  before  this  court  to  correct  the  error.  The  writ 
of  error  was  allowed  and  issued,  and,  according  to  the  rules  and 
practice  of  the  court,  was  returnable  on  the  first  Monday  of  Decem- 
ber, 1855,  and  a  citation  for  the  defendant  in  error  to  appear  on 
that  day  was  issued  by  the  chief  justice  at  the  same  time. 

No  return  having  been  made  to  this  writ,  the  attorney  general, 
on  the  Ist  of  February,  1856,  filed  aflSdavits,  showing  that  the  writ 
of  error  had  been  duly  served  on  the  clerk  of  the  supreme  court  of 
Wisconsin,  at  his  office,  on  the  30th  of  May,  1855,  and  the  citation 
served  on  the  defendant  in  error  on  the  28th  of  June,  in  the  same 
year.  And  also  the  affidavit  of  the  district  attorney  of  the  United 
States  for  the  district  of  Wisconsin,  setting  forth  that  when  he 
served  the  writ  of  error  upon  the  clerk,  as  above  mentioned,  he  was 
informed  by  the  clerk,  and  has  also  been  informed  by  one  of  the 
justices  of  the  supreme  court,  which  released  Booth,  'Uhatthe  court 
had  directed  the  clerk  to  make  no  return  to  the  xorit  of  error y  and  to 
enter  no  order  upon  the  journals  or  records  of  the  court  concerning  the 
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same/'  And,  upon  these  proofs,  the  attorney  general  moved  the 
court  for  an  order  upon  the  clerk  to  make  return  to  the  writ  of 
error,  on  or  before  the  first  day  of  the  next  ensuing  term  of  this 
court.  The  rule  was  accordingly  laid,  and  on  the  22d  of  July, 
1856,  the  attorney  general  filed  with  the  clerk  of  this  court  the  affi- 
davit of  the  marshal  of  the  district  of  Wisconsin,  that  he  had  served 
the  rule  on  the  clerk  on  the  7th  of  the  month  above  mentioned ; 
and  no  return  having  been  made,  the  attorney  general,  on  the 
27th  of  February,  1857,  moved  for  leave  to  file  the  certified  copy 
of  the  record  of  the  supreme  court  of  Wisconsin,  which  he  had 
produced  with  his  application  for  the  writ  of  error,  and  to  docket 
the  case  in  this  court,  in  conformity  with  a  motion  to  that  efiect 
made  at  the  last  term.  And  the  court  thereupon,  on  the  6th  of 
March,  1857,  ordered  the  copy  of  the  record  filed  by  the  attorney 
general  to  be  received  and  entered  on  the  docket  of  this  court,  to 
have  the  same  effect  and  legal  operation  as  if  returned  by  the  clerk 
with  the  writ  of  error,  and  that  the  case  stand  for  argu- 
[  *  513  ]  ment  *at  the  next  ensuing  term,  without  further  notice  to 
either  party. 

The  case  was  accordingly  docketed,  but  was  not  reached  for  argu- 
ment in  the  regular  order  and  practice  of  the  court  until  the  present 
term. 

This  detailed  statement  of  the  proceedings  in  the  different  courts 
has  appeared  to  be  necessary  in  order  to  form  a  just  estimate  of  the 
action  of  the  different  tribunals  in  which  it  has  been  heard,  and  to 
account  for  the  delay  in  the  final  decision  of  a  case,  which,  from  its 
character,  would  seem  to  have  demanded  prompt  action.  The  first 
case,  indeed,  was  reached  for  trial  tw.o  terms  ago.  But  as  the  two 
cases  are  different  portions  of  the  same  prosecution  for  the  same 
offense,  they  unavoidably,  to  some  extent,  involve  the  same  principles 
of  law,  and  it  would  hardly  have  been  proper  to  hear  and  decide 
the  first  before  the  other  was  ready  for  hearing  and  decision.  They 
have  accordingly  been  argued  together,  by  the  attorney  general 
of  the  United  States,  at  the  present  term.  No  counsel  has  in  either 
case  appeared  for  the  defendant  in  error.  But  we  have  the  pam- 
phlet arguments  filed  and  referred  to  by  Booth  in  the  first  case,  as 
hereinbefore  mentioned,  also  the  opinions  and  arguments  of  the 
supreme  court  of  Wisconsin,  and  of  the  judges  who  compose  it,  in 
full,  and  are  enabled,  therefore,  to  see  the  grounds  on  which  they 
rely  to  support  their  decisions. 

It  will  be  seen,  from  the  foregoing  statement  of  facts,  that  a 
judge  of  the  supreme  court  of  the  iState  of  Wisconsin,  in  the  first  of 
these  cases,  claimed  and  exercised  the  right  to  supervise  and  annul 
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the  proceedings  of  a  commissioner  of  the  United  States,  and  to  dis- 
charge a  prisoner,  who  had  been  committed  by  the  commissioner 
for  an  offense  against  the  laws  of  this  government,  and  that  this 
exercise  of  power  by  the  judge  was  afterwards  sanctioned  and 
affirmed  by  the  supreme  court  of  the  State. 

In  the  second  case,  the  State  court  has  gone  a  step  further,  and 
claimed  and  exercised  jurisdiction  over  the  proceedings  and  judg- 
ment of  a  district  court  of  the  United  States,  and  upon  a 
summary  and  collateral  proceeding,  by  habeas  corpus,  *  has  [  *  514  ] 
set  aside  and  annulled  its  judgment,  and  discharged  a  pris- 
oner who  had  been  tried  and  found  guilty  of  an  offense  against  the 
laws  of  the  United  States,  and  sentenced  to  imprisonment  by  the 
district  court. 

And  it  further  appears  that  the  Stat«  court  have  not  only  claimed 
and  exercised  this  jurisdiction,  but  have  also  determined  that  their 
decision  is  final  and  conclusive  upon  all  the  courts  of  the  United 
States,  and  ordered  their  clerk  to  disregard  and  refuse  obedience  to 
the  writ  of  error  issued  by  this  court,  pursuant  to  the  act  of  con- 
gress of  1789,  to  bring  here  for  examination  and  revision  the  judg- 
ment of  the  State  court. 

These  propositions  are  new  in  the  jurisprudence  of  the  United 
States,  as  well  as  of  the  States ;  and  the  supremacy  of  the  State 
courts  over  the  courts  of  the  United  States,  in  cases  arising  under 
the  constitution  and  laws  of  the  United  States,  is  now  for  the  first 
time  asserted  and  acted  upon  in  the  supreme  court  of  a  State. 

The  supremacy  is  not,  indeed,  set  forth  distinctly  and  broadly, 
in  so  many  words,  in  the  printed  opinions  of  the  judges.  It  is  in- 
termixed with  elaborate  discussions  of  different  provisions  in  the 
fugitive  slave  law,  and  of  the  privileges  and  power  of  the  writ  of 
habeas  corpiis.  But  the  paramount  power  of  the  State  court  lies  at 
the  foundation  of  these  decisions;  for  their  commentaries  upon  the 
provisions  of  that  law,  and  upon  the  privileges  and  power  of  the 
writ  of  habeas  corpus,  were  out  of  place,  and  their  judicial  action 
upon  them  without  authority  of  law,  unless  they  had  the  power  to 
revise  and  control  the  proceedings  in  the  criminal  case  of  which 
they  were  speaking ;  and  their  judgments,  releasing  the  prisoner, 
and  disregarding  the  writ  of  error  from  this  court,  can  rest  upon 
no  other  foundation. 

If  the  judicial  power  exercised  in  this  instance  has  been  reserved 
to  the  States,  no  offense  against  the  laws  of  the  United  States  can 
be  punished  by  their  own  courts,  without  the  permission  and  accord- 
ing to  the  judgment  of  the  courts  of  the  State  in  which  the  party 
happens  to  be  imprisoned ;  for,  if  the  supreme  court  of  Wisconsin 
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possessed  the  power  it  has  exercised  in  relation  to  offenses 
[*515]  against  the  act  of  congress  in  question,  *it  necessarily 

follows  that  they  must  have  the  same  judicial  authority 
in  relation  to  any  other  law  of  the  United  States ;  and,  conse- 
quently, their  supervising  and  controlling  power  would  embrace 
the  whole  criminal  code  of  the  United  States,  and  extend  to  offenses 
against  our  revenue  laws,  or  any  other  law  intended  to  guard  the 
different  departments  of  the  general  government  from  fraud  or  vio- 
lence. And  it  would  embrace  all  crimes,  from  the  highest  to  the 
lowest ;  including  felonies,  which  are  punished  with  death,  as  well 
as  misdemeanors,  which  are  punished  by  imprisonment.  And, 
moreover,  if  the  power  is  possessed  by  the  supreme  court  of  the 
State  of  Wisconsin,  it  must  belong  equally  to  every  other  State  in 
the  Union,  when  the  prisoner  is  within  its  territorial  limits ;  and 
it  is  very  certain  that  the  State  courts  would  not  always  agree  in 
opinion ;  and  it  would  often  happen,  that  an  act  which  was  admitted 
to  be  an  offense,  and  justly  punished,  in  one  State,  would  be  regarded 
as  innocent,  and  indeed  as  praiseworthy,  in  another. 

It  would  seem  to  be  hardly  necessary  to  do  more  than  state  the 
result  to  which  these  decisions  of  the  State  courts  must  inevitably 
lead.  It  is,  of  itself,  a  sufficient  and  conclusive  answer  ;  for  no  one 
will  suppose  that  a  government  which  has  now  lasted  nearly  seventy 
years,  enforcing  its  laws  by  its  own  tribunals,  and  preserving  the 
union  of  the  States,  could  have  lasted  a  single  year,  or  fulfilled  the 
high  trusts  committed  to  it,  if  offenses  against  its  laws  could  not 
have  been  punished  without  the  consent  of  the  State  in  which  the 
culprit  was  found. 

The  judges  of  the  supreme  court  of  Wisconsin  do  not  distinctly 
state  from  what  source  they  suppose  they  have  derived  this  judicial 
power.  There  can  be  no  such  thing  as  judicial  authority,  unless  it 
is  conferred  by  a  government  or  sovereignty ;  and  if  the  judges  and 
courts  of  Wisconsin  possess  the  jurisdiction  they  claim,  they  must 
derive  it  either  from  the  United  States  or  the  State.  It  certainly 
has  not  been  conferred  on  them  by  the  United  States;  and  it  is 
equally  clear  it  was  not  in  the  power  of  the  State  to  confer  it,  even 

if  it  had  attempted  to  do  so ;  for  no  State  can  authorize 
[*516]  one  of  its  judges  *or  courts  to  exercise  judicial  power, 

by  habeas  corpus  or  otherwise,  within  th«  jurisdiction  of 
another  and  independent  government.  And  although  the  State 
of  Wisconsin  is  sovereign  within  its  territorial  limits  to  a  certain 
extent,  yet  that  sovereignty  is  limited  and  restricted  by  the  consti- 
tution of  the  United  States.  And  the  powers  of  the  general  govern- 
ment, and  of  the  State,  although  both  exist  and  are  exercised 


DECEMBER  TERM,  1858.  139 

AblemaQ  v.  Booth  and  The  United  States  v.  Booth. 

within  the  same  territorial  limits,  are  yet  separate  and  distinct 
sovereignties,  acting  separately  and  independently  of  each  other, 
within  their  respective  spheres.  And  the  sphere  of  action  appro- 
priated to  the  United  States  is  as  far  beyond  the  reach  of  the  judi- 
cial process  issued  by  a  State  judge  or  a  State  court,  as  if  the  line 
of  division  was  traced  by  landmarks  and  monuments  visible  to  the 
eye.  And  the  State  of  Wisconsin  had  no  more  power  to  authorize 
these  proceedings'of  its  judges  and  courts,  than  it  would  have  had 
if  the  prisoner  had  been  confined  in  Michigan,  or  in  any  other  State 
of  the  Union,  for  an  oflfense  against  the  laws  of  the  State  in  which 
be  was  imprisoned. 

It  is,  however,  due  to  the  State  to  say,  that  we  do  not  find  this 
claim  of  paramount  jurisdiction  in  the  State  courts  over  the  courts 
of  the  United  States  asserted  or  countenanced  by  the  constitution 
or  laws  of  the  State.  We  find  it  only  in  the  decisions  of  the  judges 
of  the  supreme  court.  Indeed,  at  the  very  time  these  decisions  were 
made,  there  was  a  statute  of  the  State  which  declares  that  a  person 
brought  up  on  a  habeas  corpus  shall  be  remanded,  if  it  appears  that 
he  is  confined: 

**lst.  By  virtue  of  process,  by  any  court  or  judge  of  the  United 
States,  in  a  case  where  such  court  or  judge  has  exclusive  jurisdic- 
tion ;  or, 

'*  2d.  By  virtue  of  the  final  judgment  or  decree  of  any  competent 
court  of  civil  or  criminal  jurisdiction."  (Revised  Statutes  of  the 
State  of  Wisconsin,  1849,  ch.  124,  page  629.) 

Even,  therefore,  if  these  cases  depended  upon  the  laws  of  Wis- 
consin, it  would  be  difficult  to  find  in  these  provisions  such  a  grant 
of  judicial  power  as  the  supreme  court  claims  to  have  derived  from 
the  State. 

But,  as  we  have  already  said,  questions  of  this  kind 
must  *  always  depend  upon  the  constitution  and  laws  of  [*517] 
the  United  States,  and  not  of  a  State.  The  constitution 
was  not  formed  merely  to  guard  the  States  against  danger  from 
foreign  nations,  but  mainly  to  secure  union  and  harmony  at  homo ; 
for  if  this  object  could  be  attained,  there  would  be  but  little  danger 
from  abroad ;  and  to  accomplish  this  purpose,  it  was  felt  by  the 
statesmen  who  framed  the  constitution,  and  by  the  people  who 
adopted  it,  that  it  was  necessary  that  many  of  the  rights  of  sover- 
eignty which  the  States  then  possessed  should  be  ceded  to  the  gen- 
eral government ;  and  that,  in  the  sphere  of  action  assigned  to  it, 
it  should  be  supreme,  and  strong  enough  to  execute  its  own  laws 
by  its  own  tribunals,  without  interruption  from  a  State  or  from 

State  authorities.     And  it  was  evident  that  anything  short  of  this 
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would  be  inadequate  to  the  main  objects  for  which  the  government 
was  established ;  and  that  local  interests,  local  passions  or  preju^ 
dices,  incited  and  fostered  by  individuals  for  sinister  purposes,  would 
lead  to  acts  of  aggression  and  injustice  by  one  State  upon  the  rights:* 
of  another,  which  would  ultimately  terminate  in  violence  and  force, 
unless  there  was  a  common  arbiter  between  them,  armed  with 
power  enough  to  protect  and  guard  the  rights  of  all,  by  appropriate 
laws,  to  be  carried  into  execution  peacefully  by  its  judicial  tribu- 
nals. 

The  language  of  the  constitution,  by  which  this  power  is  granted, 
is  too  plain  to  admit  of  doubt  or  to  need  comment.  It  declares 
that  ''this  constitution,  and  the  laws  of  the  United  States  which 
shall  be  passed  in  pursuance  thereof,  and  all  treaties  made,  or  which 
shall  be  made,  under  the  authority  of  the  United  States,  shall  be  the 
supreme  law  of  the  land,  and  the  judges  in  every  State  shall  be 
bound  thereby,  anything  in  the  constitution  or  laws  of  any  State 
to  the  contrary  notwithstanding." 

But  the  supremacy  thus  conferred  on  this  government  could  not 
peacefully  be  maintained,  unless  it  was  clothed  with  judicial  power, 
equally  paramount  in  authority  to  carry  it  into  execution ;  for  if 
left  to  the  courts  of  justice  of  the  several  States,  conflicting  decis- 
ions would  unavoidably  take  place,  and  the  local  tribunals 
[*518]  could  hardly  be  expected  to  be  always  free  *from  the 
local  influences  of  which  we  have  spoken.  And  the  con- 
stitution and  laws  and  treaties  of  the  United  States,  and  the  powers 
granted  to  the  federal  government,  would  soon  receive  different 
interpretations  in  different  States,  and  the  government  of  the  United 
States  would  soon  become  one  thing  in  one  State  and  another  thing 
in  another.  It  was  essential,  therefore,  to  its  very  existence  as  a 
government,  that  it  should  have  the  power  of  establishing  courts 
of  justice,  altogether  independent  of  State  power,  to  carry  into 
effect  its  own  laws;  and  that  a  tribunal  should  be  established  in 
which  all  cases  which  might  arise  under  the  constitution  and  laws 
and  treaties  of  the  United  States,  whether  in  a  State  court  or  a 
court  of  the  United  States,  should  be  finally  and  conclusively  de- 
cided. Without  such  a  tribunal,  it  is  obvious  that  there  would  be 
no  uniformity  of  judicial  decision ;  and  that  the  supremacy,  (which 
is  but  another  name  for  independence,)  so  carefully  provided  in  the 
clause  of  the  constitution  above  referred  to,  could  not  possibly  be 
maintained  peacefully,  unless  it  was  associated  with  this  paramount 
judicial  authority. 

Accordingly,  it  was  conferred  on  the  general  government,  in 
clear,  precise,  and  comprehensive  terms.     It  is  declared  that  its 

. ,  .  .,  Joogle 
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judicial  power  shall  (among  other  subjects  enumerated)  extend  to 
all  cases  in  law  and  equity  arising  under  the  constitution  and  laws 
of  the  United  States,  and  that  in  such  cases,  as  well  as  the  others 
there  enumerated,  this  court  shall  have  appellate  jurisdiction  both 
as  to  law  and  fact,  with  such  exceptions  and  under  such  regulations 
as  congress  shall  make.  The  appellate  power,  it  will  be  observed, 
is  conferred  on  this  court  in  all  cases  or  suits  in  which  such  a  ques- 
tion shall  arise.  It  is  not  confined  to  suits  in  the  inferior  courts  of 
the  United  States,  but  extends  to  all  cases  where  such  a  question 
arises,  whether  it  be  in  a  judicial  tribunal  of  a  State  or  of  the  United 
States.  And  it  is  manifest  that  this  ultimate  appellate  power  in  a 
tribunal  created  by  the  constitution  itself  was  deemed  essential  to 
secure  the  independence  and  supremacy  of  the  general  government 
in  the  sphere  of  action  assigned  to  it;  to  make  the  constitution  and 
laws  of  the  United  States  uniform,  and  the  same  in  every 
State ;  and  to  guard  against  evils  which  would  *  inevitably  [  *  519  ] 
arise  from  conflicting  opinions  between  the  courts  of  a 
State  and  of  the  United  States,  if  there  was  no  common  arbiter 
authorized  to  decide  between  them. 

The  importance  which  the  framers  of  the  constitution  attached 
to  such  a  tribunal,  for  the  purpose  of  preserving  internal  tranquil- 
lity, is  strikingly  manifested  by  the  clause  which  gives  this  court 
jurisdiction  over  the  sovereign  States  which  compose  this  Union, 
when  a  controversy  arises  between  them.  Instead  of  reserving  the 
right  to  seek  redress  for  injustice  from  another  State  by  their  sover- 
eign powers,  they  have  bound  themselves  to  submit  to  the  decision 
of  this  court,  and  to  abide  by  its  judgment.  And  it  is  not  out  of 
place  to  say,  here,  that  experience  has  demonstrated  that  this  power 
was  not  unwisely  surrendered  by  the  States;  for  in  the  time  that 
has  already  elapsed  since  this  government  came  into  existence, 
several  irritating  and  angry  controversies  have  taken  place  between 
adjoining  States,  in  relation  to  their  respective  boundaries,  and 
which  have  sometimes  threatened  to  end  in  force  and  violence,  but 
for  the  power  vested  in  this  court  to  hear  them  and  decide  between 
them. 

The  same  purposes  are  clearly  indicated  by  the  diflerent  language 
employed  when  conferring  supremacy  upon  the  laws  of  the  United 
States,  and  jurisdiction  upon  its  courts.  In  the  first  case,  it  pro- 
vides that  **this  constitution,  and  the  laws  of  the  United  States 
which  shall  be  made  in  pursuance  thereof,  shall  be  the  supreme  law 
of  the  land,  and  obligatory  upon  the  judges  in  every  State."  The 
words  in  italics  show  the  precisioi  and  foresight  which  marks  every 

clause  in  the  instrument.     The  sovereignty  to  be  created  was  to  be 
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limited  in  its  powers  of  legislation,  and  if  it  passed  a  law  not 
authorized  by  its  enumerated  powers,  it  was  not  to  be  regarded  as 
the  supreme  law  of  the  land,  nor  were  the  State  judges  bound  to 
carry  it  into  execution.  And  as  the  courts  of  a  State,  and  the 
courts  of  the  United  States,  might,  and  indeed  certainly  would, 
often  difTer  as  to  the  extent  of  the  powers  conferred  by  the  general 
government,  it  was  manifest  that  serious  controversies  would  arise 
between  the  authorities  of  the  United  States  and  of  the  States, 
which  must  be  settled  by  force  of  arms,  unless  some 
[  *  520  ]  *  tribunal  was  created  to  decide  between  them  finally 
and  without  appeal. 

The  constitution  has  accordingly  provided,  as  far  as  human 
foresight  could  provide,  against  this  danger.  And  in  conferring 
judicial  power  upon  the  federal  government,  it  declares  that  the 
jurisdicticm  of  its  courts  shall  extend  to  all  CAses  arising  under 
*Hhis  constitution"  and  the  laws  of  the  United  States — leaving 
out  the  words  of  restriction  contained  in  the  grant  of  legislative 
power  which  we  have  above  noticed.  The  judicial  power  covers 
every  legislative  act  of  congress,  whether  it  be  made  within  the 
limits  of  its  delegated  powers,  or  be  an  assumption  of  power  beyond 
the  grants  in  the  constitution. 

This  judicial  power  was  justly  regarded  as  indispensable,  not 
merely  to  maintain  the  supremacy  of  the  laws  of  United  States, 
but  also  to  guard  the  States  from  any  encroachment  upon  their 
reserved  rights  by  the  general  government.  And  as  the  constitu- 
tion is  the  fundamental  and  supreme  law,  if  it  appears  that  an  act 
of  congress  is  not  pursuant  to  and  within  the  limits  of  the  power 
assigned  to  the  federal  government,  it  is  the  duty  of  the  courts  of 
tlie  United  States  to  declare  it  unconstitutional  and  void.  The 
grant  of  judicial  power  is  not  confined  to  the  administration  of  laws 
passed  in  pursuance  to  the  provisions  of  the  constitution,  nor  con- 
fined to  the  interpretation  of  such  laws;  but,  by  the  very  terms  of 
the  grant,  the  constitution  is  under  their  view  when  any  act  of  con- 
gress is  brought  before  them,  and  it  is  their  duty  to  declare  the  law 
void,  and  refuse  to  execute  it,  if  it  is  not  pursuant  to  the  legislative 
powers  conferred  upon  congress.  And  as  the  final  appellate  power 
in  all  such  questions  is  given  to  this  court,  controversies  as  to  the 
respective  powers  of  the  United  States  and  the  States,  instead  of 
being  determined  by  military  and  physical  force,  are  heard,  inves- 
tigated, and  finally  settled,  with  the  calmness  and  deliberation  of 
judicial  inquiry.  And  no  one  can  fail  to  see,  that  if  such  an  arbiter 
had  not  been  provided,  in  our  complicated  system  of  government, 
internal  tranquillity  could  not  have  been  preserved;  and  if  such 
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controversies  were  left  to  arbitrament  of  physical  force,  our  govern- 
ment, State  and  national,  would  soon  cease  to  be  govern- 
ments *  of  laws,  and  revolutions  by  force  of  arms  would  [  *  521  ] 
take  the  place  of  courts  of  justice  and  judicial  decisions. 

In  organizing  such  a  tribunal,  it  is  evident  that  every  precaution 
was  taken,  which  human  wisdom  could  devise,  to  fit  it  for  the  high 
duty  with  which  it  was  intrusted.  It  was  not  left  to  congress  to 
create  it  by  law;  for  the  States  could  hardly  be  expected  to  confide 
in  the  impartiality  of  a  tribunal  created  exclusively  by  the  general 
government,  without  any  participation  on  their  part.  And  as  the 
performance  of  its  duty  would  sometimes  come  in  conflict  with  in- 
dividual ambition  or  interests,  and  powerful  political  combinations, 
an  act  of  congress  establishing  such  a  tribunal  might  be  repealed 
in  order  to  establish  another  more  subservient  to  the  predominant 
political  influences  or  excited  passions  of  the  day.  This  tribunal, 
therefore,  was  erected,  and  the  powers  of  which  we  have  spoken 
conferred  upon  it,  not  by  the  federal  government,  but  by  the  peo- 
ple of  the  States,  who  formed  and  adopted  that  government,  and 
conferred  upon  it  all  the  powers,  legislative,  executive,  and  judi- 
cial which  it  now  possesses.  And  in  order  to  secure  its  independ- 
ence, and  enable  it  faithfully  and  firmly  to  perform  its  duty,  it 
engrafted  it  upon  the  constitution  itself,  and  declared  that  this 
court  should  have  appellate  power  in  all  cases  arising  under  the 
constitution  and  laws  of  the  United  States.  So  long,  therefore,  as 
this  constitution  shall  endure,  this  tribunal  must  exist  with  it, 
deciding  in  the  peaceful  forms  of  judicial  proceeding  the  angry  and 
irritating  controversies  between  sovereignties,  which  in  other  coun- 
tries have  been  determined  by  the  arbitrament  of  force. 

These  principles  of  constitutional  law  are  confirmed  and  illus- 
trated by  the  clause  which  confers  legislative  power  upon  congress. 
That  power  is  specifically  given  in  article  1,  section  8,  paragraph 
18,  in  the  following  words; 

^^  To  make  all  laws  which  shall  be  necessary  and  proper  to  carry 
into  execution  the  foregoing  powers,  and  all  other  powers  vested 
by  this  constitution  in  the  government  of  the  United  States,  or  in 
any  department  or  officer  thereof." 

Under  this  clause  of  the  constitution,  it  became  the  duty  of  con- 
gress to  pass  such  laws  as  were  necessary  and  proper  to 
♦carry  into  execution  the  powers  vested  in  the  judicial  [*522] 
department.  And  in  the  performance  of  this  duty,  the 
first  congress,  at  its  first  session,  passed  the  act  of  1789,  ch.  20, 
entitled  '^  An  act  to  establish  (he  judicial  courts  of  the  United  States,*' 
It  will  be  remembered  that  many  of  the  members  of  the  convention 
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were  also  members  of  this  congress,  and  it  cannot  be  supposed  that 
they  did  not  understand  the  meaning  and  intention  of  the  great 
instrument  which  they  had  so  anxiously  and  deliberately  consid- 
ered, clause  by  clause,  and  assisted  to  frame.  And  the  law  they 
passed  to  carry  into  execution  the  powers  vested  in  the  judicial  de- 
partment of  the  government  proves,  past  doubt,  that  their  inter- 
pretation of  the  appellate  powers  conferred  on  this  court  was  the 
same  with  that  which  we  have  now  given  ;  for  by  the  25th  section 
of  the  act  of  1789,  congress  authorized  writs  of  error  to  be  issued 
from  this  court  to  a  State  court,  whenever  a  right  had  been  claimed 
under  the  constitution  or  laws  of  the  United  States,  and  the  decis- 
ion of  the  State  court  was  against  it.  And  to  make  this  appellate 
power  effectual,  and  altogether  independent  of  the  action  of  State 
tribunals,  this  act  further  provides  that  upon  writs  of  error  to  a 
State  court,  instead  of  remanding  the  cause  for  a  final  decision  in 
the  State  court,  this  court  may  at  their  discretion,  if  the  cause  shall 
have  been  once  remanded  before,  proceed  to  a  final  decision  of  the 
same,  and  award  execution. 

These  provisions  in  the  act  of  1789  tell  us,  in  language  not  to 
be  mistaken,  the  great  importance  which  the  patriots  and  states- 
men of  the  first  congress  attached  to  this  appellate  power,  and  the 
foresight  and  care  with  which  they  guarded  its  free  and  independ- 
ent exercise  against  interference  or  obstruction  by  States  or  State 
tribunals. 

In  the  case  before  the  supreme  court  of  Wisconsin,  a  right  was 
claimed  under  the  constitution  and  laws  of  the  United  States,  and 
the  decision  was  against  the  right  claimed ;  and  it  refuses  obedience 
to  the  writ  of  error,  and  regards  its  own  judgment  as  final.  It  has 
not  only  reversed  and  annulled  the  judgment  of  the  district  court 
of  the  United  States,  but  it  has  reversed  and  annulled  the 
[  *  523  ]  provisions  of  the  constitution  itself,  *  and  the  act  of  con- 
gress of  1789,  and  made  the  superior  and  appellate  tri- 
bunal the  inferior  and  subordinate  one. 

We  do  not  question  the  authority  of  State  court,  or  judge,  who  is 
authorized  by  the  laws  of  the  State  to  issue  the  writ  of  liabeas  corpus^ 
to  issue  it  in  any  case  where  the  party  is  imprisoned  within  its  ter- 
ritorial limits,  provided  it  does  not  appear,  when  the  application  is 
made,  that  the  person  imprisoned  is  in  custody  under  the  authority 
of  the  United  States.  The  court  or  judge  has  a  right  to  inquire, 
in  this  mode  of  proceeding,  for  what  cause  and  by  what  authority 
the  prisoner  is  confined  within  the  territorial  limits  of  the  State 
sovereignty.     And  it  is  the  duty  of  the  marshal,  or  other  person 

having  the  custody  of  the  prisoner,  to  make  known  to  the  judge  or 
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court,  by  a  proper  return,  the  authority  by  which  he  holds  him  ia 
custody.  This  right  to  inquire  by  process  of  habeas  corpus^  and  the 
duty  of  the  oflScer  to  make  a  return,  grows,  necessarily,  out  of  the 
complex  character  of  our  government,  and  the  existence  of  two 
distinct  and  separate  sovereignties  within  the  same  territorial  space, 
each  of  them  restricted  in  its  powers,  and  each  within  its  sphere  of 
action,  prescribed  by  the  constitution  of  the  United  States,  inde- 
pendent of  the  other.  But,  after  the  return  is  made,  and  the  State 
judge  or  court  judicially  apprized  that  the  party  is  in  custody 
under  the  authority  of  the  United  States,  they  can  proceed  no  fur- 
ther. They  then  know  that  the  prisoner  ia  within  the  dominion 
and  jurisdiction  of  another  government,  and  that  neither  the  writ 
oi  habeas  corpm,  nor  any  other  process  issued  under  State  authority, 
can  pass  over  the  line  of  division  between  the  two  sovereignties. 
He  is  then  within  the  dominion  and  exclusive  jurisdiction  of  the 
United  States.  If  he  has  committed  an  offense  against  their  laws, 
their  tribunals  alone  can  punish  him.  If  he  is  wrongfully  impris- 
oned, their  judicial  tribunals  can  release  him  and  afford  him  re- 
dress. And  although,  as  we  have  said,  it  is  the  duty  of  the  marshal, 
or  other  person  holding  him,  to  make  known,  by  a  proper  return, 
the  authority  under  which  he  detains  him,  it  is  at  the  same  time 
imperatively  his  duty  to  obey  the  process  of  the  United  States,  to 
hold  the  prisoner  in  custody  under  it,  and  to  refuse  obe- 
dience to  the  mandate  or  *  process  of  any  other  govern-  [  *  524  ] 
ment.  And  consequently  it  is  his  duty  not  to  take  the 
prisoner,  nor  suffer  him  to  be  taken,  before  a  State  judge  or  court 
upon  a  habeas  corpvs  issued  under  State  authority.  No  State  judge 
or  court,  after  they  are  judicially  informed  that  the  party  is  im- 
prisoned under  the  authority  of  the  United  States,  has  any  right 
to  interfere  with  him,  or  to  require  him  to  be  brought  before  them. 
And  if  the  authority  of  a  State,  in  the  form  of  judicial  process  or ' 
otherwise,  should  attempt  to  control  the  marshal  or  other  author- 
ized officer  or  agent  of  the  United  States,  in  any  respect,  in  the 
custody  of  his  prisoner,  it  would  be  his  duty  to  resist  it,  and  to  call 
to  his  aid  any  force  that  might  be  necessary  to  maintain  the  author- 

Crty  of  law  against  illegal  interference.  No  judicial  process,  what- 
ever form  it  may  assume,  can  have  any  lawful  authority  outside  of 
the  limits  of  the  jurisdiction  of  the  court  or  judge  by  whom  it  is 
issued ;  and  an  attempt  to  enforce  it  beyond  these  boundaries  is 
nothing  less  than  lawless  violence. 

Nor  is  there  anything  in  this  supremacy  of  the  general  govern- 
ment, or  the  jurisdiction  of  its  judicial  tribunals,  to  awaken  the 
jealousy  or  offend  the  natural  and  just  pride  of  State  sovereignty.^ 
Vol.  iii— 10  ^  ^^  ^     "^  ^  ^^^.^ 
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Neither  this  government,  nor  the  powers  of  which  we  are  speaking, 
were  forced  upon  the  States.  The  constitution  of  the  United 
States,  with  all  the  powers  conferred  by  it  on  the  general  govern- 
ment, and  surrendered  by  the  States,  was  the  voluntary  act  of  the 
people  of  the  several  States,  deliberately  done,  for  their  own  pro- 
tection and  safety  again.st  injustice  from  one  another.  And  their 
anxiety  to  preserve  it  in  full  force,  in  all  its  powers,  and  to  guard 
against  resistance  to  or  evasion  of  its  authority,  on  the  part  of  a 
State,  is  proved  by  the  clause  which  requires  that  the  members  of 
the  State  legislatures,  and  all  executive  and  judicial  officers  of  the 
several  States,  (as  well  as  those  of  the  general  government,)  shall 
be  bound,  by  oath  or  affirmation,  to  support  this  constitution.  This 
is  the  last  and  closing  clause  of  the  constitution,  and  inserted  when 
the  whole   frame  of  government,  with  the  powers   hereinbefore 

specified,  had  been  adopted  by  the  convention ;  and  it  was 
[  *  525  ]  in  that  form,  and  with  these  powers,  that  the  *  constitution 

was  submitted  to  the  people  of  the  several  States,  for  their 
consideration  and  decision. 

Now,  it  certainly  can  be  no  humiliation  to  the  citizen  of  a  repub- 
lic to  yield  a  ready  obedience  to  the  laws  as  administered  by  the 
constituted  authorities.  On  the  contrary,  it  is  among  his  first  and 
highest  duties  as  a  citizen,  because  free  government  cannot  exist 
without  it.  Nor  can  it  be  inconsistent  with  the  dignity  of  a  sover- 
eign State  to  observe  faithfully,  and  in  the  spirit  of  sincerity  and 
truth,  tlie  compact  into  which  it  voluntarily  entered  when  it  became 
a  State  of  this  Union.  On  the  contrary,  the  highest  honor  of 
sovereignty  is  untarnished  faith.  And  certainly  no  faith  could  bo 
more  deliberately  and  solemnly  pledged  than  that  which  every 
State  has  plighted  to  the  other  States  to  support  the  constitution  as 
it  is,  in  all  its  provisions,  until  they  shall  be  altered  in  the  manner 
which  the  constitution  itself  prescribes.  In  the  emphatic  language 
of  the  pledge  required,  it  is  to  support  this  constitution.  And  no 
power  is  more  clearly  conferred  by  the  constitution  and  laws  of  the 
United  States,  than  the  power  of  this  court  to  decide,  ultimately 
and  finally,  all  cases  arising  under  such  constitution  and  laws ;  and 
for  that  purpose  to  bring  here  for  revision,  by  writ  of  error,  the 
judgment  of  a  State  court,  where  such  questions  have  arisen,  and 
the  right  claimed  under  them  denied  by  the  highest  judicial  tribunal 
in  the  State. 

We  are  sensible  that  we  have  extended  the  examination  of  these 
decisions  beyond  the  limits  required  by  any  intrinsic  difficulty  in 
the  questions.  But  the  decisions  in  question  were  made  by  the 
supreme  judicial  tribunal  of  the  State ;  and  when  a  court  so  elevated 
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in  its  position  has  pronounced  a  judgment  which,  if  it  could  be 
maintained,  would  subvert  the  very  foundations  of  this  government, 
it  seemed  to  be  the  duty  of  this  court,  when  exercising  its  appellate 
power,  to  show  plainly  the  grave  errors  into  which  the  State  court 
has  fallen,  and  the  consequences  to  which  they  would  inevitably 
lead.  But  it  can  hardly  be  necessary  to  point  out  the  errors  which 
followed  their  mistaken  view  of  the  jurisdiction  th^y  might  law- 
fully exercise;  because,  if  there  was  any  defect  of  power  in  the 
commissioner,  or  in  his  mode  of  proceeding,  it  was  for 
the  *  tribunals  of  the  United  States  to  revise  and  correct  [  *  526  ] 
it,  and  not  for  a  State  court.  And  as  regards  the  decision 
of  the  district  court,  it  had  exclusive  and  final  jurisdiction  by  the 
laws  of  the  United  States;  and  neither  the  regularity  of  its  pro- 
ceedings nor  the  validity  of  its  sentence  could  be  called  in  question 
in  any  other  court,  either  of  a  State  or  the  United  States,  by  habeas 
corpus  or  any  other  process. 

But  although  we  think  it  unnecessary  to  discuss  these  questions, 
yet,  as  they  have  been  decided  by  the  State  court,  and  are  before  us 
on  the  record,  and  we  are  not  willing  to  be  misunderstood,  it  is 
proper  to  say  that,  in  the  judgment  of  this  court,  the  act  of  congress 
commonly  called  the  fugitive  slave  law  is,  in  all  of  its  provisions, 
fully  authorized  by  the  constitution  of  the  United  States  ;  that  the 
commissioner  had  lawful  authority  to  issue  the  warrant  and  conlmit 
the  party,  and  that  his  proceedings  were  regular  and  conformable 
to  law.  We  have  already  stated  the  opinion  and  judgment  of  the 
court  as  to  the  exclusive  jurisdiction  of  the  district  court,  and  the 
appellate  powers  which  this  court  is  authorized  and  required  to 
exercise.  And  if  any  argument  was  needed  to  show  the  wisdom 
and  necessity  of  this  appellate  power,  the  cases  before  us  sufficiently 
prove  it,  and  at  the  same  time  emphatically  call  for  its  exercise. 

The  judgment  of  the  supreme  court  of  Wisconsin  must  therefore 
be  reversed  in  each  of  the  cases  now  before  the  court. 


Lloyd  N.  Rogers  and  others,  Appellants,  v,  Joseph  E.  Law,  by 
Mary  Robinson,  his  next  friend. 

21  H.  526. 
Practice  in  Supreme  Court. 
Where  an  appeal  has  been  docketed  and  diamissed  under  rale  63  at  one  term,  the  same 
case  cannot  be  docketed  and  heard  at  another  term  without  another  appeal. 

The  facts  on  which  the  order  to  dismiss  was  based  are  stated  in 

the  opinion.  Digitized  by  GoOgle 
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[  *  627  ]      *  Mr.  Justice  McLean  delivered  the  opinioD  of  the  court. 
The  factsy  as  they  appear  of  record^  on  the  motion  to 
dismiss  this  appeal,  are  as  follows: 

The  decree  of  the  circuit  court  was  pronounced  21st  January, 

1856.  An  appeal  was  prayed  from  said  decree,  and  granted  the 
same  day,  21st  January,  1856.  This  appeal  was  docketed  and 
dismissed  under  tbe  63d  rule  of  this  court,  at  December  term,  1856, 
to  wit:  27th  February,  1857 ;  and  a  writ  of  procedendo  was  issued 
19th  May,  1857. 

The  appellants  filed  this  record  and  docketed  the  case  3d  April, 

1857.  The  record  in  this  case  stated  that  an  appeal  had  been  prayed 
and  allowed,  but  does  not  give  any  date.  There  is  no  statement  of 
any  prior  appeal  in  this  record.  The  appeal  bond  is  dated  4th 
February,  1856.     There  is  no  citation  in  this  record. 

The  appellants  filed  the  citation  and  bond,  30th  April,  1857,  and 
directed  the  clerk  to  docket  this  case,  to  transfer  the  record  filed  in 
the  last  case  to  this,  to  attach  said  citation  and  bond  to  said  record, 
and  to  print  all  the  papers  in  this  case.  There  is  no  statement  ol 
any  other  appeal  than  that  set  out ;  and  this  seems  to  be  the  appeal 
that  was  docketed  and  dismissed  27th  February,  1857. 

As  the  record  now  stands,  it  is  not  perceived  how  this  appeal  can 
be  sustained. 


THE  SHIP  ALBONI 


John  W.  Brittan,  Appellant,  v.  William  A.  Barnabt,  Claimant. 

21  H.  527. 
Admiralty— Wheh  Fbexobt  is  Due  ih  poibt  of  Time. 

1.  The  geDeral  rale  is  that  delivery  of  goods  at  the  place  of  destiDatioo,  or  readiness 
to  deliver,  is  a  precedent  condition  to  the  right  to  demand  payment  of  freight. 

2.  If  the  shipment  is  Urge,  so  that  it  cannot  be  landed  in  one  day,  the  master  may 
require  a  pro  rata  payment,  as  regards  valae,  before  the  parcels  first  landed  can  be 
taken  away ;  hot  be  cannot  demand  payment  for  all  on  delivery  of  a  part. 

3.  Words  stamped  on  tbe  back  of  tbe  bill  of  Jading  by  the  master,  without  evidence  of 
tlie  assent  of  the  consignee  or  owner  of  the  goods,  cannot  vary  this  rale  so  as  to 
authorize  a  demand  of  payment  for  all  before  any  of  the  goods  are  ready  for  delivery. 

This  was  an  appeal  in  admiralty  from  the  circnit  court  for  the 
district  of  California.     The  case  is  very  fully  stated  in  the  opinion. 

Mr.  Sherwood,  for  appellant. 

Mr.  Brown,  for  appellee.  Digitized  by  Google 
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*  Mr.  Justice  Wayne  delivered  the  opinion  of  the  court.  [  *  531  ] 
This  cause  involves  an  important  commercial  principle, 

of  daily  recurrence  in  practice,  which  does  not  appear  to  be  well 
understood  and  settled  in  San  Francisco.  Our  decision  will  correct 
the  misapprehension  there  in  regard  to  the  delivery  of  merchandise 
by  ship-owners,  and  the  payment  of  freight  fi»r  its  transportation.  . 

The  libelant. was  the  owner  and  consignee  of  goods  of  a  value 
exceeding  four  thousand  dollars,  which  were  shipped  in  good  order 
and  condition  at  New  York,  on  board  of  the  ship  Alboni,  to  \)6 
carried  and  delivered  in  San  Francisco,  in  the  same  orders  at  a  rate 
of  freight  expressed  in  the  bill  of  lading.  It  amounted  to  two 
hundred  and  forty-seven  dollars  and  twelve  cents,  including  eleven 
dollars  and  seventy-seven  cents  for  primage.  The  bill  of  lading, 
upon  its  face,  is  in  the  ordinary  form ;  but  there  was  a  stamp  upon 
the  back  of  it,  in  these  words :  *^  That  the  goods  were  to  be  delivered 
at  the  ship's  tackles  when  ready  for  delivery — not  accountable  for 
loss  or  damage  by  fire  or  collision;  freight  payable  prior  to  delivery, 
if  required ;  contents  unknown."  The  proctors  in  the  cause  agreed 
that  those  words  were  stamped  on  the  original  bill  of  lading. 

The  ship  arrived  at  San  Francisco.  Notice  of  it  was  given  to 
the  libelant  by  the  consignee  of  the  ship;  and  he  also  required 
payment  of  the  freight  of  the  goods  as  they  should  be  landed  from 
the  ship  on  the  wharf,  and  that  if  it  was  not  paid,  and  the  goods 
received  by  four  o'clock  of  the  day,  such  of  them  as  had  been 
landed  would  be  placed  in  a  warehouse  for  safe  keeping,  at  the 
expense  of  the  libelant.  The  notice  «nd  the  requirement,  are  taken 
from  the  second  article  of  the  respondent's  answer  to  the  libel. 
He  adds,  that  the  libelant  had  refused  to  pay  the  freight  according 
to  the  terms  of  the  bill  of  lading. 

The  testimony  discloses  what  the  respondent  considered  to  be  its 
terms,  and  the  refusal  of  the  libelant  to  acqniesoe  in  his  interpre- 
tation. 

*  The  goods  were  landed  from;  the  ship  in  parcels,  on  [  *  532  ] 
different  dayt^  irom  the  24th  to  the  2'7'th  of  October,  in* 
elusive.  The  clerk  of  the  libelant  attended  on  each  day  to  receive 
them.  In  conformity  to  the  notice  which  had  been  given,  he  of- 
fered to  }>ay  the  freight  of  such  of  the  merchandise  as  had  been 
landed.  The  consignee  of  the  ship  refused  ta  reoeive  it,  or  to 
cieliver  suoh  goods,  claiming  that  he  had  a  right  to  demand  the 
freight  upon  the  whole  shipment,  when  he  was  only  ready  to  deliver 
a  part  of  it.  In  the  assertion  of  this. right  (certainly  not  in  con- 
formity with  the  notice  he  had  given  to  the  libelant)  the  respondent 
from  day  to  day  warehoused  the  goods.  ^  . 

Digitized  by  VjOOQ IC 


150         SUPREME  COURT  OP  THE  UNITED  STATES. 

The  Ship  AlboDi. 

The  libelant  did  all  he  was  bound  to  do  under  the  notice  which 
had  been  given  to  him.  He  could  not  have  done  more.  The 
respondent's  refusal  to  deliver  the  parcels  as  they  were  landed  can- 
not be  justified,  under  the  notice  he  had  given,  by  any  delay  there 
may  have  been  in  the  delivery,  either  from  the  necessity  of  weighing 
or  measuring  them,  or  from  the  claim  made  by  him  to  have  the 
freight  paid  upon  the  whole  shipment  before  he  would  deliver  a 
part  of  it.  He  had  taken  his  course,  and  the  libelant  acquiesced 
in  it,  by  oflFering  to  pay  the  freight  on  each  parcel  as  it  was  put  on 
the  wharf,  though  not  bound  to  do  so  by  the  commercial  law.  The 
respondent's  refusal  has  no  justification,  either  in  law,  nor  can  it 
be  vindicated  by  any  evidence  in  the  cause. 

We  do  not  mean  to  say  that  the  libelant  had  a  right  to  take  the 
parcels  on  the  days  they  were  landed,  without  the  payment  of  a 
pro  rata  freight;  but  where  a  ship-master  has  a  larger  shipment 
under  one  bill  of  lading  than  he  can  land  in  the  business  hours  of 
a  day,  as  he  has  the  control  of  unloading  the  cargo,  he  must  take 
care  not  to  do  it  in  such  quantities  that  he  may  not  be  able  to  have 
the  pro  rata  freight  ascertained  in  the  only  way  in  which  it  can  be 
done.  Until  it  shall  be  done,  he  is  not  in  readiness  to  deliver  such 
part,  or  to  demand  the  freight  which  may  be  due  upon  it.  Gk)od8 
so  landed  will  be  under  his  care  and  responsibility,  without  ad- 
ditional expense  to  the  consignee  of  them,  until  they  shall  be  ready 
for  delivery. 

Ordinarily,  no  diflSculty  arises  between  the  ship's  owner 
[*533]  and  *the  consignee  of  the  goods;  their  interest,  conveni- 
ence, and  responsibilities,  usually  suggest  to  them  some 
arrangement  for  the  freight  beforehand,  by  which  goods  landed 
from  day  to  day  may  be  taken  without  delay  by  the  consignee  of 
them.  In  this  instance,  however,  no  opportunity  was  given  to  the 
libelant  to  make  such  an  arrangement,  the  consignee  of  the  ship 
having  absolutely  demanded  the  whole  freight  of  the  shipment  as 
the  condition  for  the  delivery  of  any  part  of  it. 

On  the  fourth  day,  when  all  of  the  libelant's  shipment  had  been 
landed,  and  before  they  were  sent  to  a  warehouse,  he  demanded 
from  the  consignee  of  the  ship  a  delivery  order  for  all  the  mer- 
chandise specified  in  the  bill  of  lading,  tendering  at  the  same  time, 
in  gold,  the  whole  freight  due.  The  delivery  order  was  refused, 
the  answer  being  that  the  goods  were  subject,  in  addition  to  the 
freight,  to  a  charge  for  storage  and  cartage.  The  last  was  also 
warehoused  by  the  respondent,  as  those  of  the  three  previous  land- 
ings had  been. 

The  foregoing  is  a  sufficient  statement  of  the  facts  and  evidence 
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ID  this  case  for  the  decision  of  it.  It  will  not  be  necessary  to  notice 
again  the  attendance  of  the  clerk  of  the  libelant  on  the  days  of 
landing,  to  receive  the  goods  and  pay  the  freight. 

The  word  freight,  when  not  used  in  a  sense  to  imply  the  burden 
or  loading  of  the  ship,  or  the  cargo  which  she  has  on  board,  is  the 
hire  agreed  upon  between  the  owner  or  master  for  the  carriage  of 
goods  from  one  port  or  place  to  another.  That  hire,  without  a 
diflTerent  stipulation  by  the  parties,  is  only  payable  when  the  mer- 
chandise is  in  readiness  to  be  delivered  to  the  person  having  the 
right  to  receive  it.  Then  the  freight  must  be  paid  before  an  actual 
delivery  can  be  called  for.  In  other  words,  the  rule  is,  in  the 
absence  of  any  agreement  to  the  contrary  of  it,  that  freight,  under 
an  ordinary  bill  of  lading,  is  only  demandable  by  the  owner,  master, 
or  consignee  of  the  ship,  when  they  are  ready  to  deliver  the  goods 
in  the  like  good  order  as  they  were  when  they  were  received  on  board 
the  ship.  Such  is  the  general  rule.  Neither  party  can  require 
from  the  other  that  the  merchandise  shipped  under  one  bill  of 
lading  shall  be  put  up  into  parcels  for  delivery,  or  for  the  pay- 
ment of  freight.  They  may  do  so  by  stipulation  in  the 
bill  of  lading,  *  or  by  subsequent  agreement,  for  either  [  *  534  ] 
of  the  purposes  just  mentioned.  The  master  is  bound  to 
deliver  the  goods  in  a  reasonable  time.  What  may  be  so,  depends 
upon  the  facilities  there  may  be  for  the  discharge  of  the  cargo  at 
the  port  of  delivery,  and  the  impediments  in  the  way  of  it.  When 
the  shipment  is  large,  or,  from  the  master's  storage  of  it,  it  cannot 
be  landed  in  a  day,  if  he  lands  a  part  of  it,  his  lien  upon  the  whole 
gives  him  the  power  to  ask  from  the  consignee  of  the  merchandise 
a  satisfactory  security  for  the  payment  of  the  entire  freight  as 
called  for  by  the  bill  of  lading.  But  a  security  or  arrangement 
is  all  that  he  can  ask.  He  may  not  demand  that  the  whole  freight 
of  the  shipment  should  be  paid  before  the  consignee  has  had  the 
opportunity  to  examine  his  goods,  to  see  if  the  obligations  of  the 
bill  of  lading  have  been  fulfilled  by  the  ship-owner.  Nor  is  the 
ship  bound  to  land  an  entire  shipment  in  a  day,  for  the  proper 
storage  of  the  goods  is  the  master's  care,  and  he  may  do  it  in  such 
a  way  as  may  be  most  advantageous  to  the  ship,  taking  care  that  it 
shall  not  be  done  to  the  injury  of  the  goods,  or  in  such  a  manner 
as  to  produce  unreasonable  delay  in  the  delivery  of  them.  And 
when  landings  of  the  same  shipment  are  made  on  different  days, 
if  the  shipper  disregards  the  notice  given  to  him  that  such  will 
be  the  case,  and  he  shall  not  be  present  to  receive  the  goods,  and 
has  not  made  an  arrangement  to  secure  the  payment  of  the  freight, 
they  may  be  stored  for  safe  keeping  at  the  consignee's  expense 
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and  risk,  in  the  ship-owner's  name,  to  preserve  his  lien  for  the 
freight.  This  course  was  not  pursued  in  this  case  by  the  consignee 
of  the  ship.  He  attempts  to  justify  what  he  did  upon  the  allega- 
tion in  his  answer  to  the  libel,  that  the  bill  of  lading  contained  a 
stipulation,  that  the  freight  to  be  earned  on  the  whole  shipment 
was  payable  when  a  portion  of  it  had  been  landed. 

The  bill  of  lading,  upon  the  face  of  it,  is  the  ordinary  one  be- 
tween parties  for  the  transportation  of  merchandise.  The  mer* 
chandise  mentioned  in  it  was  to  be  carried  from  New  York  to  San 
Francisco  at  fixed  rates  for  freight,  with  primage  and  average 

accustomed.  There  is  no  other  stipulation  or  condition  in 
[  *  535  ]  it  than  the  undertaking  for  carrying  the  goods,  and  *  that 

of  the  shipper  to  pay  the  freight.  But  the  consignee  of 
the  ship  claimed  that  the  stamp  upon  the  back  of  the  bill  of  ladl- 
ing was  equivalent  to  one.  So  his  counsel  contended  in  argument. 
This  stamp  was  in  red  ink,  and  was  put  on  the  bill  of  lading  by 
the  ship's  owner.  We  will  suppose  it  had  been  made  by  Captain 
Barnaby  before  he  signed  the  bill  of  lading.  But  it  was  not 
signed  by  the  parties,  nor  is  there  any  proof  that  it  was  over  rec- 
ognized by  the  shipper  as  a  part  of  his  contract.  Nothing  seems 
to  have  been  said  about  it  when  the  bill  of  lading  was  signed, 
nor  until  it  was  claimed  in  San  Francisco  to  be  a  part  of  it.  It  no 
doubt  has  a  relation  to  the  subject-matter  of  the  bill  of  lading,  and 
was  put  there  by  Captain  Barnaby  for  that  purpose;  but  unless  it 
received  the  assent  of  the  shipper,  it  cannot  vary  the  obligations  of 
the  contract  so  as  to  authorize  a  demand  for  freight  before  the  goods 
were  ready  for  delivery.  The  question  we  are  now  considering  is 
not  what  effect  might  be  given  to  such  a  stamp  upon  a  bill  of  lad- 
ing by  proof  that  the  parties,  at  the  time  it  was  made,  adopted  it  as 
a  stipulation  or  agreement  that  the  shipper  was  to  pay  the  whole 
freight  upon  his  shipment  when  a  portion  of  it  had  been  lauded 
from  the  ship ;  but  the  question  is,  whether  such  a  stamp,  of  itself, 
upon  a  bill  of  lading,  can  change  the  well-known  commercial 
rule  in  respect  to  the  delivery  of  goods  and  the  payment  of  freight. 
It  is  that  which  is  asked  in  this  case  by  the  respondent.  There  is 
not  a  word  of  proof  that  the  shippers  in  New  York,  or  the  con- 
signee in  San  Francisco,  ever  regarded  it  in  such  a  light;  none  that 
Captain  Barnaby  considered  the  stamp  to  be  a  part  of  the  bill  of 
lading  assented  to  by  the  shipper,  until  it  was  asserted  by  htm  to 
be  so,  in  his  answer,  after  the  consignee  of  the  ship  had  attempted 
to  enforce  it,  as  a  part  of  the  contract,  upon  the  libelant.  It  was 
properly  resisted.  The  personal  obligation  to  pay  freight  rests 
upon  a  bill  of  lading,  when  one  has  been  given,  and  the  {layment 
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of  it  is  made  a  condition  of  delivery.  The  general  rule  is,  that 
the  delivery  of  the  goods  at  the  place  of  destination,  according  to 
the  bill  of  lading,  is  necessary  to  entitle  the  ship  to  freight.  The 
conveyance  and  delivery  is  a  condition  precedent,  and  must  be  ful- 
filled.    (3  Kent,  218.) 

'*'  Such  a  stamp  cannot  be  considered  a  stipulation,  ac^  [  "*"  536  ] 
cording  to  the  legal  meaning  of  that  word.  All  writers 
upon  commercial  law  use  the  word  stipulation  to  denote  a  particular 
engagement,  which  may  be  insisted  upon,  before  it  can  control  the 
general  operation  of  law,  or  vary  a  contract.  Such  stipulations  are 
not  uncommon  between  ship-owners  and  shippers  of  merchandise, 
in  charter-parties  and  in  bills  of  lading.  But  when  done  in  either, 
they  must  be  made  in  words  sufficiently  intelligible  to  indicate  an 
agreement  that  the  operation  of  the  law  merchant,  in  respect  to 
those  instruments,  is  not  to  prevail;  and  the  stipulation  must  be  in 
writing  and  be  signed  by  the  parties,  before  it  can  be  received  as  an 
auxiliary  to  explain  how  the  contract  is  to  be  performed.  A  mem- 
orandum or  stamp  upon  the  back  of  a  bill  of  lading  is  insufficient 
for  such  a  purpose,  though  the  ship-owner  may  have  made  it  as  an 
intimation  of  Aw  mode  of  doing  business,  or  that  a  practice  pre- 
vailed in  conformity  with  it  at  the  port  to  which  the  goods  were  to 
be  carried  and  delivered  to  a  consignee.  An  attempt  was  made  to 
assimilate  the  stamp  in  this  case  to  a  memorandum  on  a  policy  of 
insurance.  In  the  first  place,  avS  loose,  indefinite,  and  dangerous, 
as  some  of  the  decisions  in  the  English  and  American  reports  are 
concerning  memorandums  of  that  kind,  no  case  can  be  found  in 
either,  in  which  efiect  has  been  given  to  any  memorandum  which 
was  not  on  the  face  or  in  the  margin  of  the  policy.  But  if  such  a 
case  can  be  found,  we  should  not  feel  ourselves  at  liberty  to  extend 
it  to  a  bill  of  lading  for  the  transportation  of  merchandise. 

Those  instruments  of  commerce  are  construed  by  very  diiforent 
principles  and  usages.  The  cases  cited  by  counsel  to  show  that  the 
memorandums  upon  the  face  of  the  one  were  analogous  to  a  stamp 
put  upon  a  bill  of  lading,  do  not  apply.  Neither  do  the  texts  from 
Duor,  75, 141,  do  so.  The  rule  in  respect  to  policies  of  insurance  is, 
that  it  is  not  material  whether  the  written  words  of  a  policy  are 
inserted  in  the  body  of  the  instrument,  or  written  on  its  fece  or  on 
the  margin  of  it;  but  they  must  be  there  in  fiswt;  must  have  been 
written  before  the  execution  of  it,  or  by  mutual  consent  after  the 
execution ,  and  before  the  commencement  of  the  risk.  Thus 
they  *  then  form  parts  of  the  contract,  it  having  been  de-  [  ♦  537  ] 
termined,  from  the  usages  of  insurances,  that  the  parties 

contracted  in  reference  to  them,  and  that  the  signature  and  ao- 
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ceptauce  of  the  policy  was  proof  that  they  had  done  so.  All  of  the 
othor  cases  cited  are  agreements,  varying,  in  some  particulars,  the 
payment  of  notes  of  hand,  entered  into  contemporaneously  with  the 
execution  of  the  notes,  and  which  by  proofs,  were  shown  to  have 
been  meant  by  the  parties  to  be  a  part  of  them.  An  attempt  was 
also  made  to  show  that  a  practice  prevailed  in  San  Francisco  which 
gave  an  effect  to  the  stamp  upon  the  bill  of  lading,  so  as  to  control 
the  general  rules  of  commercial  law  in  respect  to  the  payment  of 
freight,  and  the  delivery  of  merchandise  from  ships.  Whatever 
may  be  the  practice  there,  or  however  general  it  may  be,  it  is  too 
recent  in  its  use  to  make  an  exception,  on  the  ground  that  it  was  a 
custom.  The  trade  of  San  Francisco  is  already  large;  every  day 
develops  its  resources  and  the  advantages  of  its  position  for  com- 
merce. No  doubt  it  has  not  as  yet  those  facilities  for  the  landing 
of  merchandise  and  loading  of  ships  which  our  older  ports  have ; 
but  that  will  not  give  to  any  practice  there,  however  general  it 
may  have  become,  the  force  of  custom  to  release  its  merchants  from 
the  obligation  of  an  ordinary  bill  of  lading.  If  inconveniences 
exist  in  the  particular  just  mentioned,  it  will  be  best  for  the  mer- 
chants of  San  Francisco,  and  those  with  whom  they  deal  in  other 
parts  of  the  world,  that  the  contract  of  a  bill  of  lading  should  have 
its  fixed  meaning  and  obligation,  and  that  it  is  only  alterable  by 
express  stipulations  made  in  the  way  which  has  been  already  stated 
in  the  decision. 

The  testimony,  however,  in  this  case  shows  a  very  uncertain 
opinion  and  a  fluctuating  practice  in  San  Francisco  upon  the  sub- 
ject of  the  delivery  of  shipments  of  goods  and  the  payment  of 
freight;  that  such  a  demand  as  was  made  upon  the  libelant  to  pay 
his  freight  upon  all  the  merchandise  mentioned  in  his  bill  of  lading, 
when  only  a  portion  of  it  had  been  landed  upon  the  \fharf,  had 
only  been  acquiesced  in  by  many  of  the  merchants  there  to  avoid 
trouble,  to  get  early  possession  of  their  importations,  and  from  an 

unwillingness  to  be  troubled  with  lawsuits.  There  are 
[  *  538  ]  also  differences  of  opinion  ay  to  the  efficacy  *  of  such  a 

stamp  as  there  was  upon  the  bill  of  lading  in  this  case, 
many  of  them,  from  their  experience  and  knowledge  of  trade  else- 
where, having  a  more  correct  apprehension  of  the  commercial  law 
than  the  reverse  of  it,  which  was  attempted  to  be  imposed  upon  the 
libelant.  Nor  can  any  previous  assent  to  the  usage  of  a  particular 
firm  engaged  in  the  shipping  business,  though  acquiesced  in  by 
one  who  had  had  other  dealings  with  it,  be  interpreted  into  an 
agreement  so  as  to  deprive  him  of  a  right  under  an  ordinary  bill 
of  lading  subsequently  made. 
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The  view  which  we  have  given  of  this  case  determines  the  whole 
controversy.  It  comprehends  every  point  raised  by  the  record,  or 
made  in  the  argument  of  it.  The  respondent  having  in  the  first 
instance  demanded  the  entire  freight  called  for  by  the  bill  of  lading, 
without  any  right  to  do  so,  and  having  refused  to  deliver  the  mer- 
chandise belonging  to  the  libelant  when  the  last  parcel  of  it  was 
landed  on  the  wharf,  and  when  the  freight  due  upon  the  whole  of 
it  was  tendered,  on  the  ground  that  there  were  due  charges  for 
cartage  and  storage,  did  so  witlwut  color  of  law  for  such  refusal. 
Our  judgment  is,  that  those  charges  must  be  paid  by  the  respond- 
ent, and  we  shall  reverse  the  decision  of  the  court  below,  and  direct 
a  mandate  to  be  sent  to  the  circuit  court  to  order  a  decree  for  the 
libelant  for  the  sum  of  four  thousand  three  hundred  and  sixty- 
seven  dollars  forty-five  cents,  with  interest  from  the  2d  day  of  No- 
vember, 1855.     (9th  vol.  Stat,  at  L.,  181.) 

The  sum  mentioned  is  proved  to  have  been  the  value  of  the  li- 
belant's merchandise  after  freight  and  primage  had  been  deducted, 
when  it  was  wrongfully  detained  by  the  respondent.  The  respond- 
ent will  also  be  charged  witli  the  costs  which  have  been  incurred 
in  the  prosecution  of  this  libel. 

Mr.  Justice  Daniel  dissents  to  the  decision  in  this  case,  upon 
the  grounds  that  the  court  of  admiralty  in  this  country,  as  in  Eng- 
land, can  take  no  cognizance  of  charter-parties  or  bills  of  lading, 
and  because  this  case  was  within  the  plain  jurisdiction  of  the  courts 
of  the  State  of  California,  either  at  common  law  or  in  equity. 


Thb  Board  of  Cohmissionbrs  of  the  Couktt  of  Enox,  Plaintiffs  in 
Error,  v.  W.  H.  Aspinwall  and  others. 

21  U.  539. 
Cou5TT  Bonds — Coitpoks. 

1.  Where  the  act  which  aathohzes  a  municipal  corporation  to  issue  bonds  is  a  publio 
statute  of  the  State,  a  purchaser  of  such  bonds  is  chargeable  with  knowledge  of  the 
statute,  and  he  must  show  that  agents  issuing  the  bonds  were  authorized  to  do  so. 

2.  But  where  such  officers  (as  county  commissioners)  are  authorized  to  issue  bonds  upou 
a  vote  of  the  majority  of  the  pe>>ple,  they  must  of  necessity  first  decide  whether  such 
vote  was  lawfully  given ;  and  this  decision  cannot  be  called  in  question  collaterally 
in  a  suit  on  such  bonds  brought  by  an  innocent  purchaser  for  value,  they  being 
negotiable,  though  such  decision  might  not  be  conclusive  in  a  direct  proceeding  to 
inquire  into  the  facts,  before  the  rights  of  third  parties  had  attached. 

3.  A  suit  may  be  maintained  for  interest  on  the  coupons  which  had  been  attached  to 
•uch  bonds,  without  the  production  oi  the  bonds. 
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This  is  a  writ  of  error  to  the  circuit  court  for  the  district  of  In- 
diana.    The  case  is  fully' stated  in  the  opinion. 

Mr.  Beverdy  Johnson^  Mr.  B.  W.  Tliompsony  Mr.  McDonald,  and 
Mr.  Porter y  for  plaintiffs. 

Mr.  Benjamin,  Mr.  Vinton,  and  Mr.  Judah,  for  defendants. 

[  *  540  ]  *Mr.  Justice  Nelson  delivered  the  opinion  of  the  court. 
This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  district  of  Indiana. 

The  suit  was  brought  in  the  court  below  against  the  board  of 
commissioners  of  Knox  county,  to  recover  the  amount  due  upon 
two  hundred  and  eighty-four  coupons,  each  for  the  sum  of  sixty 
dollars,  the  whole  amounting  to  the  sum  of  seventeen 
[*541]  *thousand  and  forty  dollars.  The  coupons  were  payable 
at  the  North  Itiver  Bank,  in  the  city  of  New  York — one 
hundred  and  forty-two  of  them  on  the  Ist  of  March,  1856,  and  the 
remaining  number  on  the  1st  of  March,  1857.  These  coupons  were 
originally  attached  to  one  hundred  and  forty-two  bonds  issued  by 
the  defendants,  for  $1,000  each,  the  bonds  payable  at  the  bank 
above  mentioned,  twenty-five  years  from  date,  to  the  Ohio  and 
Mississippi  Railroad  Company,  or  bearer,  with  interest  at  the  rate 
of  six  per  cent,  per  annum,  payable  annually  on  the  1st  of  March, 
at  the  bank,  upon  presentation  and  delivery  of  the  proper  coupons 
hereto  attached,  by  the  auditor  of  said  county. 

The  coupons  declared  upon  and  sought  to  be  recovered  are  those 
which  were  attached  to  these  one  hundred  and  forty-two  bonds, 
and  represented  the  interest  due  thereon  on  the  first  of  March,  1856 
and  1857.  The  plaintiflfs  are  the  holders  and  owners  of  these 
coupons. 

The  main  ground  of  the  defense  set  up  and  relied  on  to  defeat 
the  recovery  is,  that  the  defendant,  the  board  of  commissioners, 
possessed  no  authority  to  execute,  or  to  authorize  to  be  executed, 
the  bonds  or  coupons  in  question ;  and  hence,  that  they  are  obli- 
gations not  binding  upon  the  county  of  Knox,  which  this  board 
represents.  Our  chief  inquiry,  therefore,  will  be,  whether  or  not 
these  several  obligations' were  executed  and  put  into  circulation,  as 
evidences  of  indebtedness,  by  competent  and  legal  authority. 

The  defendant  is  a  body  corporate,  under  the  laws  of  the  State 
of  Indiana,  by  the  name  of  the  board  of  commissioners  of  the  county, 
and  very  large  powers  are  conferred  upon  it  in  matters  relating  to 
the  police  and  fiscal  concerns  of  the  county.  The  auditor  of  the 
county  is  to  act  as  its  clerk,  and  the  sheriff  is  to  attend  its  meetings 
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and  execute  its  orders.  It  has  a  oommoQ  seal,  and  copies  of  its 
proceedings,  signed  and  sealed  by  the  clerk,  are  evidence  in  courts 
of  justice.  It  has  power  to  dispose  of  the  property  of  the  county  ; 
to  adjust  accounts  against  it ;  to  raise  revenue,  and  examine  ac- 
counts of  disbursing  officers;  and  an  appeal  lies  from  its  decisions 
to  the  circuit  court.     (1  R.  S.  of  Indiana,  pp.  180,  18T.) 

♦On  the  14th  February,  1848,  tho  legislature  of  Indiana  [  *  542  ] 
incorporated  tho  Ohio  and  Mississippi  Railroad  Company, 
and  by  the  12th  section  of  the  charter  provided  as  follows: 

*'It  shall  be  lawful  for  the  county  commissioners  of  any  county 
in  the  State  of  Indiana  through  which  said  railroad  passes,  for  and 
in  behalf  of  said  county,  to  authorize,  by  order  on  their  records,  so 
much  of  said  stock  to  be  taken  in  said  railroad  as  they  may  deem 
proper,  at  any  time  within  five  years  after  opening  the  books  of 
subscription  to  said  stock:  Provided,  however ,  That  it  shall  be, 
and  is  hereby  made,  the  duty  of  said  county  commissioners,  in  any 
county  through  which  said  railroad  may  pass  in  the  State  of  In- 
diana, to  subscribe  for  stock  for  and  on  behalf  of  said  county,  if 
a  majority  of  the  qualified  voters  of  said  county,  at  any  annual 
election,  within  five  years  after  said  books  are  opened,  shall  vote 
for  the  same."     (Sess.  Laws  1848,  page  619.) 

This  act  was  amended  on  the  15th  January,  1849;  and  in  the 
second  section  it  was  declared  to  be  the  duty  of  the  sheriffs  of  the 
counties — and,  among  others,  Knox  county,  the  one  in  question — 
forthwith  to  give  notice  of  an  election  to  be  held  on  the  first  Mon- 
day of  March  then  next,  to  determine  whether  said  county  would 
subscribe  for  the  stock  of  the  Oliio  and  Mississippi  Railroad  Com- 
pany, &c. ;  and  if  a  majority  of  the  votes  shall  be  given  in  favor 
of  the  subscription,  the  county  board  of  commissioners  shall  sub- 
scribe to  said  stock,  &c.,  for  the  county,  to  an  amount  not  less  than 
$100,000:  Provided^  That  the  county  board  of  any  of  said  coun- 
ties may,  within  one  week  prior  to  said  election,  increase  or  lessen 
the  amount  to  be  subscribed,  of  which  notice  shall  be  given  at  the 
different  precincts  of  said  county  on  the  day  of  the  election,  &c. 

The  third  section  provided  that  the  county  subscription  shall  be 
payable  in  county  bonds,  bearing  interest  at  the  rate  of  six  per 
cent,  per  annum,  payable  annually  on  the  first  day  of  March,  re- 
deemable at  such  time  and  place  as  the  directors  of  the  company 
may  determine,  within  thirty  years  from  the  date  of  the  subscrip- 
tion. The  section  then  provides  for  the  levying  of  a  tax  annually 
upon  the  county  by  the  board  of  commissioners,  to  meet  the  accru- 
ing interest  on  the  bonds. 

*  The  plaintiffs  gave  in  evidence,  on  the  trial,  that  at  a  [  *  543  ] 
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meeting  of  the  board  of  cotnraissioDers  of  the  county  of  Knox,  on 
the  26th  February,  1849,  it  ordered,  under  the  power  given  in 
the  second  section  above  referred  to,  that  the  county  subscribe 
$200,000  of  the  capital  stock  of  the  Ohio  and  Mississippi  Rail- 
road Company.  And,  also,  that  at  a  meeting  on  the  25th  Octo- 
ber, 1850,  after  reciting  that,  in  accordance  with  the  wishes  of 
the  voters  of  the  county,  as  expressed  at  the  election  held  for  that 
purpose  in  the  several  townships  on  the  first  Monday  of  March, 
1849,  it  is  ordered  that  the  auditor,  in  the  name  and  for  the  county 
of  Knox,  subscribe  to  the  capital  stock  of  the  Ohio  and  Mi8sis8ii)pi 
Railroad  Company  four  thousand  sharesof  fifty  dollars  each,  or  the 
sum  of  1200,000;  and  that  the  auditor  be  authorized  to  vote  at  all 
elections  and  meetings  of  stockholders,  or  to  appoint  a  proxy  in  his 
stead.  And  that,  in  pursuance  of  this  direction,  the  auditor  sub- 
scribed the  four  thousand  shares,  and  received  certificates  in  the 
name  of  the  board  of  commissioners  of  the  county  for  the  same; 
and  also  executed  and  delivered  the  bonds  of  the  county,  as  pro- 
vided for  in  the  third  section  of  the  act  of  1849,  attaching  thereto 
coupons  for  the  interest.  The  bonds  and  coupons  in  question  were 
issued  under  this  authority. 

This  is  the  substance  of  the  case,  as  presented  on  the  record. 

The  ground  upon  which  the  want  of  authority  to  execute  the 
bonds  in  question  is  placed,  is  the  alleged  omission  to  comply  with 
the  requisition  of  the  statute  of  1849,  in  respect  to  the  notices  to  be 
given  of  the  election  to  be  held  on  the  first  Monday  of  March,  at 
which  a  vote  was  to  be  taken  for  or  against  a  subscription  of  stock 
to  the  railroad  company. 

It  is  insisted  that  an  irregularity  or  omission  in  these  notices  had 
the  effect  to  deprive  the  board  of  this  authority,  or  rather  furnish 
evidence  that  the  power  had  never  vested  in  it  under  the  act;  and, 
further,  that  the  plaintiffs  are  chargeable  with  a  knowledge  of  all 
substantial  defects  or  irregularities  in  these  notices  of  the  election, 
and  not  therefore  entitled  to  the  character  of  bonafde  holders  of 
the  securities. 

The  act  in  pursuance  of  which  the  bonds  were  issued  is  a  public 
statute  of  a  State,  and  it  is  undoubtedly  true  that  any 
[*544]  *  person  dealing  in  them  is  chargeable  with  a  knowledge 
of  it ;  and  as  this  board  was  acting  under  delegated  author- 
ity, he  must  show  that  the  authority  has  been  properly  conferred. 
The  court  must  therefore  look  into  the  statute  for  the  purpose  of 
determining  this  question;  and  upon  looking  into  it,  we  see  that 
full  power  is  conferred  upon  the  board  to  subscribe  for  the  stock  and 
issue  the  bonds,  when  a  majority  of  the  voters  of  the  county  have 
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determined  in  favor  of  the  subscription,  after  due  notice  of  the  time 
and  place  of  the  election.  The  case  assumes  that  the  requisite 
notices  were  not  given  of  the  election,  and  hence  that  the  vote  has 
not  been  in  conformity  with  the  law. 

This  view  would  seem  to  be  decisive  against  the  authority  on  the 
part  of  the  board  to  issue  the  bonds,  were  it  not  for  a  question  that 
underlies  it;  and  that  is,  who  is  to  determine  whether  or  not  the 
election  has  been  properly  held,  and  a  majority  of  the  votes  of  the 
county  cast  in  favor  of  the  subscription?  Is  it  to  be  determined  by 
the  court,  in  this  collateral  way,  in  every  suit  upon  the  bond,  or 
coupon  attached,  or  by  the  board  of  commissioners,  as  a  duty  im- 
posed upon  it  before  making  the  subscription? 

The  court  is  of  opinion  that  the  question  belonged  to  this  board. 
The  act  makes  it  the  duty  of  the  sheriff  to  give  the  notices  of  the 
election  for  the  day  mentioned^  and  then  declares,  if  a  majority  of 
the  votes  given  shall  be  in  favor  of  the  subscription,  the  county 
board  shall  subscribe  the  stock.  The  right  of  the  board  to  act  in 
an  execution  of  the  authority  is  placed  upon  the  fact  that  a  majority 
of  the  votes  had  been  cast  in  favor  of  the  subscription;  and  to  have 
acted  without  first  ascertaining  it,  would  have  been  a  clear  viola- 
tion of  duty ;  and  the  ascertainment  of  the  fact  was  necessarily  left 
to  the  inquiry  and  judgment  of  the  board  itself,  as  no  other  tribunal 
was  provided  for  the  purpose.  This  board  was  one,  from  its  organ- 
ization and  general  duties,  fit  and  competent  to  be  the  depository 
of  the  trust  thus  confided  to  it.  The  persons  composing  it  were 
elected  by  the  county,  and  it  was  already  invested  with  the  highest 
functions  concerning  its  general  police  and  fiscal  interests. 

We  do  not  say  that  the  decision  of  the  board  would  be  conclusive 
in  a  direct  proceeding  to  inquire  into  the  facts  previously 
*  t^  the  execution  of  the  power,  and  before  the  rights  and  [  ♦  545  ] 
interests  of  third  parties  had  attached ;  but,  after  the 
authority  has  been  executed,  the  stock  subscribed,  and  the  bonds 
issued,  and  in  the  hands  of  innocent  holders,  it  would  be  too  late, 
even  in  a  direct  proceeding,  to  call  it  in  question.  Much  less  can 
it  be  called  in  question  to  the  prejudice  of  a  bona  fidt  holder  of  the 
bonds  in  this  collateral  way. 

Another  answer  to  this  ground  of  defense  is,  that  the  purchaser 
of  the  bonds  had  a  right  to  assume  that  the  vote  of  the  county, 
which  was  made  a  condition  to  the  grant  of  the  power,  had  l>een 
obtained,  from  the  fact  of  the  subscription,  by  the  board,  to  the 
stock  of  the  railroad  company,  and  the  issuing  of  the  bonds. 

The  bonds  on  their  face  import  a  compliance  with  the  law  under 
which  they  were  issued.     **This  bond,"  we  quote,  *4a-is8ued  in 
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part  payment  of  a  subscription  of  two  hundred  thousand  dollars, 
by  the  said  Knox  county,  to  the  capital  stock,  &c.,  by  order  of  the 
board  of  commissioners,"  in  pursuance  of  the  third  section  of  act, 
&c.,  passed  by  the  general  assembly  of  the  State  of  Indiana,  and 
approved  15th  January,  1849. 

The  purchaser  was  not  bound  to  look  further  for  evidence  of  a 
compliance  with  the  conditions  to  the  grant  of  the  power.  This 
principle  was  recently  applied  in  a  case  in  the  Court  of  Exchequer 
in  England.  (6  Ellis  &  Blackburn,  p.  327,  The  Royal  British  Bank 
V.  Tarquand.)  It  was  an  action  ujx)n  a  bond  against  the  defendant, 
as  the  manager  of  a  joint  stock  company.  The  defense  was  a  want 
of  power  under  the  deed  of  settlement  or  charter  to  give  the  bond. 
One  of  the  clauses  in  the  charter  provided  that  the  directors  might 
borrow  money  on  bonds  in  such  sums  as  should  from  time  to 
time  by  a  general  resolution  of  the  company  l)e  authorized  to  be 
borrowed.  The  resolution  passed  was  considered  defective.  Jervis, 
Ch.  B.,  in  delivering  the  judgment  of  the  court,  observed  :  **  We 
may  now  take  it  for  granted  that  the  dealings  with  these  companies 
are  not  like  dealings  with  other  partnerships,  and  that  the  parties 
dealing  with  them  arc  bound  to  read  the  statute  and  the  deed  of 
settlement.  But  they  are  not  bound  to  do  more.  And  the  party 
here,  on  reading  the  deed  of  settlement,  would  find,  not 
[  *  546  ]  a  prohibition  from  borrowing,  but  a  permission  *  to  do  so 
on  certain  conditions.  Finding  that  the  authority  might 
be  made  complete  by  a  resolution,  he  would  have  a  right  to  infer 
the  fact  of  a  resolution  authorizing  that  which,  on  the  face  of  the 
document,  appeared  to  be  legitimately  done."  (See  also  5  Ellis 
and  Bl.  p.  245,  S.  C.  and  25  E.  L.  and  Eq.  p.  114,  Made  v,  Suth- 
erland.) The  principle  we  think  sound,  and  is  entirely  applicable 
to  the  question  before  us. 

A  question  was  made  upon  the  argument,  that  the  suit  could  not 
be  maintained  upon  the  coupons  without  the  production  of  the  bonds 
to  which  they  had  been  attached.  But  the  answer  is,  that  these 
coupons  or  warrants  for  the  interest  were  drawn  and  executed  in  a 
form  and  mode  for  the  very  purpose  of  separating  them  from  the 
bond,  and  thereby  dispensing  with  the  necessity  of  its  production 
at  the  time  of  the  accuring  of  each  installment  of  interest,  and  at 
the  same  time  to  furnish  complete  evidence  of  the  payment  of  the 
interest  to  the  makers  of  the  obligation. 

Some  other  minor  points  were  made  in  the  case  upon  the  argu- 
ment, which  we  have  considered,  but  which  it  is  not  important 
should  be  particularly  noticed.  We  are  satisfied  the  judgment 
below  is  right,  and  should  be  affirmed. 
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Mr.  Justice  Daniel  dissenting. 

In  the  case  of  the  Knox  County  Commissioners  v.  Aspinwall  et 
al.,  it  is  my  opinion,  in  the  first  place,  that  the  circuit  court  had 
not  jurisdiction  of  the  cause,  one  of  the  parties  being  a  corporation ; 
and,  secondly,  I  think  that  the  commissioners  being  known  to  be  a 
party,  it  was  the  duty  of  those  who  dealt  with  them  to  ascertain 
the  extent  of  their  powers. 


Board  op  Commissionbrs  op  Knox  County,  Plaintiffs  in  Error,  t?. 
David  C.  Wallace. 

21  H.  546, 

Writ  of  error  to  the  circuit  court  for  the  district  of  Indiana. 
The  facts  and  principles  of  this  case  are  precisely  the  same  as 
those  of  the  one  just  preceding. 

It  was  argued  by  Mr.  Thompson^  for  plaintiffs. 

Mr.  McLean,  for  defendants. 

*Mr.  Justice  Nelson  delivered  the  opinion  of  the  court.  [  *  54T  ] 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  district  of  Indiana. 

The  suit  was  brought  by  Wallace  against  the  board,  upon  several 
coupons,  for  installments  of  interest  which  had  been  attached  to 
certain  bonds  issued  by  the  defendants  to  the  0.hio  and  Mississippi 
R.  R.  Co.  The  coupons  were  owned  by  the  plaintiff,  and  had  been 
duly  presented  for  payment,  which  was  refused.  The  defendants 
plead  the  general  issue,  and  six  special  pleas,  to  which  there  were 
replications,  except  the  second  and  sixth  pleas,  to  which  there  were 
demurrers. 

The  court  sustained  the  demurrers.  There  were  afterwards 
amendments  and  demurrers  to  pleadings  not  very  intelligible  in 
the  record,  and  seem  not  to  have  been  relied  on  by  either  party. 
The  case  was  tried  upon  the  general  issue,  and  the  facts  disclosed 
upon  the  trial  were  substantially  the  same,  mutatis  mutandis,  as 
those  which  were  proved  or  admitted  in  the  previous  case  of  Aspin- 
wall and  others  against  these  same  defendants.  After  the  evidence 
was  closed,  the  defendants  presented  ten  prayers  to  the  court,  upon 
each  of  which  instructions  were  given.  It  is  unnecessary  to  go 
through  them;  the  questions  involved  have  already  been  examined 
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in  the  case  above  mentioned^  and  the  result  there  arrived  at  affirms 
the  judgment  in  this  case. 
Judgment  affirmed. 

Mr.  Justice  Daniel  dissented. 


PmLO  Chamberlain  and  others,  Appellants,  v.  Eber  B.  Ward 

and  others. 

and 

Eber  B.  Ward  and  others,  Appellants,  v.  Philo  CHABfBERLAiN  and 

others. 
21  H.  648—672. 
Admiralty — Collision — Mutual  Fault. 
In  a  collision  between  a  steamer  and  a  propeller  on  Lake  ^rie,  the  vessels  approaching 
each  other  from  opposite  directions,  or  nearly  so,  in  the  night,  with  fair  starlight,  it 
was  held — 

1.  That  the  propeller  was  in  fanlt  for  the  want  of  knowledge  and  skill  of  the  mate  in 
charge  of  her. 

2.  For  his  persistence  in  pursuing  his  course,  when  he  had  ample  time  to  avoid  the 
danger  by  changing. 

3.  Because  the  signal  light,  though  sufficient  when  put  up,  had  been  permitted  to  become 
dim  for  want  of  trimming  and  other  attention. 

4.  The  steamer  was  also  chargeable  witb  fault  for  want  of  a  look-out  or  watch.  The 
mate  who  has  other  duties,  and  attends  to  them,  is  not  such  sufficient  look-out.  The 
look-out  should  give  his  exclusive  attention  to  that  business,  and  should  be  stationed 
where  he  could  best  see  without  obstruction  by  rigging,  and  without  being  too  much 
elevated  above  the  water. 

6.  Also  because  the  mate  in  charge  of  the  vessel,  who  discovered  the  lights  of  the 
propeller  a  mile  away,  .though  doubting  what  it  was,  did  not  take  S'litable  steps  to 
avoid  a  collision,  while  running  at  the  rate  of  sixteen  miles  an  hour. 

6.  The  true  construction  of  the  act  of  Marcli  3, 1869,  which  makes  a  vessel  liable  for  all 
the  damages  arising  for  want  of  proper  signal  lights,  does  not  impair  the  admiralty 
rule  that  where,  in  case  of  collision,  the  other  vessel  is  also  in  fault,  the  damages 
should  be  divided.  The  other  vessel  in  such  case  is  not  relieved  from  the  conse- 
quences of  her  own  wrong  by  this  provision. 

7  The  result  in  this  case  is,  that  their  damages  must  be  equally  divided  between  the 
owners  of  t^e  two  vessels,  as  it  is  a  suit  in  personam. 

These  are  cross  appeals  from  the  decree  of  the  circuit  court  for 
the  southern  district  of  Ohio,  which  divided  the  damages  in  an 
admiralty  suit  between  the  owners  of  the  steamer  Atlantic  and 
propeller  Ogdensburgh.  The  case  is  very  fully  stated  in  the  first 
opinion,  as  well  as  an  abstract  of  pleadings  and  stipulations. 

Mr.  Stanbery  and  Mr,  Spalding^  for  Chamberlain  and  others. 

Mr,  Newberry  and  Mr.  Swayne^  for  Ward  and  others. 
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*  Mr.  Justice  Clifford  delivered  the  opinion  of  the  court.  [  *  553  ] 
This  was  a  suit  tw  personam,  and  comes  before  the  court 
by  appeal  from  the  circuit  court  of  the  United  States  for  the 
southern  district  of  Ohio,  sitting  in  admiralty.  It  was  commenced 
by  the  present  appellees,  as  owners  of  the  steamer  Atlantic,  against 
the  appellants  as  owners  of  the  propeller  Ogdensburgh,  and  grew 
out  of  a  collision  which  occurred  on  Lake  Erie  between  those  vessels 
on  the  20th  day  of  August,  1852,  whereby  the  propeller  received 
damage,  and  the  steamer  was  run  down  and  lost.  Some 
change  was  made  in  the  nature  *and  character  of  the  [*554] 
proceeding  after  the  suit  was  instituted,  making  it  neces- 
sary that  a  brief  explanation  should  be  given,  in  order  that  the 
present  state  of  the  pleadings  may  not  be  misunderstood.  Accord- 
ing to  the  transcript,  the  original  libel  was  filed  in  the  clerk's  office 
of  the  district  court  on  the  27th  day  of  Octx)ber,  1852,  and  on  the 
same  day  a  process  of  attachment  against  the  propeller,  and  moni- 
tion to  her  owners,  was  taken  out,  and  was  subsequently  served, 
pursuant  to  its  mandate,  by  attaching  the  vessel,  publishing  notice 
to  those  interested,  and  summoning  the  respondents.  On  the  11th 
day  of  November  following,  an  amended  libel  was  filed  in  court, 
setting  forth  more  in  detail  the  circumstances  of  the  collision  and 
the  grounds  of  the  claim  as  made  by  the  libelants.  As  amended, 
however,  the  libel  still  retained  in  some  of  its  aspects  the  form  of 
a  proceeding  in  rem  against  the  vessel,  a^d  a  suit  in  personam 
against  her  owners. 

In  the  answer,  which  was  not  filed  till  after  the  process  was 
serv^,  the  appellants,  as  claimants  of  the  propeller  and  respond- 
ents in  this  suit,  excepted  to  the  form  of  the  libel,  alleging  that  the 
two  modes  of  proceeding  were  improperly  joined,  and  prayed  that 
the  libel  should  be  dismissed  on  that  account.  At  the  hearing  in 
the  district  court,  the  exception  of  the  respondents  for  a  misjoinder 
was  sustained,  and  thereupon  tlie  libelants,  on  motion  for  leave, 
were  permitted  to  amend  and  change  the  proceeding  to  the  form  of 
a  suit  in  personam  against  the  appellants  as  owners  of  the  pro- 
peller, and  the  cause  was  allowed  to  progress,  and  in  that  form  of 
proceeding  the  parties  were  ultimately  heard  upon  the  merits  of  the 
controversy.  Another  explanation  is  also  necessary,  connected 
with  the  answer  of  the  respondents,  as  without  it  the  subsequent 
proceedings  in  the  cause  would  appear  to  have  been  irregular,  and 
certainly  would  be  incomprehensible.  On  the  26th  day  of  April, 
1853,  the  parties  entered  into  an  agreement  to  the  effect  that  the 
answer  of  the  respondents  in  this  suit  should  operate  us  a  cross- 
libel  for  the  damage  sustained  by  the  propeller,  and  that  the  claims^ 
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of  both  parties  to  damage  should  be  considered  by  the  court  in 
weighing  the  evidence,  and  be  adjudicated  upon  in  the 
[  *  555  ]  final  decree;  and  in  order  to  facilitate  the  *  investigation, 
it  was  admitted  in  the  case  that  the  damage  sustained  by 
the  propeller  amounted  to  the  sum  of  three  thousand  dollars,  and 
that  the  value  of  the  steamer  was  seventy-five  thousand  dollars. 
Other  interlocutory  proceedings  were  had  in  the  cause  which  it  is 
not  important  to  notice,  and  testimony  was  taken  on  both  sides, 
and  at  the  final  hearing  on  the  10th  day  of  May  following  a  decree 
was  entered,  that  the  libel  be  dismissed  with  costs  ;  and  under  the 
authority  conferred  by  the  agreement  that  the  answer  should  operate 
as  a  cross-libel,  it  was  further  ordered,  adjudged,  and  decreed,  that 
the  libelants  pay  to  the  respondents,  within  thirty  days,  the  sum 
of  three  thousand  dollars,  with  interest,  as  the  damage  which  the 
propeller  sustained  by  the  collision. 

From  that  decree  the  libelants  appealed  to  the  circuit  court. 
Much  additional  testimony  was  taken  in  the  circuit  court,  and 
after  a  full  hearing  on  the  12th  of  November,  1856,  upon  the 
pleadings  as  moditied,  and  the  proofs  adduced  by  the  respective 
parties,  it  was  ordered,  adjudged,  and  decreed,  that  the  decree  of 
the  district  court  be  in  all  things  reversed,  and  a  final  decree  was 
entered,  to  the  effect  that  the  damages  occasioned  by  the  collision, 
together  with  the  costs  in  both  courts,  be  equally  divided,  and  that 
each  party  bear  a  moiety  of  the  same;  and  that  the  respondents, 
pursuant  to  the  admissions  of  the  parties  as  to  the  amount  of  the 
damage,  pay  to  the  libelants  the  sum  of  thirty-six  thousand  dollars. 
Whereupon  the  parties  respectively  appealed  to  this  court,  and  the 
appeals  have  been  separately  docketed  in  conformity  to  the  agree- 
ment of  the  parties,  that  the  answer  of  the  respondents  should 
operate  as  a  cross-libel  for  the  damage  sustained  by  the  propeller. 

Some  reference  to  the  pleadings  touching  the  merits  of  the  con- 
troversy now  becomes  necessary,  before  we  proceed  to  the  considera- 
tion of  the  matters  of  fact  in  dispute  between  the  parties  in  this 
suit. 

According  to  the  allegations  of  the  libel,  the  steamer  Atlantic 
was  duly  enrolled  and  licensed,  and  was  regularly  employed  in 
transporting  passengers  and  freight,  making  semi-weekly  trips 
each  way,  to  and  from  Detroit,  in  the  State  of  Michigan,  and 
Buffalo,  in  the  State  of  New  York.  She  left  Buffalo  at 
[  *  556]  *the  usual  hour  in  the  evening  of  the  19th  of  August, 
1852,  with  freight  and  a  large  number  of  passengers  on 
board,  bound  on  her  regular  trip  to  the  port  of  Detroit.  And  the 
libelants  allege  that  she  was  a  tight,  strong  vessel,  and  in  every 
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respect  well  manned,  equipped,  and  appointed  for  the  voyage,  with 
a  fall  complement  of  officers  and  men ;  and  that  those  to  whom  the 
duty  properly  belonged  were  at  the  time  of  the  disaster  on  the  look- 
out for  the  safety  and  protection  of  the  vessel.  They  also  allege 
that  after  leaving  Buffalo  she  proceeded  on  her  voyage  in  the  usual 
route  across  the  lake,  with  all  her  signal-lights  displayed  as  re- 
quired by  law;  that  while  she  was  so  proceeding,  at  about  half- 
past  two  o'clock  in  the  morning  of  the  following  day,  and  when 
she  was  off  Long  Point,  on  the  Canada  shore,  the  propeller  Ogdens- 
burgh,  then  being  on  her  way  from  Cleveland  to  the  entrance  of 
the  Welland  canal,  came  upon  the  steamer,  and  with  great  force 
and  violence  ran  into  her,  the  bow  of  the  propeller  striking  the 
larboard  side  of  the  steamer  near  the  forward  gangway,  breaking 
and  crushing  by  the  force  and  violence  of  the  collision  into  and 
through  the  guard  and  hull  of  the  vessel,  so  that  she  filled  with 
water  and  sunk,  and  became  wholly  lost  to  the  libelants. 

Other  matters  of  fact,  material  to  the  issue,  are  also  set  forth  in 
the  libel,  and  among  the  number  are  the  following:  that  the  pro- 
peller, before  and  at  the  time  of  the  collision,  did  not  have  burning, 
and  properly  displayed,  the  signal  lights  required  by  law;  that  she 
was  not  then  proceeding  in  the  usual  route  from  Cleveland  to  the 
entrance  of  the  canal,  and  that  those  in  charge  of  her  when  she  came 
in  sight  of  the  lights  of  the  steamer  neither  stopped  her  engines, 
nor  slackened  her  speed,  nor  altered  her  course,  nor  took  any  other 
precaution  to  prevent  or  avoid  a  collision ;  and  the  libelants  aver 
that  it  was  otherwise  with  those  in  charge  of  the  steamer;  that  as 
soon  as  they  perceived  the  lights  of  the  propeller  approaching,  they 
put  the  wheel  of  the  steamer  first  a-port,  and  then  hard  a-port, 
turning  her  course  to  the  right,  away  from  the  propeller,  as  by 
law  it  was  their  duty  to  do,  and  that  they  made  every  effort  in 
their  power  to  avoid  a  collision;  and,  finally,  that  the  persons  in 
charge  of  the  propeller,  though  they  saw  the  lights  of  the 
^steamer  at  a  great  distance,  and  in  ample  time  to  have  [  *557  ] 
prevented  the  disaster,  did  not  put  the  wheel  of  the  propel- 
ler a-port,  or  turn  their  vessel  to  the  right,  away  from  the  steamer, 
as  they  were  bound  to  do;  nor  did  they  stop  or  slow  the  engine, 
or  display  lawful  signal  lights,  but  so  negligently,  improperly, 
and  unskillfully  navigated  their  vessel  that  she  ran  directly  and 
almost  at  right  angles  into  and  against  the  steamer,  and  thereby 
occasioned  the  disaster.  Many  of  the  affirmative  facts  alleged  in 
the  libel  are  expressly  controverted  in  the  answer  filed  by  the 
respondents.  They  deny  that  the  steamer  was  a  tight,  strong  ves- 
sel, or  that  she  was  well  manned  and  appointed  for  the  voyage ; 
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aud  they  also  deny  that  the  proper  persons  were  on  the  look-out 
for  the  protection  and  safety  of  the  vessel,  or  that  those  in  charge 
of  the  steamer  took  any  precautionary  measures  to  prevent  the 
collision. 

In  addition  to  these  denials  they  allege,  as  matter  of  defense, 
that  the  propeller,  a  vessel  of  three  hundred  and  fifty-three  tons 
burden,  left  Cleveland  on  the  day  preceding  the  disaster,  at  about 
twenty  minutes  past  twelve  o'clock,  deeply  laden,  and  proceeded 
on  her  voyage,  by  the  way  of  Fairmount,  towards  Ogdensburgh,  her 
place  of  destination,  which  was  to  be  reached  through  the  canal 
before  mentioned  ;  that  about  two  o'clock  the  next  morning,  and 
when  she  was  steering  northeast  by  east,  on  her  proper  course  to 
the  entrance  of  the  canal,  the  wind  being  light  and  the  weather 
somewhat  hazy,  the  watch  on  her  deck  discovered  the  light  of  a 
steamer  from  two  or  three  points  off  her  larboard  bow,  which  was 
supposed  to  be  three  miles  distant;  that  the  propeller  kept  on  her 
course,  running  at  a  speed  of  about  seven  miles  an  hour,  until  the 
mate,  who  had  the  watch,  ascertaining  that  the  light  was  fast 
approaching  the  propeller,  gave  the  signal  to  slow,  which  was 
obeyed ;  and  soon  after,  on  discovering  that  the  light  was  coming 
still  nearer,  signalled  to  stop;  and  then,  finding  that  the  vessels 
were  likely  to  come  in  contact,  he  directed  the  engine  to  be  re- 
versed, and  gave  the  order  to  back;  but  in  spite  of  all  these  pre- 
cautionary measures  the  collision  ensued. 

Respecting  the  immediate  cause  of  the  collision,  the  theory  of 
the  respondents  is,  that  the  steamer,  if  she  had  held  her 
[*558]  *  course  southwest  by  west,  would  have  passed  the  pro- 
peller nearly  a  mile  on  her  starboard  quarter ;  and  they 
accordingly  allege,  that  by  putting  her  helm  a-port  her  course  was 
turned  to  the  right,  so  as  to  bring  her  across  the  bows  of  the  pro- 
peller. And  they  also  allege,  in  this  connection,  that  the  steamer 
was  running  with  unabated  speed,  at  the  rate  of  fifteen  miles  an 
hour,  when  she  fell  with  all  her  momentum  upon  the  stem  of  the 
propeller,  wrenching  it  out  of  its  place,  and  carrying  the  propeller 
half  round  as  she  ran  on  her  course. 

And  they  finally  allege  that  the  persons  in  charge  of  the  pro- 
peller, from  the  moment  they  first  discovered  the  light  of  the 
steamer  to  the  time  of  the  collision,  managed  their  vessel  accord- 
ing to  the  most  approved  rules  of  navigation ;  and  that  the  colli- 
sion was  wholly  owing  to  the  fault,  neglect,  and  unskillfulness  of 
the  oflicers  and  crew  of  the  steamer,  in  changing  her  course  across 
the  path  of  the  propeller,  and  in  their  culpable  omission  to  stop 
the  steamer,  after  it  was  found  that  such  change  of  course  increased 
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the  danger  by  bringing  the  two  vessels  closer  together.  And,  in 
accordance  with  the  theory  that  the  steamer  was  wholly  in  fault, 
they  pray  that  their  answer  may  be  taken  as  a  cross-libel  in  their 
behalf,  to  recover  the  damage  sustained  by  the  propeller,  and  that 
guch  sum  may  be  decreed  to  them,  by  reason  of  the  collision,  as  in 
justice  they  are  entitled  to  receive. 

Such  is  the  substance  of  the  pleadings,  so  far  as  respects  the 
circumstances  of  the  collision,  and  all  the  matters  of  fact  to  be 
determined  by  the  court. 

Since  the  suit  was  commenced,  the  parties  have  examined  niore 
than  one  hundred  witnesses;  and  their  testimony,  as  exhibited, 
fills  nearly  four  hundred  pages  of  the  transcript.  lu  that  state  of 
the  case,  a  particular  analysis  of  the  testimony  of  each  witness, 
and  a  comparison  of  their  respective  statements,  will  not  be  at- 
tempted, as  its  effect  would  be  to  extend  •the  investigation  beyond 
all  reasonable  limits,  without  any  practical  benefit  to  either  party. 
All  that  can  be  done,  under  the  circumstances,  will  be  to  state  the 
material  facts  proved,  and  to  refer  to  such  brief  portions  of  the 
evidence  as  seems  to  be  necessary  to  confirm  our  conclu- 
sions. Conflicting  testimony  *  we  have  endeavored  to  [  *  559  ] 
reconcile,  where  it  was  possible;  and  when  not  so,  we 
have  drawn  our  conclusions  from  the  weight  of  the  evidence  and 
the  probabilities  of  the  case. 

With  these  explanations,  we  will  proceed  to  state  the  material 
facts,  so  far  as  respects  the  steamer  Atlantic. 

She  left  BufiSetlo  between  nine  and  ten  o'clock  in  the  evening  of 
the  day  preceding  the  disaster,  having  on  board,  in  addition  to 
her  freight,  nearly  five  hundred  passengers,  of  whom  more  than 
one  hundred  were  lost.  At  the  time  of  her  departure,  she  was  in 
every  respect  seaworthy,  and  was  well  manned  and  appointed  for 
the  voyage,  with  a  competent  master  and  a  sufficient  and  competent 
crew.  Steamers,  on  leaving  Bufialo  for  Detroit,  usually  steer 
southwest  by  west;  and  the  Atlantic,  following  her  accustomed 
route,  pursued  that  general  course  during  the  night,  until  she 
made  Long  Point  light,  on  the  Canada  shore,  when  the  officer  in 
charge  of  her  deck  changed  her  course  one-fourth  of  a  point  to 
the  southward,  in  order  to  give  the  light  a  wider  berth.  When 
abreast  of  that  light,  and  about  two  miles  distant  from  it,  the 
steamer  resumed  her  former  course,  about  southwest  by  west,  and 
continued  on  her  voyage,  without  any  other  change,  until  the  sec- 
ond mate,  who  had  charge  of  the  deck,  discovered  two  white  lights 
throe-fourths  of  a  point  off  her  larboard  bow,  when  he  ordei'ed  the 
wheelsman  to  port  her  helm,  and  the  order  was  obeyed. 
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Nothing  additional  occurred  during  the  voyage,  of  any  import- 
ance in  this  investigation,  up  to  the  time  those  lights  were  discov- 
ered by  the  second  mate.  His  watch,  which  commenced  shortly 
after  the  steamer  was  outside,  had  not  then  closed,  and  of  course 
he  was  properly  in  charge  of  the  deck.  He  testifies,  that  at  first 
ho  saw  only  one  light,  and  then  another,  and  that  they  appeared 
like  glimmering  stars,  and  at  first  view  he  was  unable  to  determ- 
ine whether  they  were  stars  or  the  lights  of  a  vessel ;  but  upon 
further  observation  he  supposed  they  were  the  lights  of  a  sail  ves- 
sel^ and  accordingly  gave  the  order  to  port  the  helm.  That  order 
was  given  while  the  officer  who  issued  it  was  standing  in  the  pilot 
house,  which  was  situated  on  the  forward  part  of  the  hurricane 
deck,  at  the  usual  elevation,  in  steamers  of  that  descrip- 
[  *  560  ]  tion,  above  the  water-line  of  *  the  vessel.  She  was  a  first- 
class  steamer,  6f  eight  hundred  tons  burden,  and  was 
moving  through  the  water  at  the  rate  of  sixteen  miles  an  hour, 
and  the  officer  in  charge  of  the  deck,  and  who  gave  the  order  to 
port  the  helm,  was  the  only  look-out  stationed  on  any  part  of  the 
vessel ;  and  it  is  not  pretended  that  either  officer  or  seamen,  other 
than  the  officer  of  the  deck,  had  been  assigned  to  that  duty  during 
the  voyage. 

Two  other  persons,  the  wheelsman  and  a  passenger,  were  in  the 
pilot-house  with  the  second  mate,  both  when  lie  discovered  the 
lights  and  when  he  gave  the  order  to  port  the  helm;  and  the  evi- 
dence shows  that  he  went  there  for  a  purpose  connected  with  his 
duty  as  officer  of  the  deck ;  and  he  testifies  that  he  had  not  been 
inside  more  than  two  minutes  when  he  first  saw  the  light.  After 
having  given  the  order  to  port  the  helm,  he  immediately  left  the 
position  where  he  had  been  standing,  and  went  on  to  the  top  of 
the  pilot-house,  and  then  he  says  the  signal  lights  of  the  Atlantic, 
which  were  properly  displayed,  and  were  burning  brightly,  shone 
on  to  the  approaching  vessel,  and  enabled  him  to  see  that  she  was 
a  steamer,  and  that  the  two  vessels  were  very  dose  together.  His 
own  account  of  what  followed  shows  conclusively  that  the  knowl- 
edge he  then  for  the  first  time  obtained,  as  to  the  character  of  the 
approaching  vessel,  was  too  late  to  enable  him  to  adopt  the  neces- 
sary precautions  to  avoid  the  impending  peril.  On  seeing  the  pro- 
peller, and  ascertaining  the  danger  of  his  situation,  arising  from 
the  closeness  of  her  approach,  he  ordered  the  helm  of  the  steamer 
hard  a-port,  and,  without  waiting  to  know  whether  the  order  was 
obeyed,  put  his  hand  on  to  the  telegraph,  with  a  view  to  give  the 
signal  to  stop ;  but  perceiving  that  the  collision  was  almost  cer- 
tain, he  omitted  to  signal,  concluding  that  the  onljrphance  of 
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safety  was  to  rely  upon  the  velocity  of  the  steamer,  and  the  opera- 
tion of  her  helm  under  the  order  already  given,  which,  it  seems  was 
promptly  obeyed.  Precautionary  measures  could  not  then  be  effect- 
ually adopted,  as  the  time  and  opportunity  to  render  them  avail- 
able had  passed,  and  the  two  vessels  almost  immediately  came  to- 
gether, the  propeller  striking  the  larboard  side  of  the  steamer  near 
the  forward  gangway,  crushing  through  the  guard  and 
hull  of  the  steamer,  and  *  otherwise  damaging  her,  so  [  *  661  ] 
that  before  she  had  run  a  mile  she  filled  with  water  and 
sunk  in  the  lake.  These  facts  are  drawn  from  the  testimony  of 
the  witnesses  who  were  on  the  deck  of  the  steamer  or  in  her  pilot- 
house, and  are  believed  to  be  substantially  correct,  and  to  corres- 
pond with  the  events  as  they  occurred.  They  all  concur  in  saying 
that  they  did  not  see  any  signal  lights  on  the  propeller  as  she  ap- 
proached, and  supposed  she  was  a  sail  vessel  till  it  was  too  late  to 
stop  the  engine,  and  affirm  most  confidently,  that  if  good  signal 
lights  had  been  shown,  they  would  have  seen  them.  Those  shown 
by  the  steamer  were  seen  by  the  mate  of  the  propeller  when  the 
vessels  were  three  miles  apart,  and  several  witnesses  testify  that 
such  lights,  if  properly  shown,  as  required  by  law, could  be  seon  at 
the  distance  of  four  or  five  miles;  and  in  view  of  the  evidence  as 
to  the  state  of  the  weather  and  the  character  of  the  night,  we  have 
no  doubt  they  might  have  been  seen,  if  burning  brightly,  in  ample 
time  to  have  prevented  the  disaster.  All  the  witnesses  agree  that 
the  wind  was  light,  and  the  surface  of  the  lake  smooth,  and  they 
generally  admit  that  there  was  some  mist  or  haze  on  the  water ; 
but  assert  in  the  most  positive  terms  that  it  was  starlight  over- 
head and  no  one  pretends  that  it  was  unsually  dark.  Good  signal 
lights,  under  such  circumstances,  if  burning  brightly,  could  readily 
be  seen,  notwithstanding  the  haze  on  the  water,  at  a  sufficient  dis- 
tance to  enable  steamers  approaching  each  other  to  adopt  every 
necessary  precaution  to  avoid  a  collision. 

Having  stated  the  princijml  facts  proved,  as  they  appear  to  the 
court,  so  far  as  respects  the  steamer,  we  will  now  proceed  to  the  ex- 
amination of  those  of  a  corresponding  character  which  relate  to  the 
propeller.  More  difficulty  attends  this  branch  of  the  inquiry  on  ac- 
count of  the  conflicting  state  of  the  testimony,  and  the  consequent 
uncertainty  in  which  the  facts  are  involved.  Some  of  the  facts,  how- 
ever, are  fully  proved,  and  to  those  we  will  first  invite  attention. 
As  alleged  in  the  answer,  the  propeller  left  Cleveland,  on  the  day 
preceding  the  disaster,  on  her  downward  trip  from  Chicago  to 
Ogdensburgh,  which  was  to  be  reached  through  the  Welland 
canal.     No  doubt  is  enteitained  that  she  was  a  good  strong  vessel^ 
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[  *  562  ]  and  there  is  nothing  *  in  the  testimony  to  call  in  question 
either  the  com|>etency  of  her  master  or  the  sufficiency  of 
her  crew.  It  appears,  by  the  testimony  of  her  master,  that  she 
left  Cleveland  about  rtoon,  and  ran  down  opposite  Grand  river  by 
daylight;  that  after  arriving  there  she  steered,  for  about  an  hour, 
east-northeast,  and  then  turned  to  northeast  by  east  till  the  vessels 
came  together.  This  last  statement,  however,  is  obviously  mere 
hearsay,  as  the  watch  of  the  mate  commenced  at  twelve  o'clock  at 
night,  and  he  continued  in  charge  of  the  deck  until  half-past  two 
in  the  morning,  when  the  collision  occurred ;  and  the  master  admits, 
what  it  is  important  to  observe,  that  it  was  usual  when  they  got 
down  off  Long  Point,  and  found  themselves  out  of  the  way,  ''to 
steer  accordingly,"  by  which  we  understand  him  to  mean  that  it 
was  usual,  when  they  got  down  there,  to  regulate  the  course  of  the 
propeller  with  respect  to  the  well-known  position  of  Long  Point, 
and  perhaps  with  a  view  to  make  that  light,  in  the  further  progress 
of  the  voyage,  which  is  proved  to  be  the  most  prominent  light  on 
the  route.  At  twelve  o'clock  the  mate  took  charge  of  the  deck, 
and  he  says  he  kept  the  propeller  on  a  course  of  east-northeast  until 
two  o'clock,  and  then  hauled  her  off  from  the  southern  shore  to 
northeast  by  east,  and  that  soon  after  he  saw  a  light  two  points  or 
two  and  a  half  points  off  her  starboard  bow.  Could  this  statement 
of  the  mate,  in  regard  to  the  course  of  the  propeller,  be  regarded 
as  correct,  we  should  be  obliged  to  acquit  both  vessels,  upon  the 
ground  that  the  alleged  collision  never  took  place,  as  obviously  it 
could  not,  assuming  that  the  course  of  the  steamer  has  been  cor- 
rectly cwcertained.  His  testimony  in  this  particular,  therefore, 
must  be  considered  as  founded  in  mistake;  and  it  is  proper  to 
remark  that  he  is  contradicted  in  so  many  particulars,  and  is  proved 
to  have  made  so  may  contradictory  statements  in  respect  to  the 
circumstances  of  the  collision,  that  we  deem  it  unsafe  to  give  full 
credence  to  his  statements,  especially  in  regard  to  such  matters  in 
controversy  as  obviously  involve  the  vindication  of  his  own  conduct 
in  the  management  of  the  vessel.  Rejecting  his  statement  as  in- 
credible, because  inconsistent  with  the  admitted  and  well-estab- 
lished facts  in  the  case,  we  are  left  without  any  satisfac- 
[  *  563  ]  tory  testimony  in  the  record  *  from  which  the  precise 
course  of  the  propeller,  for  one  or  two  hours  before  the 
collision,  can  be  ascertained  with  any  reasonable  degree  of  certainty. 
Looking  at  the  other  facts  and  circumstances  in  the  case,  there  is 
much  reason  to  conclude  that  the  inexperience  and  ignorance  of 
the  mate  led  him,  in  the  early  part  of  his  watch,  to  adopt  a  route 
somewhat  nearer  to  the  southern  shore  than  had  been  usual,  until 
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he  got  down  off  Long  Point;  and  finding,  on  arriving  there,  that 
he  wa8  too  far  to  the  southward,  he  then  changed  the  course  of  the 
propeller  to  the  one  she  was  pursuing  when  the  lights  of  the 
steamer  were  first  discovered ;  and  this  view  of  the  case  finds  suj)- 
port  in  the  fact  proved  by  the  master,  that  it  was  usual  to  correct 
any  irregularity  in  the  course  at  that  stage  of  the  voyage.  That 
the  propeller  was  souSh  of  the  Atlantic  when  her  mate  discovered 
the  signal  lights  of  the  latter  vessel,  is  proved  beyond  all  reason- 
able doubt,  and  is  in  effect  admitted  by  the  mate  in  that  part  of  his 
testimony  where  he  says  that  the  bearing  of  her  lights,  when  he 
first  saw  them,  was  two  or  two  and  a  half  points  off  the  starboard 
bow  of  the  proi)eller.  Her  course  then  was  in  an  easterly  direc- 
tion, and  it  is  equally  well  established  that  her  white  lights  were 
first  seen  on  the  steamer,  whose  course  was  westerly,  off  her  lar- 
board bow.  Assuming  these  two  facts  to  be  true,  of  which  there 
is  no  doubt  whatever,  and  it  necessarily  follows  that  the  propeller 
was  south  of  the  Atlantic,  and  such,  it  is  believed,  was  the  real 
fact.  Both  vessels  were  injured  by  the  collision,  and  additional 
light  is  shed  upon  this  inquiry  by  the  evidence  in  the  case  as  to  the 
localities  in  the  resi)ective  vessels  where  the  damage  was  received. 
All,  or  nearly  all,  the  damage  received  by  the  propeller  was  in  Her 
starboard  bow,  near  the  stem,  and  it  was  the  larboard  side  of  the 
steamer,  near  the  forward  gangway,  that  was  so  crushed  and 
broken  in  as  to  cause  her  to  fill  with  water  and  sink.  These  circum- 
stances, taken  in  connection  with  the  well-established  fact  that  the 
mate  of  the  propeller,  who  had  charge  of  her  deck,  persistently 
maintained  that  he  had  a  right  to  keep  his  course,  and  that  it  was 
the  duty  of  tlie  steamer  to  adopt  the  necessary  precautions 
to  keep  out  of  the  way,  furnish  strong  grounds  of  *  pre-  [  *  564  ] 
sumption  that  no  considerable  change  was  made  by  the 
propeller  until  the  peril  was  impending  and  the  collision  inevitable. 
Any  change  of  course,  if  made  under  such  circumstances,  whether 
to  the  starboard  or  larboard,  would  nqt  constitute  a  compliance 
with  the  rules  of  navigation,  because  it  would  be  too  late  to  accom- 
plish the  purpose  for  which  precautions  are  enjoined. 

Much  discussion  also  took  place  at  the  bar  upon  the  question 
whether  the  propeller,  at  the  time  of  the  collision,  had  proper 
signal  lights  displayed,  as  required  by  law.  On  that  point,  the 
evidence  shows  that  her  signal  lights  were  seasonably  set  and  prop- 
erly displayed  at  the  usual  hour,  and  were  burning  brightly  through- 
out the  early  part  of  the  night ;  and  no  doubt  is  entertained  that 
they  continued  to  burn,  so  as  to  answer  the  purpose  for  which  they 
are  required,  till  after  twelve  o'clock,  when  the  watch  of  the  mate 
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commenced.  It  is,  however,  clearly  proved  that  it  was  usual  and 
necessary  to  clean  and  trim  them,  and  perhaps  supply  them  with 
additional  oil,  ahout  the  middle  of  the  night;  and  the  steward, 
who  was  assigned  to  that  service,  and  whose  duty  it  was  to  see  that 
it  was  properly  performed,  testifies  that  her  signal  lights  were  neg- 
lected in  that  particular  on  the  night  of  the  collision,  and,  conse- 
quently, were  burning  so  dimly  when  it  occurred,  that  they  could 
not  be  seen  at  a  distance  beyond  twice  the  length  of  the  vessel; 
and  in  confirmation  of  this  statement,  he  says  that,  shortly  after 
the  vessels  came  in  contact,  he  took  down  the  signal  lights  of  the 
propeller,  by  order  of  the  master,  and  brushed  ofi*  the  crust,  from 
the  wicks  and  trimmed  them,  and  testifies  positively  that  they 
were  dim. 

1.  Our  conclusions  upon  this  state  of  the  evidence  will  now  be 
briefly  stated,  commencing  with  the  propeller;  and  we  find  that 
she  was  in  fault,  because  she  did  not  have  a  competent  and  skillful 
officer  in  charge  of  her  deck,  and  because  it  appears  that  his  want 
of  qualifications  and  unskilKulness  contributed  to  the  collision. 
Owners  of  vessels,  and  especially  those  who  own  and  employ  steam- 
ships, whether  propellers  or  side-wheel  steamers,  must  see  to  it 
that  the  master  and  other  officers  intrusted  with  their 
[*565]  control  and  management  are  skillful  and  *  competent  to 
the  discharge  of  their  duties,  as,  in  case  of  a  disaster  like 
the  present,  both  the  owners  and  the  vessel  are  responsible  for  their 
acts,  and  must  answer  for  the  consequences  of  their  want  of  skill 
and  negligence;  and  this  remark  is  just  as  applicable  to  the  under 
officers,  whether  the  mate  or  second  mate,  as  to  the  master,  during 
all  the  time  they  have  charge  of  the  deck.  That  the  mate  in  this 
case  was  substantially  without  experience  in  navigating  steamers, 
and  utterly  destitute  of  the  requisite  information  to  fit  him  to  de- 
termine the  proper  courses  of  the  voyage,  are  facts  so  fully  proved 
that  it  is  difficult  to  regard  them  as  the  proper  subjects  of  dispute; 
and  what  is  more,  the  master  knew  his  unfitness  when  he  started 
on  the  voyage,  and  stated,  before  the  vessel  left  Cleveland,  to  the 
efiect  that  he  was  afraid  that  he  was  going  to  be  sick,  and  that  he 
had  no  confidence  in  the  mate.  Some  of  the  owners  also  distrusted 
his  fitnesff  when  they  employed  him,  and  made  an  efibrt  to  engage 
another  person  in  his  stead ;  and  one  of  them,  after  having  heard 
of  the  disaster,  expressed  his  regret  that  the  person  to  whom  he 
first  applied  had  not  taken  his  place.  We  forbear  to  pursue  this 
branch  of  the  subject,  only  remarking,  in  addition  to  what  has 
already  been  stated,  that  the  evidence  to  establish  his  unfitness  and 
incompetency  for  the  place  is  full  and  conclusive. 
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2.  The  propeller  is  also  in  fault  because  she  did  uot  have  signal 
lights  properly  displayed,  as  required  by  law ;  and  this  conclusion 
is  intended  to  apply  to  the  entire  period  after  the  steamer  came  in 
sight,  the  weight  of  the  testimony  tending  strongly  to  show  that 
they  were  little  better  than  if  they  had  been  actually  extinguished. 
At  all  events,  it  is  satisfactorily  shown  that  they  were  burning  so 
dimly  as  not  to  fulfill  the  purpose  and  object  for  which  they  are 
required.  There  is  some  conflict  in  the  statements  of  the  witnesses 
on  this  point ;  but  the  test.mony  of  the  steward,  whose  duty  it  was 
to  repair  them,  and  who,  by  the  command  of  the  master,  attended 
to  the  service  shortly  after  the  collision,  appears  to  be  entitled  to 
belief,  and  when  considered  in  connection  with  the  positive  afSrma- 
tions  of  the  witnesses  for  the  libelants,  that  they  looked  for  signal 
lights  on  the  pro[)eller  as  she  approached,  and  saw  none, 

seems  to  be  *  decisive  of  the  question.  Signal  lights  are  [*566] 
required  by  the  act  of  congress,  in  order  that  they  may 
be  seen  by  an  approaching  vessel  in  season  to  enable  those  in  charge 
of  her  to  ascertain  and  adopt  necessary  precautions  to  prevent  a 
collision  with  the  vessel  whose  lights  are  so  displayed ;  and  when 
they  are  extinguished,  or  burning  so  dimly  as  not  to  fulfill  the 
purpose  and  object  for  which  they  are  required,  they  do  not  and 
cannot  constitute  a  compliance  with  the  act  of  congress. 

3.  The  propeller  is  also  in  fault,  for  the  reason  that  the  officer 
in  charge  of  her  deck  neglected  seasonably  and  effectually  to  change 
the  course  of  the  vessel,  and  persistently  kept  her  on  her  course 
after  he  discovered  the  signal  lights  of  the  steamer,  rendering  it 
highly  probable  that  it  was  this  error,  no  less  than  the  former,  which 
contributed  to  the  collision.  Many  circumstances  tend  to  show 
that  if  he  had  adopted  the  usual  precaution  the  disaster  might  have 
been  avoided.  Comment  upon  this  propostion  is  unnecessary,  as  in 
its  legal  aspect  it  imputes  to  the  propeller  a  palpable  violation  of 
the  rules  of  navigation,  and  the  theory  of  fact  on  which  it  rests  is 
substantially  supported  by  the  testimony  of  all  the  witnesses  on 
both  vessels,  and  by  no  one  more  fully  than  by  the  mate  of  the  pro- 
peller, who  had  charge  of  her  deck.  He  admits  that  he  saw  the 
signal  light  of  the  steamer  v/hen  she  was  three  miles  distant,  and 
he  expressly  states  that  the  propeller  was  kept  precisely  on  her 
course,  until  he  saw  the  steamer  was  very  near,  and  then  he  says 
he  gave  the  signals  to  stop  and  back ;  and  at  the  same  time  that 
he  signalled  to  stoj),  he  told  the  man  at  the  wheel  to  put  the  helm 
hard  a-starboard,  aud  he  says  the  order  was  obeyed. 

Full  damages  are  claimed  by  the  libelants,  not  only  on  the  ground 
that  the  evidence  shows  that  the  steamer  was  without  fault,  butupon 
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the  further  ground  that  the  propeller,  under  the  circumstances  of 
this  case,  is  made  liable  by  the  fifth  section  of  the  act  of  the  3d  of 
March,  1849,  for  all  the  loss  or  damage  which  the  steamer  sustained. 
A  brief  reference,  however,  to  the  provisions  referred  to,  will  show 
that  the  construction  cannot  be  supported.  Steamboats  and  propel- 
lers navigating  the  lakes  are  required  by  that  section  to 
[*567]  carry  ft  triangular  *  light,  shaded  green  on  the  starboard 
side,  and  red  on  the  larboard  side,  with  reflectors,  and  to 
be  of  a  size  to  insure  a  good  and  sufficient  light;  and  the  owners  of 
such  vessels  neglecting  to  comply  with  the  regulation  are  declared 
liable  to  the  injured  party  for  all  loss  or  damage  resulting  from 
such  neglect.  It  is  insisted  by  the  libelants  that  the  owners  of  the 
propeller,  inasmuch  as  she  did  not  show  good  and  sufficient  signal 
lights,  are  liable  to  them  in  this  case,  under  a  proper  construction 
of  that  provision,  for  all  the  damage  occasioned  to  the  steamer  by 
the  collision.  Such  is  not  the  language  of  the  section,  and  we 
think  the  construction  contended  for  would  be  both  unwarranted 
and  unreasonable.  Owners  of  the  vessels  named  in  that  section 
are  made  liable  for  the  consequences  resulting  from  their  own  acts, 
or  from  the  acts  of  those  intrusted  with  the  control  and  manage- 
ment of  their  own  vessel,  and  not  for  any  daraaga  resulting  from 
the  misconduct,  incompetency,  or  negligence,  of  the  master  or  own- 
era  of  the  other  vessel.  The^  are  made  liable  for  their  own  neglect, 
and  not  for  the  neglect  of  the  other  party.  Failure  to  comply 
with  the  regulation,  in  case  a  collision  ensues,  is  declared  to  be  a 
fault,  and  the  offending  party  is  made  responsible  for  all  loss  or 
damage  resulting  from  the  neglect;  but  it  is  not  declared  by  that 
section,  or  by  any  other  rule  of  admiralty  law  in  the  jurisprudence 
of  the  United  Stutes,  that  the  neglect  to  show  signal  lights,  on  the 
part  of  one  vessel,  discharges  the  other,  as  they  approach,  from  the 
obligation  to  adopt  all  reasonable  and  practicable  precautions  to 
prevent  a  collision.  Absence  of  signal  lights  in  cases  falling  within 
the  act  of  congress  renders  the  vessel  liable  to  the  extent  already 
mentioned,  but  it  does  not  confer  any  right  upon  the  other  vessel  to 
disregard  or  violate  the  rules  of  navigation,  or  to  neglect  any  reason- 
able and  practicable  precaution  to  avoid  a  collision,  which  the  cir- 
cumstances afford  the  means  and  opportunity  to  adopt.  Steamers 
displaying  proper  signal  lights  are  in  tliat  respect  without  fault,  but 
they  have  other  duties  to  perform  to  prevent  collisions,  besides  com- 
plying with  that  requirement,  and  their  obligation  to  perform  such 
other  duties  remains  unaffected  by  anything  contained  in 
[*568]  the  provision  under  consideration.  As  an  *  illustration 
of  our  views  upon  the  subject,  we  will  suppose  the  case  of 
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of  two  steamers  approaching  on  intersecting  lines.  They  are  re- 
quired by  the  act  of  congress  to  show  signal  lights,  in  order  that 
each  may  be  seen  by  the  other  in  time  to  adopt  reasonable  and  neces- 
sary precautions  to  prevent  a  disaster  like  the  present ;  and  if  one 
has  such  lights-,  and  the  other  has  not,  yet  if  the  one  having  such 
lights  actually  sees  the  other  vessel  as  she  approaches,  in  ample  sea- 
son to  avoid  the  collision,  and  neglects  to  take  any  proper  precau- 
tion to  prevent  it,  and  it  ensues,  it  cannot  be  said  in  such  a  case 
that  all  the  loss  or  damage  resulted  from  the  neglect  of  the  vessel 
without  such  lights,  as  the  collision  might  have  been  prevented; 
and,  but  for  the  negligence  or  perverseness  of  those  in  charge  of  the 
vessel  showing  lights,  would  never  have  occurred.  We  are  not 
prepared  to  admit  that  a  fair  construction  of  the  section  referred  to 
would  absolve  a  party,  under  such  circumstances,  from  pecuniary 
responsibility.  What  the  judgment  of  the  court  would  be  in  the 
case  supposed  it  is  not  necessary  to  decide,  and  we  only  advert  to 
it  as  an  illustration  to  show  that  the  construction  of  the  act  of  con- 
gress contended  for  cannot  be  sustained.  All  we  mean  to  decide  is, 
that  the  neglect  of  the  propeller  to  show  signal  lights  did  not  vary 
the  obligations  of  the  Atlantic  to  observe  the  rules  of  navigation, 
and  to  adopt  all  such  reasonable  and  necessary  precautions  to  pre- 
vent the  collision,  as  the  circumstances  in  which  she  was  placed 
gave  her  the  opportunity  to  employ.    * 

1.  The  Atlantic  is  also  chargeable  with  fault,  because  the  officer 
in  charge  of  her  deck  did  not  exercise  proper  vigilance  to  ascertain 
the  character  of  the  approaching  vessel  after  he  discovered  the  white 
lights,  which  subsequently  proved  to  be  the  white  lights  of  the  pro- 
peller. His  excuse,  that  he  supposed  she  was  a  sailing  vessel,  under 
the  circumstances  of  the  case,  as  shown  in  the  evidence,  is  not 
satisfactory.  When  he  first  discovered  those  lights,  the  two  vessels 
were  at  least  a  mile  apart;  and  if  it  be  true,  as  he  states,  that  they 
appeared  like  glimmering  stars,  we  are  satisfied,  from  the  evidence, 
that  the  distance  must  have  been  much  greater,  as  is  'evident  from 
the  character  of  the  night,  and  from  the  fact,  which  is 
fully  *  proved,  that  the  red  light  of  the  steamer  was  seen  [  *569  ] 
on  the  propeller  at  the  distance  of  three  miles.  Those 
white  lights,  though  not  the  signal  lights  required  by  the  act  of 
Congress,  were  nevertheless  sufficient  to  apprise  the  officer  on  the 
deck  of  the  steamer  that  a  vessel  of  some  sort  was  approaching; 
and  if  he  had  performed  his  duty,  the  night  being  calm  and  the 
wind  light,  he  might  have  seasonably  ascertained  that  it  was  a 
propeller.  They  were  large  globe  lamps,  such  as  are  usually  shown 
by  sail  vesselsi  and  were  suspended  in  a  similar  manner,  and  the. 
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weight  of  the  testimony  cleaily  shows  that  they  were  burning 
brightly;  and  if  so,  they  would  hardly  appear  like  glimmering 
stars  at  the  distance  of  a  mile,  on  a  smooth  sea,  when  at  the  same 
time  the  usual  red  lights  carried  by  steamers  were  plainly  visible 
at  three  times  that  distance.  Two  other  persons  were  in  the  pilot- 
house with  the  second  mate  when  he  discovered  those  white  lights, 
one  of  whom  was  a  master  mariner;  and  although  he  says  they  did 
not  hold  any  conversation,  th^re  is  much  reason  to  conclude  that 
his  estimate  of  the  time  he  remained  there  is  somewhat  short  of  the 
fact.  Master  mariners,  as  well  as  other  seafaring  men,  are  very  apt 
to  converse  when  they  meet  on  the  theatre  of  their  favorite  pursuit ; 
and  the  statement  that  they  remained  together  in  the  pilot-house, 
even  for  two  minutes,  without  speaking,  needs  confirmation. 

2.  In  the  second  place,  the  Atlantic  is  chargeable  with  fault, 
because  the  officer  of  her  deck  did  not  seasonably  and  effectually 
change  the  course  of  the  vessel,  or  slow  or  stop  her  engine,  so  as  to 
avoid  a  collision,  after  he  discovered  the  white  lights  of  the  ap^ 
proaching  vessel.  Whether  his  neglect  to  adopt  those  precautions, 
or  some  one  of  them,  arose  from  inattention  or  rashness,  is  imma- 
terial, as,  in  either  event,  it  was  a  culpable  omission  of  duty,  plainly 
required  by  the  rules  of  navigation  in  that  emergency,  and  one 
which  the  dictate  of  common  prudence,  as  well  as  a  proper  regard 
for  the  safety  of  his  passengers,  should  have  prompted  him  to 
perform;  and  the  owners  of  the  steamer  must  answer  for  the  con- 
sequences of  his  negligence.  His  first  order,  to  port  the  helm,  was 
not  designed  to  change  the  course  of  the  vessel  to  any  considerable 
extent,  and  only  had  the  effect  to  open  the  light  of  the  other  vessel 

half  a  point. 
[*570]       *Thi8  is  admitted,  and  so  is  the  more  important  fact 

that  no  other  change  of  course  was  made  until  he  gave  the 
order  hard  a-port,  which  his  own  testimony  shows  was  at  the  in- 
stant of  collision,  and  not  until  all  reasonable  expectation  of  pre- 
venting it  wus  gone.  Nothing  additional  was  done  to  avert  the 
disaster;  and  the  officer  of  the  deck  admits  that  the  speed  of  the 
steamer  was  not  slackened  at  any  time  throughout  the  entire  period 
that  elapsed  after  he  saw  the  white  lights  of  the  approaching  vessel. 
On  this  ground,  we  think  the  steamer  was  clearly  in  fault,  and 
that  her  owners  are  responsible  for  the  consequences  of  the  negli- 
gence or  mismanagement  of  the  officer  in  charge  of  the  deck. 

3.  In  the  third  place,  the  Atlantic  was  in  fault,  because  she  did 
not  have  a  vigilant  and  sufficient  look-out.  No  person,  either  officer 
or  seaman,  was  assigned  to  that  duty,  except  the  second  mate,  who 
also  had  charge  of  the  deck  and  the  control  and  management  of 
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the  vessel.  According  to  his  testimony,  the  ofBcer  of  the  deck  was 
not  expected  to  occnpy  any  one  particular  place  on  the  vessel;  but 
was  sometimes  ou  'he  top  of  the  promenade  deck,  either  on  the 
larboard  or  starboard  side  of  the  vessel — sometimes  in  the  pilot- 
house, on  the  hurricane  deck — and  sometimes  on  the  top  of  the 
pilot-house ;  and,  in  accordance  with  this  practice,  the  wheelsman 
of  his  watch,  who  was  called  by  the  libelants,  testifies  that  he  saw 
him  round  on  the  deck,  attending  to  his  duties,  during  all  the  time 
he  was  at  the  wheel.  Steamers  navigating  in  the  thoroughfares  of 
commerce  must  have  constant  and  vigilant  look-outs  stationed  in 
proper  places  on  the  vessel,  and  charged  with  the  duty  for  which 
look-outs  are  required,  and  they  must  be  actually  employed  in  the 
performance  of  the  duty  to  which  they  are  assigned.  To  constitute 
a  compliance  with  the  requirements  of  law,  they  must  be  persons 
of  suitable  experience,  properly  stationed  on  the  vessel,  and  actually 
and  vigilantly  employed  in  the  performance  of  that  duty  ;  and  for 
a  failure  in  either  of  those  particulars,  the  vessel  and  her  owners 
are  responsible. 

Look-outs  stationed  in  positions  where  the  view  forward  or  on 
the  side  to  which  they  are  assigned  is  obstructed,  either 
by  *  the  lights,  rigging,  or  spars  of  the  vessel,  do  not  con-  [  *  571  ] 
stitute  a  compliance  with  the  requirement  of  the  law ; 
and,  in  general,  elevated  portions,  such  as  the  hurricane  deck,  art 
not  so  favorable  situations  as  those  more  usually  selected  on  the  for- 
ward deck,  nearer  the  stem.  Persons  stationed  on  the  forward  deck 
are  less  likely  to  overlook  small  vessels,  deeply  laden,  and  more 
readily  ascertain  their  exact  course  and  movement.  Ocean  steam- 
ers usually  have  two  look-outs  in  addition  to  the  officer  of  the  deck, 
and  in  general  they  are  stationed  one  on  the  larboard  and  the  other 
on  the  starboard  side  of  the  vessel,  as  far  forward  as  possible,  and 
during  the  time  they  are  so  engaged  they  have  no  other  duties  to 
perform  ;  and  no  reason  is  perceived  why  any  less  precaution  should 
be  taken  by  first-class  steamers  on  the  lakes.  Their  speed  is  quite 
as  great,  and  the  navigation  is  no  less  exposed  to  the  dangers  aris- 
ing from  the  prevalence  of  mist  and  fog,  or  from  the  ordinary 
darkness  of  the  night;  and  the  owners  of  vessels  navigating  on 
those  waters  are  under  the  same  obligations  to  provide  for  the  safety 
and  security  of  life  and  property  as  attaches  to  those  who  are  en- 
gaged in  navigating  the  seas. 

Apply  these  principles  to  the  present  case,  and  it  is  obvious  that 

the  officer  in  charge  of  the  Atlantic  was  not  a  sufficient  look-out. 

He  stood  the  watch  of  the  master,  who  was  below ;  and,  as  the 

officer  of  the  watch,  he  had  the  charge  of  the  deck  and  the  control 
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and  management  of  the  vessel ;  and  in  the  midst  of  his  varied 
duties  it  is  scarcely  possible  that  he  could  give  bis  undivided  atten* 
tion  to  the  special  duty  required  of  look-outs. 

Not  long  before  the  white  lights  of  the  approaching  vessel  were 
discovered,  he  had  occasion  to  go  into  the  pilot-house,  to  look  at 
the  compass ;  and  there  is  much  ground  to  presume  that  the  disas- 
ter is  more  attributable  to  that  circumstance  than  any  other  in  the 
case,  except  the  absence  of  proper  signal  lights  on  the  propeller. 

We  are  of  the  opinion  that  it  is  a  case  of  mutual  fault,  and  that 
the  decree  of  the  circuit  court,  apportioning  the  damages,  was 
correct. 

The  decree  of  the  circuit  court,  therefore,  is  affirmed,  without 
costs. 
[  ♦  572  ]      ♦  Mr.  Justice  Daniel  and  Mr.  Justice  Grier  dissented. 

Mr.  Justice  Daniel: 

In  the  case  of  the  Atlantic  and  the  Ogdensburgh,  it  is  my  opin- 
ion that  the  admiralty  powers  of  the  United  States  courts  do  not 
embrace  such  a  case. 


Eber  B.  Ward  and  others,  Appellants,  v.  Philo  Chamberlain  and 

others. 

Mr.  Justice  Clifford  delivered  the  opinion  of  the  court. 

This  18  an  appeal  in  admiralty  from  a  decree  of  the  circuit  court 
of  the  United  States  for  the  southern  district  of  Ohio.  The  ap- 
pellants in  this  suit  were  the  libelants  in  the  case  of  Chamber- 
lain et  at.  V,  Ward  et  al.,  decided  at  the  present  term,  and  the 
questions  to  be  determined  have  respect  to  the  same  subject-matter 
which  was  in  controversy  in  that  case,  and  came  before  the  court 
upon  the  same  pleadings  and  testimony.  In  that  case.  Ward  et  al.y 
as  owners  of  the  steamer  Atlantic,  61ed  their  libel  in  the 
[*573]  district  court  against  Chamberlain  et  a7. ,  as  *  owners  of 
the  propeller  Ogdensburgh,  to  recover  the  damage  sus- 
tained by  the  steamer  in  a  collision  which  occurred  between  those 
vessels  on  the  20th  day  of  August,  1852,  while  navigating  on  the 
waters  of  Lake  Erie.  After  the  process  was  served,  Chamberlaia 
et  al,  appeared  and  filed  their  answer  to  the  libel.  In  the  answer, 
after  setting  up  several  defenses,  they  alleged,  among  other  thinjjs 
not  necessary  to  be  noticed,  that  the  collision  was  not  occasioned  by 
the  negligence,  inattention,  or  want  of  proper  care  and  skill,  on 
the  part  of  the  master  or  crew  of  the  propeller,  but  wholly  through 
the  fault,  neglect,  and  unskillfulncss  of  the  master  and  crew  of 
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the  steamer,  and  set  forth  the  grounds  on  which  those  allegations 
were  based,  and  prayed  that  their  answer  to  the  libel  might  also  be 
taken  as  a  cross-libel  in  their  behalf  against  Ward  et  ai.,  to  recover 
the  damage  which  the  propeller  sustained  by  the  collision. 

On  the  twenty-sixth  day  of  April,  1853,  the  parties  entered  into 
an  agreement,  which  is  a  part  of  this  record,  that  the  answer  of  the 
respondents  should  operate  as  a  cross-libel,  and  that  the  claims  of 
both  parties  should  be  considered  by  the  court  in  weighing  the  evi- 
dence, and  be  adjudicated  upon  in  the  final  decree.  Afterwards,  at 
the  final  hearing  in  the  district  court,  on  the  merits  of  the  case, 
the  libel  was  dismissed  upon  the  ground  that  the  steamer  was 
wholly  in  fault ;  and,  under  the  agreement  of  the  parties  that  the 
answer  should  operate  as  a  cross-libel,  a  decree  was  entered  in 
favor  of  Chamberlain  et  aZ.,  for  the  amount  of  the  damage  occa- 
sioned to  the  propeller.  Ward  et  aL,  as  owners  of  the  Atlantic, 
appealed  to  the  circuit  court,  where  the  decree  of  the  district  court 
dismissing  the  libel  and  awarding  damages  to  the  propeller,  as 
upon  a  cross-libel,  was  in  all  things  reversed.  That  reversal  was 
made  upon  the  ground  that  the  collision  was  the  result  of  mutual 
fault,  and  that  the  damages  and  costs  ought  to  be  equally  divided. 
Injuries  had  been  sustained  by  the  propeller  to  the  amount  of  three 
thousand  dollars,  and  the  agreed  value  of  the  steamer  at  the  time 
of  her  loss  was  seventy-five  thousand  dollars,  and  accordingly  a 
decree  was  entered  in  favor  of  Ward  et  al,  for  the  sum  of  thirty-six 
thousand  dollars,  together  with  a  moiety  of  the  costs  in 
both  courts.  From  that  decree  *  Chamberlain  et  al.  ap-  [  *  574  ] 
pealed  to  this  court,  and  the  appeal  was  regularly  docketed, 
and  the  case  has  been  heard  and  decided  by  the  court,  upon  the 
libel,  answer,  and  proofs,  as  exhibited  in  the  transcript.  At  the 
same  time.  Ward  et  aL,  the  present  appellants,  also  appealed  from 
so  much  of  the  decree  of  the  circuit  court  as  found  the  Atlantic  in 
fault,  and  directed  that  the  damages  should  be  divided.  They  ap- 
pealed as  respondents  in  the  cross-libel,  and  under  the  agreement 
before  referred  to,  as  sanctioned  in  the  district  court,  filed  a  sepa- 
rate copy  of  the  record,  and  regularly  docketed  the  appeal,  as  in  the 
case  of  a  cross-libel,  the  answer  in  the  other  record  constituting  the 
libel  in  this  case. 

We  have  been  thus  particular  in  adverting  to  these  proceedings, 
in  order  that  the  relation  which  the  respective  parties  bear  to  this 
controversy,  and  the  state  of  the  pleadings,  may  be  fully  and 
clearly  understood,  and  for  the  purpose  of  remarking  that  they  are 
unusual,  and  do  not  meet  the  approval  of  this  court,  and  ought 
not  to  be  drawn  into  precedent.     Respondents  in  a  pending  libel ^ 
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have  the  right,  in  a  proper  case,  to  institute  a  cross-libel  to  recover 
damages  against  the  libelants  in  the  primary  sait ;  but  they  should 
file  their  libel,  take  out  process,  and  hare  it  served  in  the  usual 
way ;  and  when  that  is  done,  the  libelants  in  the  first  suit  regu- 
larly become  respondents  in  the  cross-libel,  and,  as  such,  they  must 
answer  or  stand  the  consequences  of  default.  Regularity  in  plead- 
ing is  both  convenient  and  essential  in  judicial  investigations,  and 
such  departures  from  the  usual  practice  as  are  exhibited  in  this 
record  ought  not  to  receive  countenance.  This  appeal  was  taken, 
and  has  been  prosecuted  upon  the  ground  that  the  circuit  court 
erred  in  coming  to  the  conclusion  that  the  Atlantic  was  in  fault. 
That  question  we  have  already  considered  and  decided  in  the  other 
appeal,  and  the  conclusions  there  stated,  and  the  reasons  for  them, 
are  applicable  to  this  case.  As  before  remarked,  both  appeals  were 
taken  from  the  same  decree,  and  the  questions  presented  for  the 
decision  of  the  court  are  in  all  respects  the  same,  and  depend  upon 
the  same  testimony.     In  that  case,  the  court  held  that  the  Atlantic 

was  chargeable  with  fault  upon  three  grounds. 
[  *  575  ]       *  1.  Because  the  officer  in  charge  of  her  deck  did  not 

exercise  proper  vigilance  to  ascertain  the  character  of  the 
approaching  vessel  after  he  discovered  the  white  lights,  which  sub- 
sequently proved  to  be  the  white  lights  of  the  propeller. 

2.  That  she  was  also  in  fault  because  the  officer  of  her  deck  did 
not  seasonably  and  effectually  change  the  course  of  the  vessel,  or 
slow  or  stop  her  engines,  after  he  discovered  those  lights,  so  as  to 
prevent  a  collision. 

3.  That  she  was  also  in  fault  because  she  did  not  have  a  vigilant 
and  sufficient  look-out. 

Our  reasons  for  these  conclusions  are  fully  stated  in  the  former 
case,  and  need  not  be  repeated.  Having  already  decided  that  the 
propeller  also  was  in  fault,  the  necessary  result  is,  that  the  decision 
of  the  circuit  court  was  correct. 

The  decree  of  the  circuit  court,  therefore,  is  affirmed,  without 
costs. 

Mr.  Justice  Daniel  and  Mr.  Justice  Grier  dissented. 
See  dissent  in  the  preceding  case. 
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Selden  F.  White,  Plaintiff  in  Error,  v.  Thb  Vermont  and  Massa- 
chusetts Railroad  Company. 

21  H.  575. 
Bonds  Negotiable  Paper — Elevehth  Section  op  the  Judiciaet  Act. 

1.  That  a  hond.  though  a  sealed  iDstromeDt,  which  is  payable  to  bearer  or  holder,  or 
order,  is  a  negotiable  instrameDt,  is  established  by  the  usage  and  the  decisions  of 
the  courts  of  this  country,  though  otherwise  in  England. 

2.  Such  a  bond,  with  a  blank  for  a  payecL  may  be  filled  in  with  his  own  n^giyj>y  th^j^       y ^   ^ 
last  holder,  and  sued  on  by  him.    .-Jj^i       A^^t\yiiPi^^  •■»..»>  ,j^^^*^m    rA'S^      ^"^Jf  f^j4^ 

3.  In  such  case  the  eleventh  section  oTlhe^udiciary  act  concerning  suit/on  contracts   oi^xy^^-.  - 
held  by  assignee  does  not  apply,  and  the  holder,  having  the  requisite  citieenship, 

may  sue  in  the  federal  courts.  ^««w    M^^ 

Writ  of  error  to  the  circuit  court  for  the  district  of  Massachu- 


eetts.     The  facts  are  stated  in  the  opinion.  ^      n 

Mr.  Parker^  for  plaintiff  in  error.  ^t^m, 

Mr.  HutchinSy  for  defendant.  ^5>  *^  •''.J^fc^ 

*Mr.  Justice  Nelson  delivered  the  opinion  of  the  court.  [  *  576  ]  //^A-t  ?,y 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United  U^  C  ^ 

States  for  the  district  of  Massachusetts.  -^^ '       ^ 

The  suit  was  brought  in  the  conrt  below  by  the  plaintiff  (White]^-*^  a-.*.  ♦ 
against  the  company,  upon  several  bonds  issued  by  the  same.         /Q-V/ 

The  case  was  presented  to  the  court  upon  an  agreed  state  of  facts,^*^^ 
and,  among  others,  that  the  bonds  in  question  were  issued  by  the^^       ** 
company,  in  regular  course,  and  for  a  sufficient  consideration ;  and  & 
that  payment  had  been  demanded  and  refused.     Coupons  for  the   '^*  ^^ 
accruing  interest,  previous  to  the  maturity  of  the  bonds,  had  been  ^^  ^  / 
duly  paid.  J^^ 

It  was  further  agreed  that  bonds  of  this  description,  issued  by  ^'^'^^  " 
the  company,  were  sold  in  the  market,  and  passed  from  hand  to  ^^  ^  «^^' 
hand  by  delivery,  at  prices  varying  according  to  the  state  of  the  ^^  )l  C 
market;  and  that  those  in  question  were  issued  at  or  about  their    fj  j  i 
date,  to  a  person  a  citizen  of  Massachusetts,  and  were  payable  in  ' 

blank,  no  payee  being  inserted ;  that  they  came  into  the  hands  of 
the  plaintiff  through  several  intervening  holders,  in  regular  course; 
and  that  he  then  and  since  lived  in  the  State  of  New  Hampshire, 
and,  before  this  suit  was  brought,  filled  up  the  blank  by  inserting 
**Selden  F.  White,  or  order,"  the  name  of  plaintiff,  without  the 
knowledge  or  consent  of  the  defendants. 

The  court  ruled  that  the  suit  could  not  be  sustained,  for  want 
of  jurisdiction. 

The  ground  upon  which  this  ruling  below  is  sought  to  be  main-> 
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tained  is,  that  these  bonds  were  issued  to  citizens  of  Massachnsetts ; 
and  as  they  could  not  be  regarded  as  negotiable  instruments,  or,  if 
negotiable,  not  payable  to  bearer,  the  plaintiff  was  disabled  from 
suing  in  the  federal  court,  within  the  prohibition  of  the  eleventh 
section  of  the  judiciary  act.  (15  Pet.  R.  125;  2  t6.  318;  3  How. 
574;  Sib,  441.) 

In  answer  to  this  ground,  we  think  it  quite  clear,  on  looking 
into  the  agreed  state  of  facts,  in  connection  with  the  bonds 
[  *  577  ]  and  ♦the  mortgage  given  to  secure  their  payment,  that  it 
was  the  intention  of  the  company,  by  issuing  the  bonds  m 
blank,  to  make  them  negotiable,  and  payable  to  the  holder^  as 
bearer,  and  that  the  holder  might  fill  up  the  blank  with  his  own 
name,  or  make  them  payable  to  himself  or  bearer,  or  to  order.  In 
other  words,  the  company  intended,  by  the  blank,  to  leave  the 
holder  his  option  as  to  the  form  or  character  of  negotiability,  with- 
out restriction.  If  the  utmost  latitude,  in  this  respect,  was  not 
intended,  why  leave  the  payee  in  blank  when  issuing  the  bonds, 
or  why  not  fix  the  limit  of  negotiability,  or  negative  it  altogether? 
To  adopt  any  other  conclusion  would  seem  to  us  to  be  unjust  to  the 
company,  for  then  the  blank  would  be  wholly  unmeaning;  or  if 
any,  a  meaning  calculated,  if  not  intended,  to  embarrass  the  title 
of  the  holder. 

Assuming,  then,  that  these  bonds  were  intended  to  be  made 
negotiable,  we  do  not  see  the  difficulty  suggested  in  maintaining 
the  suit  in  the  federal  court;  for  until  the  plaintiff  chose  to  fill  up 
the  blank,  he  is  to  be  regarded  as  holding  the  bonds  as  bearer,  and 
held  them  in  this  character  till  made  payable  to  himself  or  order. 
At  that  time  he  was  a  citizen  of  New  Hampshire,  and,  therefore, 
competent  to  bring  the  suit  in  the  court  below. 

As  to  the  negotiability  of  this  class  of  securities,  when  shown  to 
be  intended  that  they  should  possess  this  character  by  the  form  in 
which  issued,  and  mode  of  giving  them  circulation,  we  think  the 
usage  and  practice  of  the  companies  themselves,  and  of  the  capital- 
ists and  business  men  of  the  country,  dealing  in  them,  as  well  as 
the  repeated  decisions  or  recognition  of  the  principle  by  courts  and 
judges  of  the  highest  respectability,  have  settled  the  question. 
(Morris  Canal  Co.  v.  Fisher,  1  Stockton,  667,  699;  Delafield  r. 
Stat«  of  Illinois,  2  Hill  N.  Y.  177;  8  Paige  Ch.  R.  527,  8.  C. ; 
Mich.  Bank  v.  N.  T.  and  N.  H.  R.  R.  Co.  3  Kern  R.  625;  Carr 
V.  Le  Fevre,  27  Penn.  R.  418;  Craig  v.  The  City  of  Vicksburg,  31 
Miss.  R.  216;  Chester  W.  Chapin  v.  The  Vt.  and  Mass.  R.  R.  Co. 
decided  Sept.  7,  1857,  in  Sup.  C.  of  Mass.) 

Indeed,  without  conceding  to  them  the  quality  of  negotiability, 
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much  of  the  value  of  these  securities  in  the  market,  and 

♦as  a  means  of  furnishing  the  funds  for  the  accomplish-  [*578] 

ment  of  many  of  the  greatest  and  most  useful  enterprises 

of  the  day,  would  be  impaired.     Within  the  last  few  years,  largo 

masses  of  them  have  gone  into  general  circulation,  and  in  which 

capitalists  have  invested  their  money;  and  it  is  not  too  much  to 

say,  that  a  great  share  of  the  confidence  they  have  acquired,  as  a 

desirable  security  for  investment,  is  attributable  to  this  negotiable 

quality,  as  well  on  account  of  the  facility  of  passing  from  hand  to 

hand,  as  the  protection  afforded  to  the  bona  Jide  holder. 

It  is  true  that  in  England  the  law  is,  that  a  bond  delivered  in 
blanks  as  it  respects  the  payee,  is  void,  and  the  blank  incapable  of 
being  filled  up  by  the  holder,  either  upon  an  implied  or  express 
parol  authority  from  the  maker.  This  is  maintained  upon  the 
principle  that  the  authority  of  an  agent  to  make  a  deed  for  another 
must  be  by  deed;  and,  also,  that  to  admit  the  parol  authority  to 
fill  up  the  blank  would,  in  effect,  make  a  bond  transferable  and  ne- 
gotiable, like  a  bill  of  exchange  or  exchequer  bill.  (Hibble  White 
V.  McMorine,  6  Mees.  and  Welsh,  p.  200 ;  and  Enthoven  v.  Hoyle 
ei  al.y  in  the  Exch.  9  Eng.  L.  and  Eq.  R.  434.) 

The  law  had  been  otherwise  held  by  Lord  Mansfield,  in  the  case 
of  Texira  v.  Evans,  cited  in  Masten  v.  Miller,  (I  Anstruther,  228;) 
but  was  distinctly  overruled  by  Park,  B.,  in  delivering  the  opinion 
of  the  court  in  the  ease  first  above  cited,  and  the  opinion  reaffirmed 
by  him  still  more  strongly  in  the  second  case. 

Courts  of  the  highest  authority  in  this  country  have  followed 
Lord  Mansfield,  and  have  not  hesitated  to  meet  the  fears  expressed 
by  Park,  B.,  (that  the  effect  would  be  to  make  bonds  negotiable,) 
by  admitting  the  consequence.  Chief  Justice  Marshall,  in  the  case 
of  the  United  Stat^  v.. Nelson  &  Myers,  (2  Brock.  R.  64,)  hesitated 
to  reach  this  conclusion,  but  expressed  a  strong  belief  that,  at  some 
future  day,  it  would  be  by  this  court. 

We  think,  for  the  reasons  above  given,  the  ruling  of  the  court 
below  cannot  be  upheld,  and  that  the  judgment  should  be  reversed, 
with  a  venire  de  novOy  Sso, 


John  M.  Walker,  Appellant,  v.  Jonathan  B.  H.  Smith. 

21  H.  579. 

l5JU5CnOV  AOAIHST  LaND  OFFICERS. 

Under  the  act  of  congreu  of  Aogast  31.  1852.  (ID  U.  S.  Statutes,  143.)  aathorizing  the 
issue  of  land  scrip  to  the  holders  of  outstanding  military  land  warrants,  the  sec- 
retary of  the  interior  if  to  determine  who  is  entitled  to  its  benefit;  and  the  courte> 
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cannot  interfere  with  him  in  the  discharge  of  that  duty,  by  injunction,  on  the  ground 
that  he  is  about  to  issue  scrip  to  one  person  for  which  another  person  has  a  better 
right. 

Appeal  from  the  circuit  court  for  the  District  of  Columbia.  The 
facts  are  sufficiently  stated  in  the  opinion. 

Mr,  Cldlton  and  Mr.  Davidge^  for  appellant. 

Mr,  Carlisle  and  Mr.  Badger^  for  appellee. 

[  *  579  ]  ♦  Mr.  Justice  Grier  delivered  the  opinion  of  the  court. 
The  purpose  of  this  bill  is  to  obtain  an  injunction  to 
prevent  the  issuing  of  certain  scrip  to  appellee  by  the  land  office, 
and  to  have  canceled  the  assignment  under  which  the  appellee  had, 
by  the  officers  of  government,  been  adjudged  entitled  to  the  scrip. 

This  bill  was  properly  dismissed  by  the  court  below,  as  a  brief 
statement  of  the  case  will  show.  The  act  of  congress  of  3d  March, 
1835,  made  a  further  and  apparently  final  appropriation  of  six 
hundred  and  fifty  thousand  acres,  to  be  applied  to  the  satisfaction 
of  Virginia  military  land  warrants.  It  provided  that  ''no  scrip 
should  be  issued  thereon  until  the  1st  of  September  following,  and 
that  warrants  should  be  received  in  the  general  land  office  till  that 
day ;  and  immediately  thereafter,  if  the  amount  filed  ex- 
[  *  580  ]  ceeded  six  hundred  and  fifty  thousand  *  acres,  the  com- 
missioner of  the  land  office  should  apportion  the  said  six 
hundred  and  fifty  thousand  among  the  warrants  which  shall  then 
be  on  file,  in  fvU  aaiis/action  thereof." 

This  appropriation  was  sufficient  to  pay  ninety  per  cent,  of  the 
warrants  received. 

William  S.  Scott,  as  attorney  for  the  heirs  of  General  Charles 
Lee,  filed  a  warrant  in  their  names  for  fifteen  thousand  acres ; 
which  was  surrendered  and  satisfied  by  the  issue  of  land  scrip  for 
thirteen  thousand  five  hundred  acres,  being  ten  per  cent.,  or  one 
thousand  five  hundred  acres  less  than  the  whole  amount  called  for 
on  the  face  of  the  warrants. 

The  warrants  were  therefore  fully  satisfied;  and,  being  surren- 
dered, were  no  longer  evidence  of  any  right  of  property.  But  it 
seems  that,  notwithstanding  this  surrender  and  satisfaction,  there 
was  a  sort  of  lingering  hope  or  expectation  that  some  time  here- 
after, congress,  by  continued  importunity,  might  be  prevailed  upon 
to  make  some  further  grant  of  land  to  satisfy  the  shadow  of  equity 
which  was  supposed  to  remain,  after  the  warrantees  had  surren- 
dered their  warrants  and  accepted  the  satisfafction  tendered. 

On  the  30th  March,  1837,  Scott  signed  an  instrument  in  form  of 

..,...,  ^oogle 
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a  power  of  attorney,  which,  after  reciting  that  he  had  sold  to 
Walker,  the  complainant,  the  warrants,  and  delivered  him  the 
scrip  issued  in  lieu  thereof,  stated  as  follows:  *^Now,  the  object  of 
this  power  of  attorney  is  to  secure  the  said  Walker  t]ie  said  ten  per 
cent,  of  warrants  unsatisfied,  or  any  and  every  equivalent  that  may 
be  at  any  time  given  in  lieu  thereof,"  &c. 

On  the  18th  of  January,  1838,  Scott  conveys  by  indenture^  in  con- 
sideration of  seven  hundred  and  fifty  dollars,  and  with  warranty,  the 
Lee  warrants,  on  which  he  alleges  there  is  ^'  still  due  one  thousand 
five  hundred  acres"  to  defendant.  At  this  time  the  records  of  the 
land  oflSce  contained  no  evidence  of  the  prior  assignment  (if  such 
it  can  be  called)  to  Walker ;  and  a  clerk  in  the  office  endorsed  on 
the  respondent's  deed  as  follows:  '*  William  S.  Scott,  the  party 
grantor  of  the  within,  has  full  authority  on  file  to  sell  the  war- 
rants and  appoint  a  substitute ;  and  in  the  event  congress  makes 
up  the  ten  per  cenZ.,  the  scrip  to  be  issued  will  be  delivered  to  Mr. 
Smith." 

♦Thus  the  matter  stood  for  fourteen  years,  when  at  [*581] 
length,  on  the  31st  of  August,  1852,  congress  passed  an 
act,  which  authorized  an  issue  of  land  scrip  in  favor  of  the  present 
proptiefora  of  any  outi^tanding  military  land  warrants,  &c.  This 
scrip  is  to  be  issued  by  the  secretary  of  the  interior,  who  is  to  make 
the  necessary  inquiries,  and  '*  be  satisfied  by  a  revision  of  the  proof, 
or  by  additional  testiipony,"  &c. 

It  seems  that  this  act  has  been  construed  to  include  not  only 
unsatisfied  warrants,  but  the  ten  per  cent,  not  given  on  the  satisfied 
and  surrendered  warrants.  It  is  a  liberal  construction  of  the  stat- 
ute, and  so  far  as  it  extends  to  the  scrip  in  question,  it  is  a  simple 
gratuity.  The  secretary  is  made  the  agent  for  its  distribution.  It 
is  his  duty  to  ascertain  the  parties  entitled  to  it,  if  any  person  can 
be  said  to  have  a  title  to  a  gift  before  it  is  received.  When  he 
issues  the  scrip,  it  then  becomes  a  ''chose  inaction/'  capable  of 
being  dealt  with  as  property  by  courts  of  justice,  but  not  till  then. 
The  question  as  to  who  may  be  considered  as  the  '^present  propri- 
etor" of  these  surrendered  and  satisfied  warrants,  must  be  decided 
by  him  in  the  first  instance  by  the  rules,  customs,  and  practice  of 
the  land  office.  Before  the  act  of  congress,  this  right  was  too  sub- 
tle (being  no  more  than  the  remote  expectation  of  a  gift)  to  be  dealt 
with  by  courts,  and  the  act  of  congress  has  not  conferred  on  them 
the  distribution  of  their  bounty.  Besides,  if  an  injunction  was 
issued  to  hinder  the  defendant  from  receiving  the  scrip  which  the 
land  office  has  concluded  to  give  him,  this  yrould  confer  no  title  on 
the  complainant. 
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Whethei,  after  the  land  office  have  issued  the  scrip  to  a  claim- 
ant, another  person  alleging  fraud  or  misrepresentation,  and  claim- 
ing himself  to  be  the  "  proprietor"  intended  by  the  act,  might  not 
obtain  the  interference  of  the  courts,  to  obtain  a  transfer  of  the 
scrip  to  himself,  is  a  question  not  presented  in  this  case. 

But  assuming  that  the  court  would  undertake  to  decide  as  to 
the  respective  right  of  these  claimants,  treating  their  claims  as 
tangible  equities,  the  complainant  has  not  made  out  such  a  case 
as  would  entitle  him  to  relief.  His  power  of  attorney  (or  what- 
ever it  may  be  called)  mentions  no  consideration  paid. 
[  *582  ]  *The  answer  of  defendants,  which  is  responsive  to  the 
bill,  (which  avers  a  purchase  at  market  price,)  denies  the 
payment  of  any  consideration  whatever,  and  none  has  been  proved. 
The  defendant  has  paid  a  large  and  valuable  consideration  without 
any  notice  of  the  plaintiff's  claim,  has  made  his  proofs,  has  had  the 
decision  of  the  land  office  in  his  favor.  He  has  obtained  an  ad- 
vantage of  which  a  court  of  equity  will  not  deprive  him  under  the 
circumstances. 

The  judgment  of  the  court  below  is  affirmed  with  cost. 


Hiram  Barber,  Appellant,  v.  Huldah  A.  Barber,  by  her  next 
friend,  George  Cronkhitb. 

21  H.  582. 

JUBISDICTIOS  AS  TO  CmZESSHIP— DiVOBOB  AlTD  AlIMOJTT. 

1.  This  coart  disclaims  all  jarisdictioa  in  the  federal  courts  to  grant  divorces  or  allow 
alimony;  but  where  a  valid  decree  for  alimony  has  6een  made  in  a  divorce  suit  in  a 
State  court,  the  federal  court  may,  under  proper  circumstances,  enforce  the  rights  to 
the  alimony  thus  decreed. 

2.  A  woman  who  is  divorced  a  mcrtfa  ei  thoro  may  maintain  a  suit  in  chancery  against 
her  husband,  and  it  should  be  brought  by  her  next  friend. 

3.  Where  the  husband,  after  such  a  divorce,  removes  to  and  becomes  a  citiien  of  another 
State,  leaving  his  wife  behind,  her  domicile  and  citizenship  remain  where  she  is,  and 
do  not  follow  the  husband. 

4.  Ilence  she  can.  by  her  next  friend,  bring  a  suit  in  the  federal  court  of  the  State  where 
he  rei>ides  to  enforce,  on  its  equity  side,  the  payment  of  the  alimony  which  he  was 
ordered  to  pay  her  in  the  divorce  suit 

5..  A  decree  of  divorce  a  vinculo,  obtained  by  the  husband  in  the  State  court  of  bis 
new  residence,  cannot  deprive  the  wife  of  her  right  to  alimony  under  the  former 
decree. 

Appeal  from  the  district  court  of  the  United  States  for  the  district 
of  Wisconsin.  The  facts  of  the  case  are  very  fully  stated  in  the 
opinion. 
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Mr.  Doolittle  and  Mr.  BiUinghursi,  for  appellant. 
Mr.  Brown^  for  appellee. 

*  Mr.  Justice  Wayne  delivered  the  opinion  of  the  court.  [  *  583  ] 

Wc  regard  this  as  a  suit  for  a  wife  brought  on  the  equity 
side  of  the  district  court  of  the  United  States  for  the  district  of 
Wisconsin,  by  her  next  friend,  George  Cronkhite,  a  citizen  of  the 
State  of  New  York,  against  Hiram  Barber,  a  citizen  of  the  State 
of  Wisconsin,  to  give  the  same  validity  to  a  judgment 
*  in  that  State  which  it  has  in  the  State  of  New  York  [  *  684  ] 
against  the  defendant  for  the  payment  of  alimony  to  his 
wife,  who  has  been  divorced  from  him  o  mensa  et  thoro,  with  an 
allowance  of  alimony  by  a  court,  which  had,  when  the  decree  was 
made,  jurisdiction  over  the  parties  and  the  subject-matter. 

We  shall  not  have  occasion  to  comment  upon  the  relations  of 
husband  and  wife  in  their  uninterrupted  coverture,  nor  will  we 
discuss  the  general  rights,  obligations,  or  disabilities,  of  either 
when  they  have  been  separated  by  a  divorce  a  mensa  et  thoro. 

Our  first  remark  is — and  we  wish  it  to  be  remembered — that  this 
is  not  a  suit  asking  the  court  for  the  allowance  of  alimony.  That 
has  been  done  by  a  court  of  competent  jurisdiction.  The  court  in 
Wisconsin  was  asked  to  interfere  to  prevent  that  decree  from  being 
defeated  by  fraud. 

We  disclaim  altogether  any  jurisdiction  in  the  courts  of  the 
United  States  upon  the  subject  of  divorce,  or  for  the  allowance  of 
alimony,  either  as  an  original  proceeding  in  chancery  or  as  an 
incident  to  divorce  a  vinctdoy  or  to  one  from  bed  and  board. 

The  record  raises  these  inquiries:  Whether  a  wife  divorced  a 
mensa  et  thoro  can  acquire  another  domiciliation  in  a  State  of  this 
Union  difierent  from  that  of  her  husband,  to  entitle  her,  by  her 
next  friend,  to  sue  him  in  a  court  of  the  United  States  having 
equity  jurisdiction,  to  recover  from  him  alimony  due,  and  which  he 
refuses  to  make  any  arrangement  to  pay  ;  and  whether  a  court  of 
equity  is  not  a  proper  tribunal  for  a  remedy  in  such  a  case. 

We  will  first  direct  our  attention  to  the  circumstances  of  the  case, 
and  will  give  them  from  the  bill  and  answer,  and  from  the  testi- 
mony in  the  record. 

Hiram  Barber  and  Huldah  Adeline  Barber  were  married  in  the 
State  of  New  York,  in  the  year  1840,  where  his  domicile  then  was, 
and  continued  to  be  until  he  left  it  for  Wisconsin,  which  was  soon 
after  a  decree  had  been  given  for  a  divorce  a  mensa  et  thoro  between 
them,  with  an  allowance  of  alimony  to  be  paid  by  him.  Her  appli- 
cation for  such  a  divorce  was  made  by  Cronkhite,  her  next  friend,  in 
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[  *  585  ]  the  court  of  chancery  for  *  the  fourth  district  of  the  State 
of  New  York,  that  court  having  jurisdiction  of  the  suhject- 
matter  and  over  the  parties. 

The  defendant  appeared  and  resisted  the  application.  The  cause 
was  heard  on  the  pleadings  and  proofs.  It  resulted  in  a  declara- 
tion by  the  chancellor  that  the  defendant  had  been  guilty  of  cruel 
and  inhuman  treatment  of  his  wife,  and  of  such  conduct  towards 
her  as  to  render  it  unsafe  and  improper  for  her  to  cohabit  with  him ; 
and  that  he  had  abandoned,  neglected,  and  refused  to  provide  for 
her.  And  it  therefore  decreed  that  the  complainant  and  defendant 
be  separated  from  bed  and  board  forever ;  provided,  however,  that 
they  might  at  any  time  thereafter,  by  their  joint  petition,  apply  to 
the  court  to  have  the  decree  modified  or  discharged;  and  that 
neither  of  the  said  parties  shall  be  at  liberty  to  marry  any  other 
person  during  the  lifetime  of  the  other  party.  The  court  then  re- 
ferred the  cause  to  a  master,  to  ascertain  and  report  what  should  be 
allowed  and  to  be  paid  by  the  defendant,  or  out  of  his  estate,  to 
Mrs.  Barber,  for  her  suitable  support  and  maintenance.  In  pur- 
suance of  this  decretal  order  and  reference,  the  master  made  a  re- 
port. The  defendant  filed  exceptions  to  it.  The  cause  was  regularly 
brought  to  a  hearing  upon  the  defendant's  exceptions.  They  were 
overruled,  and  a  final  decree  was  made  in  the  cause.  The  language 
of  the  decree  is,  that  the  exceptions  are  overruled,  and  that  the 
report  of  the  master  is  absolutely  confirmed.  That  for  the  suitable 
support  and  maintenance  of  Mrs.  Barber,  there  should  be  allowed 
and  paid  to  her  by  the  defendant,  or  out  of  his  estate,  in  quarterly 
installments,  the  annual  sum  of  three  hundred  and  sixty  dollars  in 
each  and  every  year ;  and  that  as  it  appeared  he  had  not  given  to 
her  any  support  in  the  interval  between  the  filing  of  the  bill  in  her 
behalf  and  the  rendition  of  the  decree,  that  the  defendant  should 
pay  to  her  three  hundred  and  sixty  dollars  a  year  in  quarterly  pay- 
ments from  the  1st  day  of  July,  1844,  that  being  the  day  when  the 
bill  was  filed ;  and  it  was  decreed  that  the  sum  of  nine  hundred 
and  sixty  dollars,  being  the  alimony  retrospectively  due,  should  be 
paid  forthwith  by  the  defendant,  and  that  the  complainant  should 
have  execution  therefor.  It  was  further  ordered,  that  the  per- 
manent alimony  allowed  and  to  become  due  after  the 
[*  586  ]  *  1st  of  March,  1847,  to  which  day  alimony  is  above  com- 
puted, should  be  paid  by  the  defendant  in  quarterly  pay- 
ments on  the  Ist  days  of  March,  June,  September,  and  December, 
in  each  year  during  the  life  of  Mrs.  Barber ;  and  in  case  of  its  not 
being  so  paid,  that  the  quarterly  payments  should  bear  interest  as 
tb?y  respectively  became  due,  and  that  execution  might  issue  there- 
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for  toties  quoties.  The  court  then  decreed  that  the  permanent  ali- 
mony allowed  to  Mrs.  Barber,  was  vested  in  her  for  her  own  and 
separate  use,  and  as  her  own  and  separate  estate,  with  full  power 
to  invest  the  same  in  a  trustee  or  trustees,  as  she  might  think 
proper  to  appoint,  with  the  power  to  dispose  of  the  same  by  will 
or  otherwise,  from  time  to  time  during  her  life,  or  at  her  death, 
or  either,  as  she  may  think  proper,  free  from  any  control,  claim,  or 
interposition  of  the  defendant.  The  said  decree,  with  a  taxed  bill  of 
costs  in  the  suit,  was  signed  and  enrolled  according  to  the  form  of 
the  statute  in  such  cases  made  and  provided  in  the  State  of  New 
York. 

It  is  upon  a  transcript  of  all  the  papers  in  that  suit,  authenti- 
cated as  the  law  requires  it  to  be  done,  that  the  suit  now  before  us 
was  brought  in  the  district  court  of  the  United  States  for  the  dis- 
trict of  Wisconsin. 

The  complainants  aver  in  their  bill  that  they  are  citizens  of  the 
State  of  New  York,  and  that  the  defendant  is  a  citizen  of  the  State 
of  Wisconsin.  They  then  set  out  the  proceedings  of  the  court  in 
New  York,  divorcing  Mr.  and  Mrs.  Barber  from  bed  and  board, 
with  especial  reference  to  the  decree  and  the  entire  record  of  that 
suit,  charging  the  defendant  with  not  having  paid  any  part  of  the 
alimony  adjudged  to  Mrs.  Barber;  and  that  there  was  then  due  to 
her  on  that  account  the  sum  of  four  thousand  two  hundred  and 
forty-two  dollars  and  fifteen  cents,  with  interest  at  seven  per  cent., 
that  being  the  legal  rate  in  the  State  of  New  York.  The  rest  of 
the  bill  it  is  not  necessary  to  state  more  particularly,  than  that  it 
is  a  recital  of  a  suit  which  had  been  brought  upon  the  common-law 
side  of  the  district  court  of  the  United  States  for  the  county  of 
Milwaukee,  in  the  territory  of  Wisconsin,  for  the  amount  of  ali- 
mony due  by  the  defendant;  to  the  declaration  in  which  he  filed 
a  demurrer,  upon  which  a  judgment  was  rendered  in 
*  bis  favor,  which  was  afterwards  affirmed  in  the  supreme  [  *  587  ] 
court  of  the  State,  for  the  reason  that  the  remedy  for  the 
recovery  of  alimony  was  in  a  court  of  chancery,  and  not  at  law. 
To  this  bill  also  the  defendant  demurred,  on  account  of  the  case 
not  being  within  the  ordinary  jurisdiction  of  a  court  of  chancery, 
that  the  relief  sought  could  only  be  had  in  the  court  of  chancery 
in  the  State  of  New  York,  and  that  it  did  not  appear  that  the  com- 
plainants had  exhausted  the  remedy  which  they  had  in  New  York. 
This  demurrer  was  overruled,  and  the  defendant  was  ordered  to 
answer.  He  did  so.  He  admits  in  his  answer  the  legality  and  local- 
ity of  his  marriage  with  Mrs.  Barber;  the  jurisdiction  of  the  court 
in  the  divorce  case  ;  that  a  divorce  had  been  decreed  between  them. 
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from  bed  and  board,  after  contestation  ;  and  that  by  that  decri*e  he 
was  subjected  to  the  payment  of  alimony  to  the  extent  and  in  the 
way  it  is  claimed  in  the  bill  he  was  then  answering.  He  admits 
that  he  left  the  State  of  New  York  without  having  paid  any  part 
of  it,  or  having  made  any  arrangement  to  do  so ;  alleging,  however, 
that  he  had  left  real  estate  in  New  York,  upon  which  no  proceed- 
ings had  been  taken  to  make  it  liable  to  the  decree  against  him  for 
alimony.  And  he  then  goes  on  to  state,  that  on  the  19th  day  of 
April,  1852,  he  had  filed  his  bill  in  the  circuit  court  of  the  county 
of  Dodge,  in  the  State  of  Wisconsin,  against  Mrs.  Barber^  she  then 
being  his  wife,  to  obtain  a  dissolution  of  the  marriage  contract  be- 
tween them,  and  that  their  marriage  had  been  dissolved  by  a  decree 
of  that  court,  which  is  on  record  in  the  same.  And  he  adds,  that 
his  wife  by  that  decree  became  a  femt  Bole;  and  being  so,  she  could 
not  sue  by  her  next  friend,  and  that  her  remedy  was  in  a  court  of 
law.  To  this  answer  a  general  replication  was  filed.  The  cause 
was  carried  to  a  hearing  upon  the  pleadings  and  proofs,  and  a 
decree  was  made,  adjudging  that  five  thousand  nine  hundred  and 
thirty-six  dollars  and  eighty  cents  is  due  from  the  defendant  upon 
the  alimony  sued  for,  for  principal  and  interest,  to  and  prior  to  the 
time  of  filing  the  bill  in  this  cause,  and  that  the  defendant  should 
pay  it,  for  the  sole  and  separate  support  and  maintenance  of  Mrs. 
Barber,  together  with  the  costs,  to  be  taxed  within  ten  days;  and 

in  default  thereof,  that  execution  should  issue  for  the  same. 
[  *  588  ]       *  It  appears,  from  the  testimony  in  the  cause,  that  the 

defendant  left  the  State  of  New  York  in  a  short  time  after 
the  decree  for  the  divorce  and  for  alimony  had  been  rendered,  for 
the  purpose  of  placing  himself  beyond  the  jurisdiction  of  the  court 
which  could  enforce  it,  without  having  paid  any  part  of  the  alimony 
due,  or  leaving  any  estate  of  any  kind  out  of  which  it  could  be  paid ; 
for  he  gave  no  proof  of  any  kind  that  he  had  real  estate  in  the  State 
of  New  York  in  support  of  that  allegation  in  his  answer. 

It  also  appears,  from  the  record,  that  the  defendant  had  made 
his  application  to  the  court  in  Wisconsin  for  a  divorce  a  vinculo 
from  Mrs.  Barber,  without  having  disclosed  to  that  court  any  of  the 
circumstances  of  the  divorce  case  in  New  York;  and  that,  contrary 
to  the  truth,  verified  by  that  record,  he  asks  for  the  divorce  on  ac- 
count of  his  wife  having  willfully  abandoned  him.  It  is  not  neces- 
sary for  us  to  pass  any  opinion  upon  the  legality  of  the  decree,  or 
upon  its  operation  there  or  elsewhere  to  dissolve  the  vinculum  of  the 
marriage  between  the  defendant  and  Mrs.  Barber.  It  certainly  has 
no  effect  to  release  the  defendant  there  and  everywhere  else  from 
his  liability  to  the  decree  made  against  him  in  the  State  of  New 
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York,  upon  that  decree  being  carried  into  judgment  in  a  court  of 
another  State  of  this  Union,  or  in  a  court  of  the  United  States, 
where  the  defendant  may  be  found,  or  where  he  may  have  acquired 
a  new  domicile  different  from  that  which  he  had  in  New  York  when 
the  decree  was  made  there  against  him. 

The  questions  made  by  the  bill  and  the  answer,  and  by  the  argu- 
ments of  counsel,  we  will  state  in  the  form  of  an  inquiry.  They 
are  as  follows :  Whether  a  wife  divorced  a  mensa  et  thoro  may  not 
have  a  domiciliation  in  a  State  of  this  Union  different  from  that  of 
her  husband  in  another  State,  to  enable  her  to  sue  him  there  by  her 
next  friend,  in  equity,  in  a  court  of  the  United  States,  to  carry  into 
judgment  a  decree  which  has  been  made  against  him  for  alimony 
by  a  court  having  jurisdiction  of  the  parties  and  the  subject-matter 
of  divorce? 

In  the  consideration  of  these  questions,  we  must  not  allow  our- 
selves to  be  misled  by  the  general  rule  which  prevails  in  Eng- 
land, that  a  suit  cannot  be  maintained  at  law  by  a/eme 
*  covert^  and  that,  notwithstanding  a  divorce  a  merwa  et  [♦SSS] 
iJioro^  a  wife  cannot  sue  or  be  sued  in  a  court  of  law ;  for 
in  England  she  may  in  several  cases  maintain  a  suit  in  her  own 
name  as  a/e»ie  «ofo,  both  at  law  and  in  equity.  They  are  excep- 
tions to  the  general  rule,  or  privileged  cases,  under  certain  circum- 
stances, where  it  cannot  be  presumed,  from  his  own  acts,  that  the 
husband's  control  of  his  wife  is  continued,  and  where  she  has  been 
deprived  of  his  protection  to  represent  with  her  her  rights  and 
interests  in  a  suit  at  law,  or  in  one  in  equity.  The  cases  mentioned 
in  the  books  where  a/eiwe  covert  may  sue  as  a  feme  sole  are:  When 
her  husband  is  banished,  or  has  abjured  the  realm,  or  has  been 
transported  for  felony ;  where  the  husband  is  an  alien  enemy,  and 
his  wife  is  domiciled  in  the  realm ;  where  the  huhband  is  an  alien 
domiciled  abroad,  and  has  never  been  in  the  realm ;  or  where  he 
has  voluntarily  abandoned  her,  and  is  under  a  disability  to  return; 
so  where  the  husband  has  deserted  the  wife  in  a  foreign  country, 
and  she  goes  to  England  and  maintains  herself  as  a/eme  sole;  where 
the  husband,  in  a  foreign  State,  compels  his  wife  to  leave  him  for 
another  political  jurisdiction,  and  she  maintains  herself  there  as  a 
feme  sole. 

Cases  have  been  decided  in  Mass€u;busetts  in  conformity  with  the 
English  cases.  There  are  cases  in  England  which  have  gone  much 
further,  but  we  do  not  cite  them,  preferring  only  to  mention  such 
instances  as  have  not  been  questioned  by  subsequent  cases  in  Eng- 
land or  in  the  United  States.  (See  Story's  Equity  Pleading,  6th 
edition,  sec.  61,  pp.  69,  60,  and  the  cases  cited  in  the  notes.) 
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Except  in  sach  cases,  a  feme  covert  cannot  sue  at  law,  unless  it 
be  jointly  with  her  hnsband,  for  she  is  deemed  to  be  under  the  pro- 
tection of  her  hnsband,  and  a  suit  respecting  her  rights  must  be 
with  the  assent  and  co-operation  of  her  husband.  (Mitf.  Equity 
PI.  by  Jeremy,  28  ;  Edwards  on  Parties  in  Equity,  144,  153 ;  Cal- 
vert on  Parties,  ch.  3,  sec.  21,  pp.  265,  274;  6  How.) 

In  the  case  of  Burr  v.  Heath,  (6  How.  S.  C.  R.  228,)  this  court 
said,  without  any  reference  to  the  law  of  Louisiana:  "That  the  gen- 
eral rule  was,  when  the  wife  complains  of  her  husband  and 
[*  590  ]  asks  relief  against  him,  she  must  use  the  name  *of  some 
other  person  in  prosecuting  the  suit;  but  where  the  acts 
of  the  husband  are  not  complained  of,  he  would  seem  to  be  the 
most  suitable  person  to  unite  with  her  in  the  suit.  This  is  a  mat^ 
ter  of  practice  within  the  discretion  of  the  court.  It  is  sanctioned 
in  Story's  Equity  Pleading,  and  by  Fonblanque.  The  modern 
practice  in  England  has  adopted  a  different  course,  by  uniting  the 
name  of  the  wife  with  a  person  other  than  her  husband  in  certain 
cases." 

There  are  also  exceptions  in  equity,  which  are  wholly  unknown 
at  law.  Thus,  if  a  married  woman  claims  some  right  in  opposition 
to  the  rights  claimed  by  the  husband,  and  it  becomes  proper  to  vin- 
dicate her  rights  against  her  husband,  she  cannot  maintain  a  suit 
against  him  at  law ;  but  in  equity  she  may  do  so,  and  against  all 
others  who  may  be  proper  or  necessary  parties.  But  it  must  be 
done  under  the  protection  of  some  other  person  who  acts  as  her  next 
friend,  and  the  bill  is  accordingly  exhibited  in  her  name  by  such 
next  friend.  (Story's  Equity  PI.  6th  ed.  sec.  61,  p.  61.)  It  is  also 
said,  in  the  same  work,  to  be  our  constant  experience,  that  the  hus- 
band may  sue  the  wife,  or  the  wife  the  husband,  in  equity,  not- 
withstanding neither  of  them  can  sue  the  other  at  law.  (Cannel  t;. 
Buckle,  2  P.  Will.  243,  244;  Ex  parte  Strangeways,  3  Ark.  478; 
Fonblanque  Eq.  B.  1,  ch.  2,  sec.  6,  note  N;  Brooks  r.  Brooks,  Pre. 
Ch.  24;  Mitford  PI.  by  Jeremy,  28.)  These  citations  have  been 
made  to  show  the  large  jurisdiction  which  a  court  of  equity  has  to 
secure  the  rights  of  married  women,  when  it  may  be  necessary  to 
exert  it  with  the  assistance  of  the  husband,  or  when  he  improperly 
interferes  with  them,  so  as  to  make  it  necessary  for  the  wife  to  de- 
fend herself  against  his  unwarranted  claims  to  her  property.  The 
result  of  that  jurisdiction  now  is,  that  the  wife  may,  in  all  such 
instances,  sue  her  husband  by  her  next  friend. 

There  is,  too,  another  ground  of  jurisdiction  in  equity,  just  as 
certainly  established  as  that  is  of  which  we  have  just  spoken.  It 
comprehends  the  case  before  us.     It  is,  that  courts  of  equity  will 
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interfere  to  compel  the  payment  of  alimony  which  has  been  decreed 
to  a  wife  by  the  ecclesiastical  court  in  England.  Such  a 
jurisdiction  is  ancient  there,  and  the  principal  reason  *  for  [  *  591  ] 
its  exercise  is  equally  applicable  to  the  courts  of  equity  in 
the  United  States.  It  is,  that  when  a  court  of  competent  jurisdic- 
tion over  the  subject-matter  and  the  parties  decrees  a  divorce,  and 
alimony  to  the  wife  as  its  incident,  and  is  unable  of  itself  to  enforce 
the  decree  summarily  upon  the  husband,  that  courts  of  equity  will 
interfere  to  prevent  the  decree  from  being  defeated  by  fraud.  The 
inference,  however,  is  limited  to  cases  in  which  alimony  has  been 
decreed ;  then  only  to  the  extent  of  what  is  due,  and  always  to  cases 
in  which  no  appeal  is  pending  from  the  decree  for  the  divorce  or  for 
alimony.  (Shaftoe  v.  Shaftoe,  7  Vesey,  171 ;  Dawson  v.  Dawson,  7 
Ves.  173;  Haffey  v,  Haffey,  14  Ves.  261 ;  Angier  v.  Angier,  Pre. 
Ch.  497;  Cooper's  Eq.  P.  ch.  3,  pp.  149,  150;  Coglan  v.  Coglan, 
1  Ves.  p.  194;  Street  v.  Street,  1  Turn,  and  Tapel,  322.) 

The  parties  to  a  cause  for  a  divorce  and  for  alimony  are  as  much 
bound  by  a  decree  for  both,  which  has  been  given  by  one  of  our 
State  courts  having  jurisdiction  of  the  subject-matter  and  over  the 
parties,  as  the  same  parties  would  be  if  the  decree  had  been  given 
in  the  ecclesiastical  court  of  England.  The  decree  in  both  is  a 
judgment  of  record,  and  will  be  received  as  such  by  other  courts. 
And  such  a  judgment  or  decree,  rendered  in  any  State  of  the 
United  States,  the  court  having  jurisdiction,  will  be  carried  into 
judgment  in  any  other  State,  to  have  there  the  same  binding  force 
that  it  has  in  the  State  in  which  it  was  originally  given.  For  such 
a  purpose,  both  the  equity  courts  of  the  United  States  and  the  same 
courts  of  the  States  have  jurisdiction. 

We  observe,  in  confirmation  of  what  has  just  been  said,  that 
the  jurisdiction  of  the  courts  of  the  United  States  is  derived  from 
the  constitution,  and  from  legislation  in  conformity  with  it.  The 
first  limitation  by  the  latter  upon  the  jurisdiction  of  the  equity 
courts  of  the  United  States  is,  that  no  suit  can  be  sustained 
in  them,  where  a  plain,  adequate,  and  complete  remedy  may  be 
had  at  law.  The  court  has  said :  ^*  It  is  not  enough  that  there  is  a 
remedy  at  law  ;  it  must  be  plain  and  adequate,  or,  in  other  words, 
as  practical  and  efficacious  to  the  ends  of  justice,  and  its  prompt 
administration,  as  the  remedy  in  equity.  (Boyce's  Ex'x 
V.  Grundy,  3  Peters,  210;  United  States  v.  *  Rowland,  4  [*592] 
Wh.  108;  Osborn  and  the  United  States  Bank,  9  Wh. 
841,  842.)  It  is  no  objection  to  equity  jurisdictions  in  the  courts  of 
the  United  States,  that  there  is  a  remedy  under  the  local  law,  for 
the  equity  jurisdiction  of  the  federal  courts  is  the  same  JUi  all  of 
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the  States  y  and  is  not  affected  by  the  existence  or  non-existence  of 
an  equity  jurisdiction  in  the  State  tribunals.  It  is  the  same  in 
nature  and  extent  as  the  jurisdiction  of  England,  whence  it  is  de- 
rived." (Livingstone  v.  Story,  9  Peters,  632.)  Such  a  suit  for 
the  enforcement  of  a  decree  for  alimony  as  that  before  us  is  not  an 
exception,  unless  the  court  has  not  jurisdiction  over  the  parties,  cmd 
the  amount  be  not  such  as  is  required  to  bring  it  into  this  court  by 
appeal. 

We  proceed  to  show  that  it  has  jurisdiction.  The  constitution 
requires,  to  give  the  courts  of  the  United  States  jurisdiction,  that 
the  litigants  to  a  suit  should  ''be  citizens  of  different  States."  The 
objection  in  this  case  is,  that  the  complainant  does  not  stand  in 
that  relation  to  her  husband,  the  defendant;  in  other  words,  it  is  a 
denial  of  a  wife's  right,  who  has  been  divorced  a  menaa  et  thoro,  to 
acquire  for  herself  a  domiciliation  in  a  State  of  this  Union  different 
from  that  of  her  husband  in  another  State,  to  entitle  her  to  sue 
him  there  by  her  next  friend,  in  a  court  of  the  United  States  hav- 
ing equity  jurisdiction,  to  recover  from  him  alimony  which  he  has 
been  adjudged  to  pay  to  her  by  a  court  which  had  jurisdiction  over 
the  parties  and  the  subject-matter  of  divorce,  where  the  decree  was 
rendered. 

We  have  already  shown,  by  many  authorities,  that  courts  of 
equity  have  a  jurisdiction  to  interfere  to  enforce  a  decree  for  ali- 
mony, and  by  cases  decided  by  this  court;  that  the  jurisdiction  of 
the  courts  of  equity  of  the  United  States  is  the  same  as  that  of 
England,  whence  it  is  derived.  On  that  score,  alone,  the  juris- 
diction of  the  court  in  the  case  before  us  cannot  be  successfully 
denied.  ' 

But  it  was  urged  by  the  learned  counsel  who  argued  this  cause 
for  the  defendant,  that  husband  and  wife,  although  allowed  to  live 
separately  under  a  decree  of  separation  a  mema  et  thoro^  made  by  a 
State  court  having  competent  jurisdiction,  are  still  so  ftir 
[  ♦  693  ]  one  person,  while  the  married  relation  continues  *  to  exist, 
that  they  cannot  become  at  the  same  time  citizens  of  dif- 
ferent States,  within  the  meaning  of  the  federal  constitution,  and 
therefore  the  court  below  had  no  jurisdiction.  It  was  also  said,  for 
the  purpose  of  bringing  suits  for  divorces,  they  may  acquire  separ- 
ate residences  in  fact;  but  this  is  an  exception  founded  in  necessity 
only,  and  that  the  legal  domicile  of  the  wife,  until  the  marriage  be 
dissolved,  is  the  domicile  of  the  husband,  and  is  changed  with  a 
change  of  his  domicile. 

Such,  however,  are  not  the  views  which  have  been  taken  in 
Europe  generally,  by  its  jurists,  of  the  domicile  of  a  wife  divorced 
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a  mema  et  ihoro.     They  are  contrary,  too,  to  the  generally-received 
doctrine  in  England  and  the  United  States  upon  the  point. 

In  England  it  has  been  decided,  that  where  the  husband  and  wife 
are  living  apart,  under  a  judicial  sentence  of  separation,  that  the 
domicile  of  the  husband  is  not  the  domicile  of  the  wife.  (English 
Law  and  Equity  Reports,  9  vol.  598;  2  Robertson,  545.)  When 
Mr.  Phillimore  wrote  his  treatise  upon  the  law  of  domicile,  he  said 
he  was  not  aware  of  any  decided  case  upon  the  question  of  the  dom- 
icile of  a  wife  divorced  a  mensa  et  (horoy  but  there  can  be  little  doubts 
that  in  England,  as  iav  France^  it  would  not  be  that  of  her  hmbandy 
but  the  one  chosen  for  herself  after  the  divorce.  In  support  of  his 
opinion,  he  cites  Pothier's  Introd.  aux  Coutume,  p.  4;  Mercadie  in 
his  Commentary  upon  the  French  Code,  vol.  1,  p.  287;  the  French 
Code,  tit.  Ill,  art.  108;  the  Code  Civile  of  Sardinia;  and  Cocher's 
Argument  in  the  Duchess  of  Holsten's  case,  Ouvres,  1,  2,  p.  223. 

Mr.  Bishop,  in  his  Commentaries  on  the  Law  of  Marriage  and 
Divorce,  has  a  passage  60  appropriate  to  the  \HAni  we  are  discussing, 
that  we  will  extract  it  entire.  It  is  of  the  more  value,  too,  because 
it  comprehends  the  opinions  entertained  by  eminent  American  ju- 
rists and  judges  in  respect  to  the  domicile  of  a  wife  divorced  a  mensa 
et  thoro.  He  says,  in  discussing  the  jurisdiction  of  courts  where 
parties  scMight  a  divorce  abroad  for  causes  which  would  have  been 
insufficient  at  home,  that  ^4t  was  necessary  to  settle  a  preliminary 
question,  namely,  whether  for  the  purpose  of  a  divorce  suit  the 
husband  and  wife  can  have  separate  domiciles ;  that  the 
general  doctrine  is  familiar,  that  *  the  domicile  of  the  wife  [  *  694  ] 
is  that  of  her  husband.  But  it  will  probably  be  found,  on 
examination,  that  the  doctrine  rests  upon  the  legal  duty  of  the  wife 
to  follow  and  dwell  with  the  husband  wherever  he  goes. 

**If  he  commits  an  offense  which  entitles  her  t^  have  the  mar- 
riage dissolved,  she  is  not  only  discharged  thereby  immediately, 
and  without  a  judicial  determination  of  the  question,  from  her  duty 
to  follow  and  dwell  with  him,  but  she  must  abandon  him,  or  the 
cohabitation  will  amount  to  a  condonation,  and  bar  her  claim  to  the 
remedy.  In  other  words,  she  must  establish  a  domicile  of  her  own, 
separate  from  her  husband,  though  it  may  be,  or  not,  in  the  same 
judicial  locality  as  his.  Courts,  however,  may  decline  to  recognize 
such  domicile  in  a  collateral  proceeding — ^that  is,  a  proceeding  other 
than  a  suit  for  a  divorce.  But  where  the  wife  is  plaintiff  in  a 
divorce  suit,  it  is  the  burden  of  her  application,  that  she  is  entitled, 
through  the  misconduct  of  her  husband,  to  a  separate  domicile.  So 
when  parties  are  already  living  under  a  judicial  separation,  the  dom- 
icile of  the  wife  does  not  f Mow  that  of  the  Aw6a»d. ' '    (Section  J28.J 
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Chief  Justice  Shaw  says,  in  Harlean  v,  Harlean,  (14  Peck,  181, 
185,)  the  law  will  recognize  a  wife  as  having  a  separate  existence 
and  separate  interests  and  separate  rights,  in  those  cases  where  the 
express  object  of  all  proceedings  is  to  show  that  the  relation  itself 
ought  to  be  dissolved,  or  so  modified  as  to  establish  separate  in- 
terests, and  especially  a  separate  domicil  and  home.  Otherwise  the 
parties,  in  this  respect,  would  stand  upon  a  very  unequal  footing, 
it  being  in  the  power  of  the  husband  to  change  his  domicile  at  will, 
but  not  in  that  of  the  wife. 

The  cases  which  were  cited  against  the  right  of  a  wife,  divorced 
from  bed  and  board,  to  choose  for  herself  a  domicile,  do  not  apply. 
(Donegal  v.  Donegal,  in  1  Addam's  Ecclesiastical  Rep.  pp.  8,  19.) 
That  of  Shachell  v.  Shachell,  cited  in  Whitcomb  v.  Whitcomb, 
(9  Curtteis  Ecclesiastical  Rep.  p.  352,)  are  decisions  upon  the  dom- 
icile of  the  wife,  when  living  apart  from  her  husband  by  their  mu- 
tttal  agreement,  but  not  under  decrees  divorcing  the  wife  from  the 
bed  and  board  of  the  husband.  The  leading  case  under 
[  *  595  ]  the  same  circumstances  is  that  *  of  Warrender  t;.  Warren- 
der,  (9  Bligh.  103,  104.)  In  that  case,  Lord  Brougham 
makes  the  fact  that  the  husband  and  wife  were  living  apart  by 
agreement,  and  not  by  a  sentence  of  divorce,  the  foundation  of  the 
judgment.  The  general  rule  is,  that  a  voluntary  separation  will 
not  give  to  the  wife  a  different  domiciliation  in  law  from  that  of 
her  husband.  But  if  the  husband,  as  is  the  fact  in  this  case,  aban-* 
dons  their  domicile  and  his  wife,  to  get  rid  of  all  those  conjugal 
obligations  which  the  marriage  relation  imposes  upon  him,  neither 
giving  to  her  the  necessaries  nor  the  comforts  suitable  to  their  con- 
dition and  his  fortune,  and  relinquishes  altogether  his  marital  con- 
trol and  protection,  he  yields  up  that  i>ower  and  authority  over  her 
which  alone  makes  his  domicile  hers,  and  places  her  in  a  situation 
to  sue  him  for  a  divorce  a  mensa  et  thoro,  and  to  ask  the  court 
having  jurisdiction  of  her  suit  to  allow  her  from  her  husband's 
means,  by  way  of  alimony,  a  suitable  maintenance  and  support.. 
When  that  has  been  done,  it  becomes  a  judicial  debt  of  record 
against  the  husband,  which  may  be  enforced  by  execution  or  attach- 
ment against  his  person,  issuing  from  the  court  which  gave  the 
decree;  and  when  that  cannot  be  done  on  account  of  the  husband 
having  left  or  fled  from  that  jurisdiction  to  another,  where  the  pro- 
cess of  that  court  cannot  reach  him,  the  wife,  by  her  next  friend, 
may  sue  him  wherever  he  may  be  found,  or  where  he  shall  have 
acquired  a  new  domicile,  for  the  purpose  of  recovering  the  alimony 
due  to  her,  or  to  carry  the  decree  into  ajtidgment  there  xoith  the  same 
effect  that  it  has  in  the  State  in  which  the  decree  was  given,    Alimon>y 
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decreed  to  a  wife  in  a  divorce  of  separation  from  bed  and  board  is 
as  much  a  debt  of  record,  until  the  decree  has  been  recalled,  as  any 
other  judgment  for  money  is.  When  it  is  not  paid,  the  wife  can 
sue  her  husband  for  it  in  a  court  of  equity,  as  an  incident  of  that 
condition  which  gave  to  her  the  right  to  sue  him,  by  her  .next 
friend,  for  a  divorce. 

It  was  decided  in  the  State  of  Massachusetts,  as  early  as  the  year 
1800,  that  there  were  circumstances  under  which  it  appears  to  be 
absolutely  necessary  for  the  wife  to  sue,  as  for  the  recovery  of  ali- 
mony. That  case  was  the  same,  in  its  circumstances,  as 
this  with  which  we  are  dealing.  The  wife  libeled  *for  a  [*596] 
divorce  a  mensa  et  ihoro,  on  account  of  the  extreme  cruelty 
of  her  husband.  The  divorce  was  decreed ;  and  the  husband  was 
ordered  to  pay  to  her  alimony,  in  quarterly  installments.  The 
wife  afterwards  brought  an  action  against  him  for  arrears.  He 
demurred  to  the  declaration;  and  judgment  was  given  for  her. 
(Wheeler  t;.  Wheeler,  2  Dana,  H.  310.) 

The  same  has  been  held  in  other  cases  in  that  State.  It  is  now 
established  doctrine  there,  and  in  some  of  our  other  States.  They 
hold  that  a  decree  for  a  divorce,  with  an  allowance  for  alimony,  is 
as  much  a  judgment  as  if  it  had  been  obtained  on  the  common-law 
side  of  the  court. 

Rogers,  justice,  in  Clark  v.  Clark,  (6  Watts  and  Sergeant,)  places 
the  right  to  recover  arrears  of  alimony  on  the  ground  that  the  hus- 
band, after  the  decree  for  a  divorce  was  rendered,  had  withdrawn 
himself  from  the  jurisdiction  of  the  court,  to  prevent  him  from 
being  forced  by  attachment  to  pay  the  alimony  which  had  been 
decreed  to  the  wife. 

In  the  State  of  New  York,  a  wife  may  file  a  bill  against  her  hus- 
band for  alimony;  and  it  appearing  that  he  had  abandoned  her 
without  any  support,  and  threatened  to  leave  the  State,  the  court, 
on  the  wife's  petition,  granted  a  writ  of  ne  eosecU  respvhlica  against 
him.     (Denton  v.  Denton,  1  J.  C.  2,  364.) 

In  South  Carolina,  where  the  court,  having  no  power  to  grant 
divorces,  decreed  to  a  wife  alimony,  on  her  bill  praying  for  that 
remedy  only,  and  ordered  the  husband  to  give  security  for  its  pay- 
ment, the  sheriff,  having  taken  him  into  custody,  suffered  him  to 
escape;  it  was  held  that  the  wife  might  maintain,  by  her  next 
friend,  an  action  at  law  against  the  sheriff  for  the  escape.  Smith, 
justice,  said:  '^It  had  been  urged  in  the  argument  that  this 
woman,  being  a  feme  coverty  could  not  maintain  the  action  by  her 
next  friend.  If  that  argument  were  to  prevail,  there  would  bo  a 
failure  of  justice,  which  our   law  abhors,  as  there  would   be  no 
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means  of  eDibrdQg  a  decree  of  a  wife  against  her  husband  for 
alimony.  The  court  of  equity  could  not  order  a  refractory  hus- 
band to  be  attached,  and  the  sheriff  would  let  him  go,  if  he 
thought  proper ;  then,  if  the  wife  could  not.sue  by  her  uext  friend, 
who  could  ?  The  law  provides  no  other  course.  And,  upon 
[  *  597  ]  this  occasion,  I  would  adopt  the  course  *  of  a  very  learsed 
judge,  ^if  there  is  no  precedent,  I  will  make  one. ' " 

In  Ohio,  a  wife  divorced  a  mensa  et  thoro  may  maintain  eject- 
ment for  a  lot  of  land,  the  use  of  which  was  allowed  to  her  as  ali- 
mony. In  Virginia,  it  was  said,  in  Purcell  v.  Purcell,  (4  Hen. 
and  Mansf.  507,)  that  the  court  of  chancery  has  jurisdiction  in  all 
cases  of  alimony.  In  Maryland,  the  high  court  of  chancery,  from 
the  earliest  colonial  times,  exercised  the  jurisdiction  to  decree  ali* 
mony,  but  not  to  grant  divorces. 

This  was  done  under  the  belief  that  it  belonged  to  the  high  court 
of  chancery,  in  the  absence  of  ecclesiastical  tribunals;  and  in  1777 
an  act  of  assembly  provided  that  the  chancellor  shall  and  may 
hear  and  determine  all  causes  for  alimony,  in  as  full  and  ample  a 
manner  as  such  causes  could  be  heard  and  determined  by  the  laws 
of  England,  in  the  ecclesiastical  courts  there. 

Under  that  statute,  alimony  is  granted  to  the  wife  wlienever  the 
English  courts  would  be  authorized  to  render  a  divorce  from  bed 
and  board ;  but  the  court  has  no  power  to  extend  the  remedy,  and 
decree  a  divorce  also. 

The  inherent  jurisdiction  of  a  court  of  equity  to  decree  alimony 
has  also  been  acknowledged  in  Alabama.  In  North  Carolina,  bills 
of  equity  by  the  wife  against  the  husband,  praying  alimony,  were 
sustained,  from  an  early  day,  without  question  as  to  the  lawfulness 
of  the  jurisdiction. 

Where  such  a  decree  has  been  made,  whether  done  as  an  inher- 
ent power  in  equity  to  grant  a  decree  for  alimony,  or  as  an  auxil- 
iary to  enforce  the  payment  of  it  as  an  incident  of  a  divorce  a  mensa 
et  thoro,  there  are  no  decisions,  either  in  the  English  or  American 
books,  denying  the  wife's  right  to  sue  her  husband  for  arrears  of 
of  alimony  due,  by  her  next  friend. 

In  some  of  the  States  she  may  do  so,  without  the  intervention  of 
her  next  friend;  but  she  cannot  do  that,  as. has  been  said  before, 
in  the  courts  of  the  United  States  having  equity  jurisdiction. 

We  thmk  also  that  the  cases  which  have  been  cited  in  this  opin- 
ion are  sufficient  to  show,  whatever  may  have  been  the  doubts 
in  an  earlier  day,  that  a  wife  under  a  judicial  sentence 
[  *  598  ]  *  of  separation  from  bed  and  board  is  entitled  to  make  a 
domicile  for  herself,  different  from  that  of  her  husband. 
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and  that  she  may  by  her  next  friend  sue  her  husband  for  alimony, 
which  he  had  been  decreed  to  pay  as  an  incident  to  such  divorce, 
or  when  it  has  been  given  after  such  a  decree  by  a  supplemental 
bill.  In  oar  best  reflections  we  have  been  unable  to  come  to  a  dif- 
ferent result.  The  pririleges  allowed  to  a  wife  under  such  circum- 
stances rest  upon  the  facts  that  the  separation  is  only  gran  table 
propter  Scevitiam;  that  the  alimony  commonly  allowed  is  no  more 
than  enough  to  give  her  a  home  and  a  scanty  maintenance,  almost 
always  necessarily  short  of  that  from  which  her  husband  has  driven 
her;  and  that  as  a  consequence  she  should  be  permitted  to  change 
her  domicile,  where  she  may  live  upon  her  narrow  allowance  with 
most  comfort  and  the  least  mortification.  Her  right  to  sue  her 
husband,  by  her  next  friend,  for  alimony  already  decreed,  rests 
upon  higher  considerations,  or  upon  legal  principles  which  have 
been  so  well  expressed  by  Chief  Justice  Shaw,  as  to  her  right  to 
sue  in  the  State  of  Massachusetts,  that  we  will  use  his  language, 
deeming  it  to  be  applicable  in  any  other  State  in  the  American 
Union : 

** After  such  a  divorce,  the  law  of  this  commonwealth  recognizes 
her  right  to  acquire  and  hold  property,  to  take  her  own  earnings 
to  her  own  use,  for  the  maintenance  of  herself  and  her  children. 
She  is  deprived  of  the  protection,  and  exempted  from  the  control, 
of  her  husband.  She  may  by  the  decree  of  the  court  granting  the 
divorce,  and  pursuant  to  the  provision  of  the  statute  law  of  the 
commonwealth,  be  charged  with  the  custody,  and  consequently 
with  the  support  and  maintenance,  of  the  children  of  the  marriage. 
The  reason,  therefore,  why  a  wife  cannot  sue  or  be  sued  without 
joining  or  being  joined  with  her  husband,  does  not  exist.  The  re- 
lation in  which  the  divorce  a  mensa  et  ihoro  places  the  parties 
opposes  a  joinder.  If  it  were  necessary  to  join  the  husband  as 
plaintiff,  he  might  release  her  rights,  by  which  she  would  be  sub- 
jected to  costs;  if  he  might  be  joined  as  defendant,  he  might  be 
made  subject  to  her  debts ;  both  of  which  consequences  are  repug- 
nant to  the  true  relation  of  divided  and  separate  interests,  in  which 
the  law  by  such  a  decree  places  them.  Whilst  the  law  thus 
recognizes  *  the  right  of  a  woman  so  divorced  to  acquire  [  *  599  ] 
and  take  the  proceeds  of  her  industry  to  her  own  use,  it 
recognizes  her  power  to  make  contracts ;  and  if  she  could  not  sue 
and  be  sued,  it  would  present  the  anomalous  case  in  which  the  law 
recognizes  a  right  without  affording  a  remedy  for  vindicating  it, 
and  subjects  a  party  to  a  duty  without  lending  its  aid  to  enforce  it. 

We  do  not  deem  it  necessary  to  show,  further  than  it  has  already 
been  done  in  this  opinion,  that  the  equity  side  of  the  court  was  the 
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appropriate  tribunal  for  this  cause.  We  have,  however,  verified 
the  correctness  and  applicability  of  several  of  the  cases  cited  in  his 
argument  by  the  counsel  of  the  complainant  to  sustain  that  pointy 
and  deem  them  decisive. 

The  only  point  remaining  for  our  determination  is  that  which 
questions  the  complainant's  right  to  pursue  her  remedy  in  the 
equity  side  of  the  district  court  of  the  United  States  in  the  State  of 
Wisconsin. 

The  facts  are,  that  she  married  the  defendant  in  the  State  of 
New  York,  the  State  then  of  her  husband's  domicile;  that  they 
lived  there  until  the  decree  of  separation  was  made ;  that  she  has 
retained  it  ever  since  as  her  domicile,  but  that  the  defendant, 
after  the  decree  of  separation  was  given,  left  her  domicile  in  New- 
York  for  another  in  the  State  of  Wisconsin,  in  which  he  says  that  he 
has  acquired  a  domicile.  The  complainant  comes  into  court  in  the 
character  of  citizen  of  the  State  of  New  York.  Mrs.  Barber  is  recog- 
nized to  be  such  by  the  laws  of  that  State,  and  her  status  as  a  divorced 
woman  a  mensa  et  thoro  by  a  court  of  competent  jurisdiction  in  New 
York,  and  the  rights  of  citizenship  which  she  has  under  it  there,  are 
decisive  of  her  right  to  sue  in  the  courts  of  the  United  States,  as  that 
has  been  done  in  this  instance.  The  citizenship  of  the  defendant  is 
admitted  and  claimed  by  hira  to  be  in  the  State  of  Wisconsin.  His 
voluntary  change  of  domicile  from  New  York  to  Wisconsin  makes 
him  suable  there.  That  might  have  been  done  in  a  State  court  in 
equity  as  well  as  in  the  district  court  of  the  United  States  ;  but  she 
had  a  right  to  pursue  her  remedy  in  either.  She  has  chosen  to  do 
so  in  a  court  of  the  United  States,  which  has  jurisdiction  over  the 

subject-matter  of  her  claim  to  the  same  extent  that  a  court 
[  *  600  ]  of  equity  of  a  State  has,  and  we  think  that  the  *  court 

below  has  not  committed  error  in  sustaining  its  jurisdic- 
tion over  this  cause,  nor  in  the  decree  which  it  has  made.  We 
aflSrm  the  decree  of  that  court,  and  direct  a  mandate  to  be  issued 
accordingly. 

Mr.  Chief  Justice  Taney,  Mr.  Justice  Daniel,  and  Mr.  Justice 
Campbell,  dissented. 

Mr.  Justice  Daniel: 

From  several  considerations,  which  to  me  appear  essentially  im- 
portant, I  am  constrained  to  differ  in  opinion  with  the  majority  of 
the  court  in  this  case. 

1.  With  respect  to  the  authority  of  the  courts  of  the  United 
States  to  adjudicate  upon  a  controversy  and  between  parties  such  as 
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are  presented  by  the  record  before  us.  Those  courts,  by  the  con- 
stitution and  laws  of  the  United  States,  are  invested  with  jurisdic- 
tion in  controversies  between  citizens  of  different  States.  In  the 
exercise  of  this  jurisdiction,  we  are  forced  to  inquire,  from  the  facts 
disclosed  in  the  cause,  whether  during  the  existence  of  the  mar- 
riage relation  between  these  parties  the  husband  and  wife  can  be 
regarded  as  citizens  of  different  States?  Whether,  indeed,  by  any 
regular  legal  deduction  consistent  with  that  relation,  the  wife  can, 
as  to  her  civil  or  political  status^  be  regarded  as  a  citizen  or  person? 

By  Coke  and  Blackstone  it  is  said:  *'That  by  marriage,  the 
husband  and  wife  become  one  person  in  law;  that  is,  the  very  be- 
ing or  legal  existence  of  the  woman  is  suspended  during  the  mar- 
riage, or  at  least  is  incorporated  or  consolidated  into  that  of  the 
husband,  under  whose  wing  and  protection  she  performs  everything. 
Upon  this  principle  of  union  in  husband  and  wife,  depend  almost 
all  the  rights,  duties,  and  disabilities,  that  either  of  them  acquire 
by  the  marriage.  For  this  reason,  a  man  cannot  grant  anything 
to  his  wife,  nor  enter  into  a  covenant  with  her,  for  the  grant  would 
be  to  suppose  her  separate  existence,  and  to  covenant  with  her  would 
be  only  to  covenant  with  himself;  and  therefore  it  is  generally  true, 
that  all  compacts  made  between  husband  and  wife,  when  single,  are 
voided  by  the  intermarriage."  (Co.  Lit.  112;  Bla.  Com. 
vol.  *1,  p.  442.)  So,  too.  Chancellor  Kent,  (vol.  2,  p.  [*601] 
128:)  **The  legal  effects  of  marriage  are  generally  dedu- 
cible  from  the  principle  of  the  common  law,  by  which  the  husband 
and  wife  are  regarded  as  one  person,  and  her  legal  existence  and 
authority  in  a  degree  lost  and  suspended  during  the  existence  of  the 
matrimonial  union." 

Such  being  the  undoubted  law  of  marriage,  how  can  it  be  con- 
ceived that  pending  the  existence  of  this  relation  the  unity  it 
creates  can  be  reconciled  with  separate  and  independent  capacities 
in  that  unity,  such  as  belong  to  beings  wholly  disconnected,  and 
each  8ui  jurisf  Now,  the  divorce  a  mensa  et  thoro  does  not  sever 
the  matrimonial  tie;  on  the  contrary,  it  recognizes  and  sustains 
that  tie,  and  the  allowance  of  alimony  arises  from  and  depends 
upon  reciprocal  duties  and  obligations  involved  in  that  connection. 
The  wife  can  have  no  claim  to  alimony  but  as  wife,  and  such  as 
arises  from  the  performance  of  her  duties  as  wife ;  the  husband 
sustains  no  responsibilities  save  those  which  flow  from  his  character 
and  obligations  as  husband,  presupposing  the  existence  and  fulfill- 
ment of  conjugal  obligations  on  the  part  of  the  wife.  It  has  been 
suggested  that  by  the  regulations  of  some  of  the  States  a  married 
woman,  after  separation,  is  permitted  to  choose  a  residence  iaa 
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community  or  locality  different  from  that  in  which  she  resided  an- 
terior to  the  separation,  and  different  from  the  resideDce  of  the  hus^ 
band.  It  is  presumed,  however,  that  no  regulation,  express  or 
special,  can  be  requisite  in  order  to  create  such  a  permission.  This 
would  seem  to  be  implied  in  the  divorce  itself;  the  purpose  of 
which  is,  that  the  wife  should  no  longer  remain  sub  pdestaie  virij 
but  should  be  freed  from  the  conta*ol  which  had  been  abused,  and 
should  be  empowered  to  select  a  residence  and  such  associations  as 
would  be  promotive  of  her  safety  and  her  comfort.  But  whether 
expressed  in  the  decree  for  separation,  or  implied  in  the  divorce, 
such  a  privilege  does  not  destroy  the  marriage  relation ;  much  less 
does  it  remit  the  parties  to  the  position  in  which  they  stood  before 
marriage,  and  create  or  revive  ante-nuptial,  civil,  or  political  rights 
in  the  wife.     Both  parties  remain  subject  to  the  obligations  and 

duties  of  husband  and  wife.  Neither  can  marry  during 
[  *  602  ]  the  *  lifetime  of  the  other,  nor  do  any  act  whatsoever 

which  is  a  wrong  upon  the  conjugal  rights  and  obliga- 
tions of  either.  From  these  views  it  seems  to  me  to  follow,  that  a 
married  woman  cannot  during  the  existence  of  the  matrimonial  re- 
lation, and  during  the  life  of  the  husband  the  wife  cannot  be  re- 
mitted to  the  civil  or  political  position  of  a  feme  sde^  and  cannot 
therefore  become  a  citizen  of  a  State  or  community  different  from 
that  of  which  her  husband  is  a  member. 

2.  It  is  not  in  accordance  with  the  design  and  operation  of  a 
government  having  its  origin  in  causes  and  necessities,  political, 
general,  and  external,  that  it  should  assume  to  regulate  the  domes- 
tic relations  of  society ;  should,  with  a  kind  of  inquisitorial  au- 
thority, enter  the  habitations  and  even  into  the  chambers  and 
nurseries  of  private  families,  and  inquire  into  and  pronounce  upon 
the  morals  and  habits  and  affections  or  antipathies  of  the  members 
of  every  household.  If  such  functions  are  to  be  exercised  by  tbe 
federal  tribunals,  it  is  important  to  inquire  by  what  rule  or  system 
of  proceeding,  or  according  to  what  standard,  either  of  ethics  or 
police,  they  are  to  be  enforced.  Within  the  range  subjected  to  the 
political,  general,  and  uniform  control  of  the  federal  constitution, 
there  are  numerous  commonwealths,  and  within  these  are  ordi- 
nances much  more  numerous  and  diversified,  for  the  definition  and 
enforcement  of  the  duties  of  their  respective  members.  Now,  to 
which  of  these  ordinances,  or  to  which  of  these  various  systems  of 
regulation,  will  the  federal  authorities  resort  as  a  source^  of  juris- 
diction, or  as  a  rule  of  decision,  especially  when  it  is  borne  in 
mind  that  to  is  only  between  members  of  different  communities, 
persons  legitimately  subject  to  such  separate  rules  of  obligation 
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or  policy,  that  the  tribunals  of  the  federal  government  have  cogni- 
zance; when,  too,  it  is  recollected  that  the  federal  government  is 
clothed  with  no  power  to  execute  the  larws  of  the  States.  The  fed- 
eral tribunals  can  have  no  power  to  control  the  duties  or  the 
habits  of  the  different  members  of  private  fieunilies  in  their  domes- 
tic int^rcounBO.  This  power  belongs  exclusively  to  the  particular 
communities  of  which  those  families  form  parts,  and  is  essential  to 
the  order  and  to  the  very  existence  of  such  communities. 

♦It  has  been  suggested,  that  by  the  decree  for  separa-  [*603] 
tion  a  mensa  et  tlwro,  the  husband  and  wife  have  become 
citizens  of  different  States,  and  that  the  allowance  to  the  wife  is  in 
the  nature  of  a  debt,  which,  as  a  citizen  of  a  difEerent  State,  she 
may  enforce  against  the  husband  in  the  federal  courts.  This  sug- 
gestion, to  my  mind,  involves  two  obvious  fallacies.  The  first  is 
the  assumption,  that  by  the  decree  the  wife  is  made  a  citizen  at  all, 
or  a  person  auijurisy  whilst  yet  she  is  wife,  still  bound  by  her  con- 
jugal obligations,  the  faithful  observance  of  which,  on  her  part,  is 
the  foundation  of  her  claim  to  maintenance  as  wife,  and  which 
claim  she  would  forfeit  at  any  time  by  a  violation  of  these  obliga- 
tions. Indeed,  the  form  of  her  application  is  an  acknowledgment 
that  she  is  not  sui  juris,  and  not  released  from  her  conjugal  disar- 
bilities  and  obligations,  for  she  sues  by  prochein  amu 

The  second  error  in  the  position  before  mentioned  is  shown  by 
the  character  and  objects  of  the  allowance  made  as  alimony  to  a 
wife.  This  allowance  is  not  in  the  nature  of  an  absolute  debt.  It 
is  not  unconditional,  but  always  dependent  upon  the  personal 
merits  and  conduct  of  the  wife — merits  and  conduct  which  must 
exist  and  continue,  in  order  to  constitute  a  valid  claim  to  such  an 
allowance.  This  allowance  might  unquestionably  be  forfeited  upon 
proof  of  criminality  or  misconduct  of  the  wife,  who  would  not  be 
permitted  to  enforce  the  payment  of  that  to  which  it  should  be 
shown  she  had  lost  all  just  claim;  and  this  inhibition,  it  is  pre^ 
sumed,  might  embrace  as  well  a  portion  of  that  allowance  at  any 
time  in  arrears,  as  its  demand  in  future.  The  essential  character, 
then,  of  this  allowance,  viz:  its  being,  always  conditional  and 
dependent,  both  for  its  origin  and  continuation,  upon  the  oircum* 
stances  which  produced  or  justified  it,  is  demonstrative  of  the 
propriety  and  the  necessity  of  submitting  it  to  the  control  of  that 
authority  whose  province  it  was  to  judge  of  those  circumstances. 
That  authority  can  exist  nowhere  but  with  the  power  and  the  right 
to  control  the  private  and  domestic  relations  of  life.  The  federal 
government  has  no  such  power ;  it  has  no  commission  of  censor 
morum  over  the  several  States  and  their  people. 
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But,  irrespective  of  the  disability  of  the  wife  as  a  party, 
[  *  604  ]  I  *hold  that  the  courts  of  the  United  States,  as  courts  of 
chancery,  cannot  take  cognizance  of  cases  of  alimony. 

It  has  been  repeatedly  ruled  by  this  court,  that  the  jurisdiction 
and  practice  in  the  courts  of  the  United  States  in  equity  are  not  to 
be  governed  by  the  practice  in  the  State  courts,  but  that  they  are 
to  be  apprehended  and  exercised  according  to  the  principles  of 
equity,  as  distinguished  and  defined  in  that  country  from  which 
we  derive  our  knowledge  of  those  principles.  Such  is  the  law  as 
announced  in  the  cases  of  Robenson  v.  Campbell,  (3  Wheaton,  212;) 
of  the  United  States  v.  Howland,  (4  Wheaton,  108;)  of  Boyle  v. 
Zacharie  &  Turner,  (6  Peters,  648.)  It  is  repeated  in  the  cases  of 
Story  V.  Livingston,  (13  Peters,  359,)  and  of  Gaines  v.  Relf,  (15 
Peters,  9.)  Now,  it  is  well  known  that  the  court  of  chancery  in 
England  does  not  take  cognizance  of  the  subject  of  alimony,  but 
that  this  is  one  of  the  subjects  within  the  cognizance  of  the  eccle- 
siastical court,  within  whose  peculiar  jurisdiction  marriage  and 
divorce  are  comprised.  Of  these  matters,  the  court  of  chancery  in 
England  claims  no  cognizance.  Upon  questions  of  settlement  or 
of  contract  connected  with  marriages,  the  court  of  chancery  will 
undertake  the  enforcement  of  such  contracts,  but  does  not  decree 
alimony  as  such,  and  independently  of  such  contracts. 

In  Roper  on  the  Law  of  Baron  and  Feme,  (vol.  2,  p.  307,)  it  is 
stated  that  Lord  Loughborough,  in  a  case  in  1  Vesey,  jun.,  195,  is 
reported  to  have  said,  that  if  a  wife  applied  to  the  court  of  chancery 
upon  a  supplicavit  for  securily  of  the  peace  against  her  husband, 
and  it  was  necessary  that  she  should  live  apart  as  incidental  to 
that,  the  chancellor  will  allow  her  separate  maintenance.  That 
this  passage  has  been  quoted  by  Sir  William  Grant  in  10  Ves. 
397,  and  that  the  same  opinion  was  advanced  in  the  case  of  Lam- 
bert V.  Lambert,  (2  Brown's  Parliamentary  Cases,  p.  26.)  *'But," 
continues  this  writer,  ''there  seems  to  be  no  reported  instance  of 
such  a  jurisdiction,  and  it  would  be  inconsistent  with  the  object  and 
form  of  the  writ  of  supplicavit;"  and  he  concludes  with  the  posi- 
tion that  ''the  wife  can  only  obtain  a  separate  maintenance  in  the 
ecclesiastical  courts  where  alimony  is  decreed  to  be  paid  during  the 
pendency  of  any  suit  between  husband  and  wife,  and  after 
[  *  605  ]  its  *  termination,  if  it  ends  in  a  sentence  of  separation  on 
the  ground  of  the  husband's  misconduct." 

Prom  the  above  views,  it  would  seem  to  follow,  inevitably,  that 
as  the  jurisdiction  of  the  chancery  in  England  does  not  extend  to 
or  embrace  the  subjects  of  divorce  and  alimony,  and  as  the  jurisdic- 
tion of  the  courts  of  the  United  States  in  chancery  is  bounded  by 
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that  of  the  chancery  in  England,  all  power  or  cognizance  with  re- 
spect to  those  subjects  by  the  courts  of  the  United  States  in  chan- 
cery is  equally  excluded. 

It  has  been  said  that,  there  being  no  ecclesiastical  court  in  the 
United  States,  many  of  the  States  have  assumed  jurisdiction  over 
the  subjects  of  divorce  and  alimony,  through  the  agency  of  their 
courts  of  equity.  The  answer  to  this  suggestion  is,  first,  that  it 
concedes  the  distinction  between  the  character  and  powers  of  these 
different  tribunals.  In  the  next  place,  it  may  have  been  that  the 
jurisdiction  exercised  by  the  State  courts  may  have  been  conferred 
by  express  legislative  grant;  or  it  may  have  been  assumed  by  those 
tribunals,  and  acquiesced  in  from  considerations  of  convenience,  or 
from  mere  toleration;  but  whether  expressly  conferred  upon  the 
State  courts,  or  tacitly  assumed  by  them,  their  example  and  prac- 
tice cannot  be  recognized  as  sources  of  authority  by  the  courts  of 
the  United  States.  The  origin  and  the  extent  of  their  jurisdiction 
must  be  sought  in  the  laws  of  the  United  States,  and  in  the  settled 
rules  and  principles  by  which  those  laws  have  bound  them. 
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Joel  Parker,  Plaintiff  in  Error,  v.  Alon2o  L.  Kane, 

22H.  1. 
Rb8  Judicata— Deed,  Deboriptioit  i»— Paetitioh. 

1.  Where  a  party  to  a  partition,  prosecuted  in  the  State  court  of  Wisoonsin,  filed  h\« 
bill  in  the  same  court,  asserting  an  adversary  title  as  to  part  of  the  land,  he  is  bound 
by  the  final  decree,  in  a  subsequent  action  of  ejectment  on  the  same  title,  against  the 
other  parties  and  their  privies  to  the  first  suit. 

2.  Where  there  is  a  specific  and  clear  description  in  a  deed  of  the  land  conveyed,  it  will 
limit  words  of  a  more  general  meaning  by  which  other  land  would  be  included. 

3.  Under  the  recording  acts  of  Wisconsin,  when  the  grantee  and  grantor,  in  a  deed  which 
bad  been  fully  executed  and  delivered,  destroyed  it  without  recording  it,  and  made 
another  deed  in  its  place,  a  purchaser  for  value  without  notice  of  the  first  deed  will 
be  protected  against  any  title  set  up  under  it. 

This  was  a  writ  of  error  to  the  district  court  of  the  United  States 
for  the  district  of  Wisconsin.    It  was  an  action  of  ejectment  brought 
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by  plaintiflF  in  error,  and  the  case  is  sufficiently  stated  in  the  opinion 
of  the  court. 

Mr.  Gittinga  and  Mr,  Machen^  for  plaintiflF  in  error. 

Mr,  Brovmy  for  defendant. 

[  *11  ]  *  Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 
The  plaintiflF  sued  in  ejectment  to  recover  certain  par- 
cels of  land  included  in  the  northeast  fractional  quarter  of  section 
twenty-one,  in  township  seven  north,  of  range  twenty-two  east,  in 
the  district  of  lands  subject  to  sale  at  Green  Bay,  and  are  situated 
in  the  city  of  Milwaukee. 

The  fractional  quarter  is  subdivided  into  three  lots.  Lot  num- 
ber one  is  north  of  a  line  running  east  and  west,  that  bisects  the 
quarter  section ;  lot  number  six  corresponds  to  the  southeast  quarter 
of  the  quarter  section;  and  the  third  lot  is  a  tract  of  forty  acres, 
and  is  known  as  the  southwest  quarter  of  the  northeast  quarter  of 
the  section,  township,  and  range,  above  mentioned. 

A  patent  issued  to  William  E.  Dunbar,  for  this  fractional  quar- 
ter, in  1837,  from  the  United  States,  in  which  the  land  is  de- 
scribed as  "  the  lot  number  one,  and  south  half  of  the 
[  *  12  ]  northeast  *  quarter  of  section  twenty-one,  in  township 
number  seven  north,  of  range  twenty-two  east,  of  the 
district  of  lands,"  &c.  In  the  same  year,  Dunbar  and  wife  con- 
veyed to  Richard  Montague  **one  equal  undivided  fourth  part  of 
the  following  described  parcel  or  tract  of  land,  viz :  Lots  one  (1) 
and  six,  (6,)  being  that  part  of  the  northeast  quarter  lying  east  of 
the  Milwaukee  river,  in  section  number  twenty-one,  in  township 
number  seven  (7)  north,  of  range  twenty-two  east,"  &c. 

The  plaintiflF,  upon  the  trial  of  the  cause  in  the  district  court, 
connected  himself  with  this  deed  (which  was  duly  recorded)  by  legal 
conveyances.  Besides  the  title  under  this  deed,  he  exhibited  a  title 
from  Dunbar  and  wife  to  an  undivided  fourth  of  the  whole  fraction ; 
all  of  which  lies  east  of  Milwaukee  river.  That  the  plaintiflF  had 
at  one  time  a  title  to  an  undivided  half  of  lots  one  and  six,  was  not 
disputed;  but  his  claim  to  an  undivided  fourth  of  the  southwest 
quarter  of  the  fraction,  under  the  deed  of  Dunbar  to  Montague,  was 
a  matter  of  controversy. 

The  defendant  connected  himself  with  the  patent  of  Dunbar,  by 
showing  a  sale  by  the  administrator  of  his  estate,  under  the  au- 
thority of  the  court  of  probate  of  Milwaukee,  of  an  undivided  one- 
half  of  the  entire  fractional  quarter  patented  to  him,  and  a  sale 
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and  conveyance  by  the  guardian  of  the  heirs  of  Dunbar  of  an  un- 
divided fourth  part  of  the  southwest  quarter  of  the  fraction,  under 
a  decree  of  the  circuit  court  of  Milwaukee,  sitting  in  chancery,  and 
a  purchase  by  persons  under  whom  he  claims. 

The  defendant,  to  repel  the  claim  of  the  plaintiflF  to  any  interest 
in  the  land  possessed  by  him  in  lots  numbers  one  and  six,  produced 
the  record  of  proceedings  and  decrees  in  the  circuit  court  of  Milwau- 
kee county,  in  chancery,  for  the  partition  of  those  lots  among  the 
plaintiff  and  his  co-tenants,  with  the  latter  of  whom  the  defendant 
is  a  privy  in  estate.  This  record  shows  that  a  petition  was  made  by 
the  co-tenants  of  the  plaintiff  for  a  partition  of  these  lots  according 
to  their  rights  and  interests.  The  plaintiff  was  made  a  party,  ap- 
peared and  answered,  and  there  was  a  decretal  order  for  a  partition. 
Commissioners  were  appointed  to  divide  the  lots,  who 
made  *a  report  to  the  court  that  appointed  them.  That  [  *13  ] 
the  plaintiff  made  objections  to  the  proceedings,  was  over- 
ruled, and  afterwards  appealed  to  the  supreme  court.  That  the 
supreme  court  revised  the  proceedings  of  the  circuit  court,  and 
affirmed  its  decree  in  the  most  important  particulars,  and  gave 
some  directions,  which,  being  fulfilled  to  the  satisfaction  of  the 
circuit  court,  a  final  order  of  confirmation,  and  to  vest  the  title  in 
the  parties  to  their  several  allotments,  was  made. 

The  plaintiff  objects  to  these  proceedings : 

1.  That  there  was  no  authority  to  make  a  several  partition 
between  the  complainants.  2.  Tliere  was  no  authority  to  make 
a  partition,  subjecting  the  land  set  off  as  his  share  to  an  easement. 
3.  There  was  no  authority  to  make  a  partition  by  a  plat,  without 
the  establishment  of  permanent  monuraentfl.  i.  There  was  no  ref- 
erence to  a  proper  person  to  inquire  into  the  situation  of  the  prem- 
ises, after  the  decree  settling  the  rights  of  the  parties.  5.  The 
commissioners  had  no  power  to  set  apart  and  designate  any  por- 
tion of  the  land  for  sale,  as  they  undertook  to  do.  6.  The  court 
did  not  ascertain  and  distinctly  declare  whether  any  part  or  what 
part  should  be  sold;  but  its  language  was  hypothetical  and  uncer- 
tain. All  the  subsequent  proceedings  must  fall,  for  want  of  the 
foundation  of  such  a  decree.  7.  It  does  not  appear  that  all  the 
commissioners  met  together,  in  the  i>erformance  of  their  several 
duties,  as  required  by  the  statute. 

The  statutes  of  Wisconsin  provide  for  the  partition  of  estates 
held  in  common,  by  a  bill  in  equity,  filed  in  the  circuit  court  of 
the  county  in  which  the  land  is,  and  for  a  sale  of  the  premises 
when  a  partition  would  be  prejudicial  to  the  owners.  The  court 
upon  the  hearing  may  determine  and  declare  the  rights,^  titles 
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and  interests,  of  the  parties  to  the  proceedings,  and  order  a  parti- 
tion. It  may  appoint  commissioners  to  execute  the  decree,  who 
are  required  to  make  an  ample  report  of  their  proceedings  to  tlie 
court,  ill  which  it  can  be  confirmed  or  set  aside.  When  a  par- 
tition is  completed,  the  court  may  enter  a  decree  ;  and  thereupon 
the  partition  is  declared  to  be  **firm  and  effectual  forever,"  and 

^^to  bind  and  conclude"  all  the  parties  named  therein. 
[  *  14  ]  *  The  decrees  are  subject  to  the  revising  power  of  the 
supreme  court.  In  reference  to  the  objections  made  by  the 
plaintiff,  it  is  sufficient  to  say  that  some  of  them  were  made  in  the 
courts  of  Wisconsin  without  effect,  and  all  might  have  been  urged 
there  at  a  proper  stage  in  the  proceedings.  Kane  v.  Parker,  4 
Wis.  123. 

That  it  sufficiently  appears  that  the  subject  was  within  the  juris- 
diction of  those  courts,  and  the  proper  parties  were  before  them ; 
and  this  court,  conformably  to  their  established  doctrine,  acknowl- 
edge the  validity  and  binding  operation  of  these  orders  and  decrees, 
and  determine  that  this  court  cannot  inquire  whether  errors  or 
irregularities  exist  in  them  in  this  collateral  action.  Thompson 
V.  Tolmie,  2  Pet.  157;  Grignon  v,  Astor,  2  How.  319;  Beauregard 
V.  New  Orleans,  18  How.  497. 

At  the  time  that  the  partition  of  lots  numbers  one  and  six  was 
sought  for,  a  petition  was  filed  in  the  same  court  by  the  same  part- 
ies for  a  partition  of  the  southwest  quarter  of  the  fractional  quarter 
section  described  in  Dunbar's  patent.  The  plaintiff  had  an  ac- 
knowledged interest  in  that  parcel,  independently  of  his  claim 
under  Montague,  and  was  made  a  party  to  that  suit. 

In  his  answer  to  the  petition  he  refers  to  this  claim  under  Mon- 
tague, and  the  mesne  conveyances  that  connect  him  with  the  deed 
of  Dunbar  to  Montague.  He  stated,  that,  it  being  uncertain 
whether  that  deed  of  Dunbar  would  be  sustained  as  sufficient  by 
the  court  to  convey  a  legal  title  to  a  fourth  part  of  that  parcel,  he 
designed  to  file  a  bill  in  equity,  for  the  purpose  of  having  his  title 
ascertained,  and  to  have  his  conveyances  reformed,  if  need  be,  so 
that  his  claim  under  that  deed  could  be  established  and  confirmed. 
In  the  same  month  he  filed  in  the  same  court  a  bill  in  equity 
against  the  heirs  of  Dunbar  and  their  guardian,  and  the  purchas- 
ers under  the  decrees,  obtained  by  the  administrator  and  guardian, 
for  the  sale  of  the  parcels  in  the  fractional  quarter  described  in 
Dimbar's  patent. 

He  charges  in  this  bill  that  Montague  was  equally  inter- 
ested with  Dunbar,  at  the  date  of  his  entry  in  the  land  office, 
in  the  entire  fraction,  and  furnished  the  money  for  the  purpose 
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of  *  making  it;  that  Danbar  gave  to  Montague  a  deed  [  *  15  ] 
for  oae-half,  according  to  the  de$criptioii  in  the  certificate 
of  purchase  from  the  register  of  the  land  office.  That  by  a  subse- 
quent contract  his  interest  was  reduced  to  one-fourth.  That  his 
first  deed  uot  being  recorded,  he  surrendered  it  to  Dunbar,  who 
destroyed  it.  That  the  deed  for  the  fourth  part  was  made  to  fulfill 
the  agreement  for  title  to  a  fourth  of  the  whole  fraction  ;  and  that 
Dunbar  represented  this  deed  to  be  sufficient,  and  during  his  life 
acknowledged  that  it  was  sufficient,  and  that  Montague  was  a 
joint  and  equal  owner  with  him. 

He  avers  that  these  facts  constitute  him  the  owner  of  one-fourth 
of  the  entire  fraction,  either  at  law  or  in  equity.  He  refers  to  the 
sales  of  a  larger  interest  than  they  really  owned,  by  the  heirs  of 
Dunbar,  through  their  guardian,  and  to  the  pendency  of  the  suits 
of  partition.  He  prays  that  the  court  will  require  the  defendants 
in  the  bill  to  release  their  title  to  the  interest  embraced  in  his 
claim,  and  that  his  conveyances  may  be  reformed,  if  need  be,  to 
express  his  legal  and  equitable  rights;  but  if  the  court  should 
decide  that  the  guardian  of  the  children  of  Dunbar  had  conveyed 
a  good  and  valid  title  as  against  him,  he  prayed  for  a  personal 
decree  for  the  proceeds  of  his  sale.  He  also  prayed  that  this  suit 
might  be  heard  with  the  partition  suit  of  the  claimants  under 
Dunbar's  administrator  and  the  guardian  of  his  children,  and  for 
all  general  and  equitable  relief. 

The  purchasers  asserted  in  their  answers  the  superiority  of  their 
legal  and  equitable  title,  and  pleaded  that  they  were  bona  fide  pur- 
chasers, and  alU  except  one,  also  pleaded  the  statute  of  limitations. 
The  guardian  answered,  that  he  had  made  the  sale  in  good  faith, 
under  a  valid  decree,  and  under  the  belief  that  his  wards  were  enti- 
tled to  the  estate. 

The  circuit  court,  upon  the  pleadings  and  proofs,  dismissed  the 
bill  of  the  plaintiff,  and  declared  in  the  decree  that  the  defendants 
had  a  valid  title  as  bona  fide  purchasers,  not  affected  by  the  regis- 
tered deed  from  Dunbar  to  Montague. 

From  this  decree  the  plaintiff  appealed  to  the  supreme  court. 
That  court  affirmed  the  decree  of  the  circuit  court  as  to  all 
the  purchasers,  except  one.  They  say  the  plaintiff  is  *  not  [  *  16  ] 
entitled  to  relief  under  the  first  deed  of  Dunbar  to  Mon- 
tague, which  had  been  destroyed ;  for,  admitting  that  the  destruction 
of  the  deed  did  not  disturb  the  title,  nevertheless,  in  view  of  the 
statute  of  frauds,  and  the  rule  of  evidence  that  statute  established, 
a  grantee  in  a  deed,  who  had  voluntarily,  and  without  fraud  or 
mistake,  destroyed  his  deed,  could  not  establish  his  title.  ^  Onepf 


212         SUPREME  COURT  OP  THE  UNITED  STATES. 

Parker  v.  Kaoe. 

the  purchasers,  who  had  notice  of  the  plaintiff's  claim,  and  had 
failed  to  plead  the  statute  of  limitations,  was  decreed  to  release  his 
title  to  the  plaintiff,  and  the  guardian  was  required  to  account  to 
him  for  the  price  he  had  received.  Parker  v.  Kane,  4  Wis.  1. 
The  defendant  is  a  privy  in  estate  with  the  successful  litigants  in 
this  cause,  and  relies  upon  the  decree  as  a  bar. 

We  have  seen  that  the  jurisdiction  of  the  circuit  court  of  Mil- 
waukee, under  the  statute  of  Wisconsin,  in  matters  of  partition, 
extends  to  the  ascertainment  and  determination  of  the  rights  of 
the  parties  in  matters  of  partition,  and  that  its  decree  is  final  and 
effectual  for  their  adjustment.  That  court  is  also  clothed  with 
power,  at  the  suit  of  a  person  having  a  legal  title  and  possession, 
to  call  any  claimant  before  it,  to  quiet  a  disputed  title.  Rev.  Stat. 
Wis.  573,  sec.  20;  417,  sec.  34. 

The  bill  seems  to  have  been  framed  on  the  distinct  and  declared 
purpose  of  obtaining  from  the  courts  of  Wisconsin  an  authoritative 
declaration  of  the  legal  as  well  as  equitable  rights  of  these  parties 
under  their  conflicting  titles,  with  a  view  to  the  partition  of  the 
entire  fractional  quarter  section,  suits  for  which  were  then  pending; 
and  the  prayer  of  the  bill,  that  if  the  conveyance  of  the  guardian 
**  passed  a  good  and  valid  title  against  the  plaintiff,"  that  then  he 
might  be  indemnified  by  a  diecree  for  the  proceeds  of  the  sale  in 
the  hands  of  the  guardian,  submitted  the  legal  as  well  as  the  equi- 
table relations  of  the  parties,  under  their  respective  titles,  to  the 
judgment  of  the  court. 

The  reversal  of  the  decree  of  the  circuit  court  by  the  supreme 
court,  and  their  decision  that  the  guardian  should  account  for  the 
proceeds  of  the  sale  in  his  hands,  is  a  direct  response  to  this  prayer, 
and  implies  that  the  recorded  deed  of  Dunbar  to  Mon- 
[  *  17  ]  tague  did  not  convey  a  legal  title  to  this  *  fraction.  We 
question  whether  the  voluntary  dismissal  of  the  bill,  as  to 
Martineau,  the  guardian,  subsequently  to  its  return  in  the  circuit 
court,  will  qualify  this  decree,  or  limit  its  effect  as  res  judicata  of 
the  legal  right.  30  Miss.  R.  66;  2  Free  Ch.  R.  158;  9  Simon  R. 
411 ;  Eng.  Orders  in  Ch.  1845,  n.  117. 

In  Great  Britian,  a  chancellor  might  have  considered  this  as  a 
case  in  wliicli  to  take  the  opinion  of  a  court  of  law,  or  to  stay  pro- 
ceedings in  the  partition  and  cross-suits  until  an  action  of  law  had 
been  tried,  to  determine  the  legal  title.  Rochester  v.  Lee,  1  McN. 
and  G.  467 ;  Clapp  v.  Bronagham,  9  Cow.  530.  But  such  a  pro- 
ceeding could  not  be  expected  in  a  State  where  the  i>ower9  of  the 
courts  of  law  and  equity  are  exercised  by  the  same  i)erson8.  The 
parties  to  this  ejectment  and  the  suit  in  chancery  court  of  Wiscon- 
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Bin  are  the  same,  or  are  privies  in  estate.  The  same  parcel  of  land 
is  the  subject  of  controversy,  and  the  object  of  the  suit,  if  not 
identical,  is  closely  related. 

The  object  of  the  bill  in  chancery,  as  we  have  seen,  waste  obtain 
from  the  court  a  decision  upon  the  legal  and  equitable  titles  of  the 
plaintiff,  with  the  immediate  view  to  a  partition.  If  the  decision 
had  been  made  in  his  favor,  it  is  true  that  a  change  of  possession 
would  not  have  taken  place,  as  an  immediate  consequence,  but  it 
would  have  conclusively  established  the  right  of  the  plaintiff,  either 
in  an  action  of  ejectment  or  upon  a  writ  of  right. 

The  object  of  the  suit  of  the  plaintiff  in  chancery  was  to  obtain 
a  recognition  of  the  sufficiency  of  his  deeds,  as  entitling  him  to  the 
land,  or  to  supply  their  defects,  or  to  afford  him  indemnity,  by  sub- 
jecting the  price  that  his  adversaries  had  paid  for  the  land  to  a  tor- 
tious vendor  having  the  legal  title. 

The  object  of  the  ejectment  suit  is  to  recover  the  land  by  means 
of  the  title  disclosed  in  the  deeds.  A  portion  of  the  judges  find 
in  the  two  suits  eandem  cavsam  petendiy  and  that  the  decrees  of 
the  circuit  and  supreme  courts  of  Wisconsin  embraced  the  deci- 
sion of  the  same  questions,  and  are  conclusive  of  this  controversy. 
Bank  of  U.  S.  v.  Beverly,  1  How.  135.  But  if  the  plain- 
tiff is  not  concluded  by  the  proceedings  of  the  *  courts  of  [  *  18  ] 
Wisconsin,  the  question  arises,  whether  his  legal  title  will 
support  his  claim  to  the  interest  in  the  southwest  quarter  of  the 
fraction. 

The  first  deed  from  Dunbar  to  Montague  was  destroyed  before 
the  second  was  made,  and  it  never  was  placed  upon  record.  The 
decree  of  the  courts  of  Wisconsin  shows  that  the  purchasers  of  the 
guardian  were  bona  fide  purchasers  without  notice.  That  deed  is 
therefore  inoperative,  under  the  statutes  of  Wisconsin  in  relation  to 
the  registry  of  deeds.  Territorial  Statutes  of  Wisconsin,  179,  sec. 
10;  Rev.  Stat,  of  Wis.  329,  350,  sees.  24,  34,  35. 

We  agree  with  the  supreme  court  of  Wisconsin,  that  the  re- 
corded deed  from  Dunbar  to  Montague  did  not  convey  any  part  of 
the  fractional  '^quarter,  except  that  contained  in  lots  numbers  one 
and  six.  Lot  number  one  is  a  subdivision  of  the  fractional  quarter 
section,  and  is  designated  in  the  plat  of  survey,  as  well  as  in  the 
patent.  Lot  number  six  is  referred  to  in  the  pleadings  and  proofs 
as  a  known  and  recognized  parcel,  corresponding  with  an  official 
subdivision ;  and,  upon  referring  to  the  official  surveys  in  the  gen- 
eral land  office,  we  find  that  it  is,  as  we  had  supposed  it  from  the 
evidence  in  the  record  to  be,  noted  there.  The  deed  of  Dunbar 
designates  these  subdivisions  as  the  corpus  of  his  conveyance;  and, 
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as  a  further  description,  adds,  ^' being  that  part  .of  the  northeast 
quarter  lying  east  of  the  Milwaukee  river." 

These  lots  lie  east  of  the  Milwaukee  river,  but  th«re  is  within 
the  fractional  quarter  a  tract  equally  distinct,  and  marked  as  lots 
numbers  one  and  six,  and  this  fact  has  ocoasioned  this  controversy. 
The  description  of  the  property  conveyed  as  lots  numbers  one  and 
six  of  the  fractional  quarter  is  a  complete  identification  of  the  land, 
having  reference  to  the  official  surveys  of  the  United  States,  accord- 
ing to  which  their  sales  are  made.  The  more  general  and  less 
definite  description  cannot  control  this;  but  whatever  is  inconsist*- 
ent  with  it  will  be  rejected,  unless  there  is  something  in  the  deed, 
or  the  local  situation  of  the  property,  or  of  the  possession  enjoyed, 
to  modify  the  application  of  this  rule.  It  cannot  be  controlled  by 
the  declarations  of  the  parties^  or  by  proof  of  the  negotia- 
[  *  19  ]  tions  *or  agreements  on  which  the  deed  was  executed. 
Hall  v.  CJorabes,  Cro.  Eliz.  868;  Jackson  v,  Moore,  6  Cow. 
706;  Drew  v.  Drew,  8  Foster,  489;  4  Cruise  Dig.  292;  35  N.  H. 
R.  121;  5Metcalf,  15. 

Upon  the  whole  case,  we  are  of  opinion  there  is  no  error  in  the 
record  injurious  to  the  plaintiff,  and  that,  the  judgment  of  the  dis- 
trict court  must  be  iiffirmed. 

Mr.  Justice  Clifford  dissented. 


J.  J.  B.  Whitb  and  others,  Plaintiffs  in  Error,  v.  Wright,  Wnr 

UAMS  &  Co. 

22  H.  19. 

JUBISDICTIOK  OVER  JUDGMENTS  OF  StATE  CoUETS. 

A  question  of  merger,  of  the  cause  of  aotion  in  a  former  judgment,  or  of  res  judicata  in 
another  State,  as  it  affects  the  mere  form  of  pleading,  is  not  one  of  which  this  court 
can  take  jurisdiction  from  a  State  court. 

This  was  a  writ  of  error  to  the  supreme  court  of  the  State  of 
Louisiana. 

The  plaintiffs  below  sued  on  an  account  against  defendant,  White, 
and,  pending  the  suit,  h€  obtained  a  judgment  for  the  same  in  the 
court  of  the  State  of  Mississippi.  He  thereupon  filed  an  amended 
petition  in  the  Louisiana  court,  setting  up  the  judgment  so  recov- 
ered,  and  prayed  for  judgment  as  in  his  original  petition.  Defend* 
ant  filed  exceptions,  to  the  effect  that  the  original  cause  of  action 

was  merged  in  the  judgment  of  the  Mississippi  court,  and  that  the 
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court  in  LouisiaDa  was  divested  of  jurisdiction  by  those  proceed- 
ings.    Also  pleaded  re8  judicata. 

Mr.  Benjamin  moved  to  dismiss  the  writ,  because  the  case  does 
not  show  jurisdiction  within  the  twenty-fifth  section  of  the  judi- 
ciary act. 

*  Mr  Justice  McLean  delivered  the  opinion  of  the  court.  [  *  22  ] 

This  is  a  writ  of  error  to  the  supreme  court  of  the  State 
of  Louisiana. 

The  defendant  in  error,  by  his  counsel,  J.  P.  Benjamin,  Esq., 
moves  the  court  that  the  writ  of  error  issued  in  this  cause  be  dis- 
missed, for  the  reason  that  this  case  is  not  one  in  which  the  court 
has  jurisdiction  to  revise  the  decision  of  the  supreme  court  of 
Lonisiana. 

*0n  looking  into  the  record,  there  appears  to  be  no  [  *23  ] 
ground  on  which  this  writ  of  error  can  be  maintained. 
There  is  no  complaint  that  the  obligation  of  a  contract  has  been 
impaired,  nor  that  any  right  has  been  claimed  and  refused  under 
any  treaty  or  act  of  congress.  The  cause  must  therefore  be  dis- 
missed, for  want  of  jurisdiction. 


William  B.  Lawlbr,  Appellant,  v.  Horacb  B.  Claelin  and  others. 

22  H.  23. 
Pbaotioe  nr  Mobto^oe  Fobeclosube  in  Mikkesota. 

1.  Where,  under  the  code  of  procedure  io  the  courts  of  Minnesota  territory,  a  jury  is 
waived,  and  a  case  tried  without  exceptions,  the  appellate  court  there  cannot  review 
the  facts. 

2.  The  only  question  open  in  this  court,  as  the  record  comes  here,  is  whether  the  mort- 
gage was  discharged ;  and  this  court  concurs  with  the  supreme  court  of  the  territory 
that  it  was  not. 

A.PPBAL  from  the  supreme  court  of  the  territory  of  Minnesota. 
The  case  is  stated  in  the  opinion. 

Mr.  Stevens  and  Mr.  Brisbane,  for  appellant. 

Mr.  Gillety  for  appellees. 

*  Mr.  Justice  McLean  delivered  the  opinion  of  the  court.  [  *  25  ] 
This  is  an  appeal  from  the  supreme  court  of  the  territory 
of  Minnesota. 

The  suit  was  brought  on  a  mortgage  executed  the  first  day  of 
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October,  1852,  by  Ann  Curran,  the  duly-authorized  attorney  ia 
fact  of  William  B.  Lawler,  conditioned  for  the  payment  of  the 
sum  of  four  thousand  dollars,  being  part  of  lot  three,  in*  block 
thirty,  in  the  town  of  St.  Paul,  forming  an  oblong  square, 
[  *  26  ]  forty-two  feet  on  Third  street  by  eighty  feet  *  on  Roberts 
street.  This  mortgage  was  duly  recorded  on  the  day  sub- 
sequent to  that  of  its  execution. 

This  mortgage,  it  was  alleged,  was  executed  to  secure  a  sum  of 
money  then  due  to  the  plaintiffs,  and  which  was  likely  to  become 
due,  in  the  further  purchase  of  merchandise  from  the  plaintiffs  by 
the  defendant.  The  plaintiffs  accepted  the  mortgage,  as  security 
for  purchases  to  be  made,  or  any  debts  which  the  firm  of  Curran  & 
Lawler  might  subsequently  owe  the  firm. 

The  understanding  and  agreement  between  the  parties  was,  that 
the  mortgage  was  to  be  held  by  plaintiffs  as  a  pledge  or  collateral 
security,  and  was  not  to  be  canceled  or  delivered  up  until  all  pur- 
chases which  Curran  &  Lawler  might  make,  and  which  might 
become  due  at  any  time  within  the  year — that  is,  before  the  first  of 
October,  1853.  So  long  as  anything  should  remain  due  on  such 
purchases,  the  indebtment  was  to  be  considered  and  deemed  secured 
by  the  mortgage. 

The  payment  of  the  note  and  mortgage,  as  alleged  by  Curran  & 
Lawler  in  their  answer,  is  denied;  and  it  is  stated  that  the  amount 
of  indebtment  on  the  note  and  mortgage,  at  maturity,  was  upwards 
of  five  thousand  dollars. 

It  is  difficult  to  determine  the  character  of  the  loose  papers 
certified  from  the  supreme  court  of  Minnesota  to  this  court.  They 
have  neither  the  form  nor  the  substance  of  a  record.  The  papers 
seem  to  be  thrown  together,  as  much  by  accident  as  design ;  and 
one  can  scarcely  gather  any  special  object  in  reading  the  transcripts. 
It  would  seem  that  neither  certainty  nor  order  can  be  extracted 
from  these  papers,  and  that  some  form  should  be  adopted  by  which 
the  pleadings  should  be  stated,  and  the  points  controverted,  whether 
of  fact  or  of  law.  Many  objections  are  made  to  questions  pro- 
pounded to  witnesses,  but  no  exceptions  seem  to  have  been  taken. 

A  jury  seems  to  have  been  waived,  and  the  facts  were  submitted 
to  the  court.  In  such  a  case,  the  question  of  law  arising  on  the 
facts  would  appear  to  have  been  decided  by  the  court.  Still,  no  ex- 
ception is  taken.  In  fact,  there  seems  to  be  nothing  for  this  court  to 
try,  except  the  validity  of  the  mortgage  and  the  fact  of  its 
[  *  27  ]  discharge.  And,  even  in  this  *  matter,  the  evidence  is  ia 
conflict,  and  it  is  difficult  to  decide  the  point  disputed. 

The  mortgage  was  for  four  thousand  dollars,  and  was  to  stand 
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as  a  security  for  the  balance  due  the  plaintiffs ;  and  in  this  way  it 
was  intended  to  give  an  additional  credit  to  the  company.  From 
the  manner  in  which  the  mortgage  was  treated,  it  appears  to  have 
been  designed  as  a  standing  guaranty  for  the  sum  named. 

And,  in  the  language  of  the  court,  the  said  **  action  having  come 
on  to  be  heard  at  the  May  term  of  the  district  court  of  Ramsey 
county,  upon  the  complaint  of  the  plaintiffs  and  the  answer  of  the 
said  William  B.  Lawler,  before  the  presiding  judge  of  said  court,  a 
jury  trial  therein  having  been  waived  by  the  respective  parties,  the 
same  having  been  decided  in  favor  of  the  plaintiffs,  and  that  there 
is  due  on  the  notes  and  mortgage  upon  which  the  action  is  brought 
the  sum  of  four  thousand  four  hundred  and  ninety-five  dollars 
and  forty  cents,  with  interest  from  the  4th  October,  1853,  amount- 
ing in  all  to  $5,084.07;  and,  on  motion,  it  was  ordered,  adjudged, 
and  decreed,  that  the  mortgaged  premises,  or  so  much  thereof  as 
may  be  necessary,  be  sold  by  the  sheriff  for  the  payment  of  the 
mortgage;  and  it  is  further  ordered,  adjudged,  and  decreed,  that 
the  defendants,  and  all  persons  claiming  under  them,  be  forever 
tarred,"  &c. 

On  the  appeal  of  Lawler  and  others  from  ^he  district  court  of 
Kamsey  county  to  the  supreme  court  of  the  territory,  ^Hhe  matters 
at  issue  in  this  cause  having  been  fully  considered,  it  appears  to 
this  court  that,  in  the  proceedings,  decree,  and  judgment  thereon, 
in  the  district  court  of  Ramsey  county,  to  this  court  appealed  from, 
there  is  no  error.  It  is  therefore  ordered  that  said  decree  and  judg- 
ment be  in  all  things  affirmed,  with  costs,"  &c. 

From  this  last  decree  there  is  an  appeal  now  pending  before  this 
court. 

In  looking  into  the  facts  of  this  case,  it  does  not  appear  that  the 
merits  are  changed  by  the  views  taken  by  the  district  court  of 
Ramsey  county,  or  by  the  decision  of  the  supreme  court  of  the 
territory. 

*The  evidence  is  against  the  discharge  of  the  mortgage.  [  *  28  ] 
After  the  amount  claimed  under  the  mortgage,  there  is 
8till  a  balance  due  the  plaintiffs  on  general  account. 

Upon  the  whole,  the  decree  of  the  supreme  court  of  the  territory 
is  affirmed;  and  the  cause  is  remitted  to  the  supreme  court  of  the 
State  of  Minnesota,  to  be  carried  into  effect  as  the  law  authorizes. 
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Charles  Emerson,  Plaintiff  in  Error,  t;.  Horatio  N.  Slater. 

22  H.  28. 

C0IC8TBUCTI05  OF  COBTTBACTS — PaBOL  EVIDENCE. 

1.  The  court  adheres  to  its  decision  in  this  case,  when  here  before,  that  the  time  of 
performance  of  the  written  contract  was  material ;  and  no  recovery  coald  be  had  oo 
that  agreement  unless  strict  performance  was  proved.    1  Miller,  658. 

2.  But  the  undertaking  of  Slater,  a  stockholder  in  the  railroad  company,  in  that  instru- 
ment, was  an  original  undertaking  on  a  sufficient  consideration,  and  was  not  an 
agreement  to  answer  for  debt  of  another,  within  the  meaning  of  the  statute  of  frauds. 

3.  Therefore  a  subsequent  parol  agreement  to  enlarge  the  time  for  the  performance,  on 
good  consideration,  of  the  work  by  plaintiff,  is  admissible  in  evidence  under  the 
common  counts. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  district  of 
Massachusetts.  It  has  been  before  the  court  previously,  and  is  re- 
ported in  1  Miller,  658.  The  case  is  suflSciently  stated  there  and 
in  the  present  opinion. 

Mr,  Hutchina  and  Mr.  Cuahingy  for  plaintiff  in  error. 

Mr,  BateSj  for  defendant. 

[  *  35  ]  *  Mr.  Justice  Clifford  delivered  the  opinion  of  the  court. 
This  case  comes  before  the  court  upon  a  writ  of  error  to 
the  circuit  court  of  the  United  States  for  the  district  of  Massa- 
chusetts. It  was  an  action  of  assumpsit,  brought  by  the  plaintiff 
in  error  against  the  present  defendant,  upon  a  written  agreement, 
bearing  date  on  the  fourteenth  day  of  November,  1854. 

By  the  terms  of  the  instrument,  the  plaintiff  covenanted  and 
agreed  with  the  defendant,  in  consideration  of  the  agreements  of 
the  latter  therein  contained,  and  of  one  dollar  to  him  paid,  tha^t.he, 
the  plaintiff,  would  complete  all  the  bridge  work  to  be  done  by  him 
for  the  Boston  and  New  York  Central  Bailroad  Company,  ready  for 
laying  down  the  rails  for  one  track,  by  the  first  day  of  December 
ne.xt  after  the  date  of  the  contract.  In  consideration  whereof,  the 
defendant  agreed  that  he  would  pay  the  plaintiff,  within  two  days 
from  the  date  of  the  agreement,  the  sum  of  forty-four  hundred  dol- 
lars in  cash ;  and  also  give  to  the  plaintiff,  on  the  completion  of  the 
bridges,  and  when  the  rails  for  one  track  were  laid  from  Dedham  to 
the  foot  of  Summer  street,  in  Boston,  his,  the  defendant's,  five 
notes,  for  two  thousand  dollars  each,  dated  when  given,  as  provided, 
and  made  payable  to  the  plaintiff  or  order,  in  six  months  from  their 
date.  Another  stipulation  of  the  agreement  was,  that  the  notes, 
when  paid,  were  to  be  applied  towards  the  indebtedness  of  the 
railroad  company  to  the  plaintiff,  and  that  the  agreement  was  in 
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no  way  to  affect  any  contract  of  the  plaintiff  with  the  railroad^  or 
any  action  then  pending  between  them. 

When  the  declaration  was  filed,  it  contained  three  special  counts, 
drawn  upon  the  written  agreement,  together  with  the  common 
counts,  as  in  actions  of  inddritattis  assumpsit. 

*  Performance  on  the  part  of  the  plaintiff,  and  neglect  [  *36  ] 
and  refusal  on  the  part  of  the  defendant  to  give  the  five 
notes  specified  in  the  agreement,  after  seasonable  demand,  constitute 
the  cause  of  action  set  forth  in  the  several  special  counts.  They  dif- 
fer in  nothing  material  to  be  noticed  in  this  investigation,  except 
that,  in  the  first  count,  performance  on  the  part  of  the  plaintiff  is 
alleged,  according  to  the  contract,  on  the  first  day  of  December, 
1854,  while  in  the  second  and  third  counts  it  is  alleged  at  a  period 
twenty  days  later. 

An  additional  special  count  was  afterwards  filed  by  consent, 
which,  in  one  respect,  varies  essentially  from  the  other  counts. 
After  setting  out  the  substance  of  the  contract,  it  alleges  that  the 
defendant  waived  performance  at  the  day  stipulated  in  the  agree- 
ment, and  extended  the  time  to  the  twentieth  day  of  the  same  De- 
cember, and  that  the  plaintiff  performed  and  completed  the  work 
within  the  extended  time.  Demand  of  the  notes  prior  to  the  com* 
mencement  of  the  suit,  substantially  as  alleged,  was  admitted  at 
the  trial,  as  were  also  the  execution  of  the  agreement  and  the  pay- 
ment by  the  defendant  of  the  forty^four  hundred,  dollars. 

As  appears  by  the  transcript,  the  cause  has  been  twice  tried  upon 
the  same  pleadings.  At  the  first  trial,  the  verdict  was  for  the 
plaintiff;  but  the  defendant  excepted  to  the  rulings  and  instruc- 
tions of  the  circuit  court,  and,  after  judgment,  removed  the  cause 
into  this  oourt  by  writ  of  error. 

Among  the  questions  presented  on  the  writ  of  error,  theprinci* 
pal  one  was  whether,  by  the  true  construotton  of  the  written  agree- 
ment, time  was-  of  the  essence  of  the  contract.  That  question  was 
directly  presented  by  the  fourth  exception ;  and  this  court  held, 
that  the  refusal  of  the  circuit  judge  to  instruct  the  jury,  as  prayed 
by  the  defendant,  that  the  plaintiff  could  not  recover  on  the  special 
counts  without  showing  that  the  work  was  completed  by  the  day 
stipulated  in  the  contract,  was  error.  Accordingly,  the  judgment 
was  reversed,  and  the  cause  remanded,  with  directions  to  issue  a 
new  venire. 

In  the  opinion  delivered  on  the  occasion,  this  court  said,  in  effect^ 
that  in  oases  where  time  is  of  the  essence  of  the  contract, 
there  can  be  no  recovery  on  the  written  agreement,  *  with-  [  *  3T  ] 
out  showing  performance  within  the  time  limited ;  but 
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added,  that  a  subsequent  performance  and  acceptance  by  the  de- 
fendant will  authorize  a  recovery  in  a  quantum  meruit.  Slater  v. 
Emerson,  19  How.  239. 

Failing  to  show  performance  at  the  day  named  in  the  agreement, 
the  plaintiff,  at  the  last  trial,  offered  to  prove  by  parol  to  the  effect 
that,  after  the  date  of  the  agreement,  and  before  as  well  as  after 
the  day  specified  for  the  completion  of  the  work,  the  defendant, 
by  his  conduct,  acts,  and  declarations,  waived  and  dispensed  with 
performance  at  the  day  named  in  the  written  agreement,  and 
agreed  to  substitute  therefor  performance  on  the  twentieth  day  of 
the  same  December,  and  to  deem  performance  on  the  day  last 
named,  as  equivalent  to  performance  on  the  day  specified  in  the 
written  agreement,  and  that  the  work  was  fully  performed  within 
the  extended  time. 

Objection  was  made  by  the  defendant  to  this  testimony,  upon 
the  ground,  that  the  written  agreement  declared  on  was  a  special 
promise  for  the  debt,  default,  or  misdoings  of  another;  and  that 
the  alleged  waiver,  substitution,  and  extension,  not  being  in  writ- 
ing, were  within  the  statute  of  frauds;  and  the  court  sustained  the 
objection,  and  excluded  the  testimony.  To  which  ruling  of  the 
court  plaintiff  excepted. 

He  then  proposed  to  proceed  upon  the  common  counts,  and  of- 
fered evidence  accordingly.  After  reading  the  agreement  set  up  in 
the  special  counts,  he  introduced  three  deeds,  each  dated  November 
17,  1854,  purporting  to  convey  certain  parcels  of  real  estate  therein 
described.  They  were  each  given  by  the  railroad  company  to  the 
defendant,  to  indemnify  him  for  the  liability  he  assumed  in  the 
before-mentioned  written  agreement  with  the  plaintiff.  Estimat- 
ing the  value  of  the  real  estate  so  conveyed  by  the  considerations 
expressed  in  the  respective  deeds,  it  amounted  in  the  aggregate  to 
the  sum  of  thirteen  thousand  five  hundred  dollars. 

He  also  introduced  a  memorandum  agreement  between  the  de- 
fendant and  the  railroad  company,  whereby  the  former  leased  to 
the  latter  ten  hundred  and  fifty  tons  of  railroad  iron,  to  be  laid 
down  by  the  company  and  used  on  their  railroad.  By  the 
[  *  38  ]  terms  of  the  last-named  agreement,  the  railroad  iron  *wa8 
estimated  at  the  value  of  sixty-eight  thousand  four  hun- 
dred dollars ;  and  the  company  agreed  to  pay  the  defendant,  for  the 
use  of  the  iron,  five  thousand  dollars  per  month,  the  first  payment 
to  be  made  on  the  first  day  of  March  then  next,  and  so  upon  the 
first  day  of  each  succeeding  month,  until  the  whole  sum  was  paid, 
with  interest  on  the  same  from  a  given  day — the  defendant  agree- 
ing, if  there  was  no  default  of  the  payments,  when  the  whole  was 
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paid,  to  sell  and  deliver  the  iron  to  the  company  for  the  estimated 
value,  including  the  interest. 

To  secure  these  payments,  together  with  'the  interest,  the  rail- 
road company,  by  the  same  instrument,  assigned  and  set  over  to  the 
defendant  the  proceeds  of  the  railroad,  to  an  amount  equal  to  the 
estimated  value  of  the  iron,  with  the  interest,  and  authorized  and 
required  the  superintendent  of  the  road  to  retain  in  his  own  hands, 
out  of  the  proceeds,  a  sum  sufficient  to  pay  the  amount  to  the  de- 
fendant, in  the  manner  and  at  the  time  specified  in  the  agreement. 

Emerson's  contract  with  the  railroad  company  was  also  intro- 
duced, and  makes  a  part  of  the  record.  It  bears  date  on  the  seven- 
teenth day  of  December,  1853,  and  provides,  on  the  one  part,  that 
the  plaintiff  shall  build  and  complete,  sufficient  for  the  passage  of 
an  engine  over  the  same  by  the  first  day  of  May  then  next,  all  the 
bridging,  as  then  laid  out  and  determined  upon  by  the  engineer, 
from  the  wharf,  near  the  foot  of  Summer  street,  in  Boston,  to  Dor- 
chester shore,  and  to  complete  the  same  as  soon  thereafter  as  might 
be  reasonably  practicable.  On  the  other  part,  the  agreement  pre- 
scribes the  compensation  to  be  paid  by  the  railroad  company  to  the 
plaintiff,  for  building  and  completing  the  respective  works  therein 
designated  and  described,  stipulating  that  eighty-five  per  cent, 
upon  the  estimated  value  of  the  materials  furnished,  and  seventy- 
five  per  cent,  upon  the  estimated  value  of  the  labor  performed, 
should  be  paid  monthly,  as  the  work  was  done,  and  that  the 
balance  should  be  paid  by  the  company  upon  the  completion  and 
acceptance  of  the  whole  work. 

Parties  to  the  suit  are  by  law  competent  witnesses  in  the  courts 
of  Massachusetts;  and  under  that  law  the  plaintiff  was  examined 
in  this  case. 

*  He  also  called  and  examined  five  other  witneses.  From  [  *  39  ] 
this  parol  testimony,  it  appears  that  securities  were  put 
into  the  hands  of  the  defendant,  deemed  by  him  and  the  company 
adequate,  at  the  time^  to  indemnify  him  against  his  contract  with 
the  plaintiff.  Those  securities,  two  of  the  witnesses  say,  consisted 
of  real  estate,  and  the  bonds  of  the  company  for  seventeen  thou- 
sand dollars,  secured  by  a  mortgage  upon  the  road.  In  respect  to 
the  real  estate,  it  is  to  be  observed  that  the  deeds  of  conveyance 
bear  date  three  days  after  the  date  of  the  contract;  but  the  pre- 
sumption from  the  circumstances  is  a  reasonable  one,  that  they 
were  given  in  pursuance  of  the  arrangement  made  at  the  time  the 
contract  was  executed.  It  also  appeared  that  the  company  failed 
in  July,  1854,  and  that  it  was  actually  insolvent  at  the  date  of 
these  transactions.  ^  , 
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Prior  to  the  date  of  the  agreement  of  the  14th  of  November, 
1854,  the  plaintiff  had  stopped  work  under  his  contract  with  the 
company,  and  refused' to  continue  it.  As  soon  as  the  contract  with 
the  defendant  was  made,  he  resumed  the  work  on  the  bridges,  and 
finished  them  about  the  middle  of  December,  1854 ;  but  the  rails 
were  not  all  laid  by  the  company  until  the  twenty-first  day  of  the 
same  month. 

At  the  date  of  the  contract  between  these  parties,  the  defendant 
was  a  lart^e  stockholder  in  the  corporation,  and  holder  of  the 
bonds  of  the  company,  which  were  secured  by  a  mortgage  of  the 
road  to  trustees.  During  the  progress  of  the  work  under  the  con- 
tract between  these  parties,  and  before  the  day  therein  named  for 
the  completion  of  the  work,  the  officers  of  the  company,  or  some  of 
them,  repeatedly  stated  to  the  plaintiff,  in  the  presence  of  the  de- 
fendant, and  without  objection  on  his  part,  that  all  the  company 
wanted  was,  that  the  plaintiff  should  keep  out  of  the  way  of  the 
track^layers. 

Three  of  the  directors,  including  the  defendant,  on  the  twenty- 
fourth  day  of  November,  1854,  called  on  the  plaintiff  while  he  was 
at  work  on  one  of  the  bridges,  and  inquired  of  him  if  he  could 
complete  it  by  the  fourth  day  of  the  then  next  month,  stating  to 
him  the  reason  why  it  was  desirable  that  he  should  do  so— and  by 
working  nights  and  Sundays  he  completed  it,  according  to  their 

request. 
[  *40  ]  *  Several  witnesses  state— and  among  the  number  the 
one  who  laid  the  rails  for  the  company — that  the  track- 
layers were  not  delayed  by  the  plaintiff;  and  the  plaintiff  testified 
that  the  defendant  never  objected  because  the  bridges  were  not 
completed  by  the  day  specified  in  the  written  agreement.  On 
being  recalled,  he  further  testified  that  he  paid,  for  work  done  and 
materials  furnished  after  that  day,  the  sum  of  eleven  thousand  one 
hundred  and  fifty^seven  dollars  and  eighty-four  cents,  and  that  he 
had  not  received  a  dollar  for  it  from  any  source. 

Thereupon  the  presiding  justice  ruled  and  instructed  the  jury 
that,  upon  this  testimony,  the  plaintiff  was  not  entitled  to  recover 
on  the  common  counts,  and  directed  the  jury  to  return  their  verdict 
for  the  defendant.  Accordingly,  the  jnry  found  that  the  defendant 
never  promised;  and  the  plaintiff  excepted  to  the  rulings  and  in- 
structions of  the  court. 

Several  questions  were  discussed  at  the  bar,  which,  in  the  view 
we  have  taken  of  the  case,  it  will  not  be  necessary  to  decide. 

Both  of  the  exceptions  to  the  rulings  and  instructions  of  the 
court  necessarily  involve  the  construction  of  the  contract  between 
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these  parties ;  but  the  question  presented  is  widely  diflferent  from 
the  one  considered  and  decided  by  this  court  on  the  former  record. 
On  that  occasion,  the  single  question  of  any  importance  was, 
-whether,  by  the  true  construction  of  the  contract,  it  was  agreed 
and  understood  between  the  parties  to  the  instrument  that  the  com- 
pletion of  the  work  at  the  time  therein  prescribed  was  a  condition 
on  which  the  obligation  of  the  defendant  to  give  the  notes  was  to 
depend. 

Contrary  to  the  ruling  of  the  circuit  judge,  this  court  held  that 
the  covenants  of  the  respective  parties  were  dependent,  that  time 
was  of  the  essence  of  the  contract,  and  remanded  the  cause  for  a 
new  trial. 

That  rule  of  construction,  beyond  doubt,  is  the  law  of  the  con- 
tract, and  no  attempt  has  been  made  to  evade  or  question  it  on 
either  side  in  this  controversy.  But  the  question  now  presented  is 
of  a  very  different  character. 

It  is  insisted  by  the  plaintiff  that  the  promise  of  the 
defendant  *  was  an  original  undertaking,  on  a  good  and  [  *  41  ] 
valid  consideration,  moving  between  the  parties  to  the  in- 
strument.    On  the  part  of  the  defendant,  it  is  insisted  that  his 
undertaking  was  a  special  promise  for  the  debt,  default,  or  misdo- 
ings, of  another,  and  so  within  the  statute  of  frauds. 

If  the  theory  of  the  plaintiff  be  correct,  then  it  would  seem  to 
follow  that  the  rulings  and  instructions  of  the  circuit  court  were 
erroneous.  Verbal  agreements  between  the  parties  to  a  written 
contract,  made  before  or  at  the  time  of  the  execution  of  the  con- 
tract, are  in  general  inadmissible  to  vary  its  terms,  or  to  affect 
its  construction.  All  such  verbal  agreements  are  considered  as 
merged  in  the  written  contract.  But  oral  agreements  subse- 
quently made,  on  a  new  and  valuable  consideration,  and  before 
the  breach  of  the  contract,  in  cases  falling  within  the  general  rules 
of  the  common  law,  and  not  within  the  statute  of  frauds,  stand 
upon  a  different  footing.  Such  subsequent  oral  agreements,  not 
falling  within  the  exception  mentioned,  may  have  the  effect  to 
enlarge  the  time  of  performance  specified  in  the  contract,  or  may 
vary  any  other  of  its  terms,  or  may  waive  and  discharge  it  alto- 
gether. On  this  point,  the  authorities  are  numerous  and  decisive, 
of  which  the  following  are  examples:  Q-oss  v,  Nugent,  6  Barn, 
and  Ad.  65;  Nelson  v.  Boynton,  8  Met.  402.  Speaking  of  the 
exceptions  to  the  general,  rule,  that  parol  evidence  is  not  admissi- 
ble to  contradict  or  vary  the  terras  of  a  written  instrument,  Mr. 
Green  leaf  says :  **  Neither  is  the  rule  infringed  by  the  admission 
of  oral  evidence  to  prove  a  new  and  distinct  agreement  npon  a 
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new  consideration,  whether  it  be  a  substitute  for  the  old  one,  or  in 
addition  to  and  beyond  it;  and  if  subsequent,  and  involving  the 
same  subject-matter,  it  is  immaterial  whether  the  new  agreement 
be  entirely  oral,  or  whether  it  refers  to  and  partially  or  totally 
adopts  the  provisions  of  the  former  contact  in  writing,  provided  the 
old  agreement  be  rescinded  and  abandoned."  1  Green.  Ev.  303. 
But  the  rule,  so  far  as  it  is  applicable  to  this  case,  is  better  stated 
by  Lord  Denman,  in  Goss  v.  Nugent,  5  Barn,  and  Ad.  665,  where- 
in he  says:  **  After  the  agreement  has  been  reduced  into  writing, 

it  is  competent  to  the  parties,  in  cases  falling  within 
[  *  42  ]  *  the  general  rules  of  the  common  law,  at  any  time  before 

the  breach  of  it  by  a  new  contract,  not  in  writing,  either 
altogether  to  waive,  dissolve,  or  annul,  the  former  agreement,  or 
in  any  manner  to  add  to  or  to  subtract  from  or  vary  or  qualify  the 
terms  of  it,  and  thus  to  make  a  new  contract."  '  That  rule  was 
afterwards  qualified  by  the  same  learned  judge  in  a  particular  not 
essential  to  the  present  inquiry;  and  with  that  qualification  it 
appears  to  be  the  rule  constantly  applied  by  the  English  courts,  in 
cases  not  within  the  statute  of  frauds,  to  the  present  time.  Harvey 
V.  Grabham,  5  Ad.  and  El.  61;  1  Phil.  Ev.  (Cow.  &  HilFs  ed.) 
p.  563,  n.  987;  Munroe  v.  Perkins,  9  Pick.  298;  Snow  v.  Inhabit- 
ants of  Ware,  13  Met.  42;  Vicary  v.  Moore,  2  Watts,  451 ;  Cum- 
mings  V.  Arnold,  3  Met.  489 ;  Fleming  v,  Gilbert,  3  Johns.  R.  528. 
On  the  other  hand,  assuming  the  theory  of  the  defendant  to  be 
correct,  that  by  the  true  construction  of  the  contract,  his  undertak- 
ing was  a  special  promise  for  the  debt,  default,  or  misdoings,  of  the 
railroad  company,  then  perhaps  the  better  opinion  is,  according  to 
the  weight  of  authority,  that  a  written  contract  within  the  statute 
of  frauds  cannot  be  varied  by  any  subsequent  agreement  of  the 
parties,  unless  such  new  agreement  is  also  in  writing.  Marshall 
V,  Lynn,  6  Mee.  and  Wels.  109;  Goss  v.  Nugent,  5  Barn,  and  Ad. 
58;  Harvey  v,  Grabham,  5  Ad.  and  El.  61;  Stowell  v.  Robinson, 
3  Bing.  N.  C.  927  ;  Stead  v.  Dowber,  10  Ad.  and  El.  67;  Emmet 
v.  Dewhurst,  8  Eng.  L.  and  Eq.  88 ;  Hasbrouk  v.  Tappan,  15 
Johnson^s  R.  200;  Blood  v.  Goodrich,  9  Wen.  68;  Stevens  v. 
Cooper,  1  Johnson's  Ch.  R.  429;  Clark  v.  Russell,  3  Dall.  415. 
Decided  cases,  however,  are  referred  to,  from  the  Massachusetts 
reports,  which  evidently  wear  a  different  aspect,  and  it  is  con- 
tended by  the  counsel  for  the  plaintiff  that  the  |)rinciple  adopted 
in  those  cases  constitutes  the  rule  of  decision  in  this  case;  but  it  is 
unnecessary  to  determine  that  point  at  the  present  time,  as  we  are 
of  the  opinion  that  the  promise  of  the  defendant  contained  in  the 
written  agreement  was  an  original  undertaking,  on  a  good  and  valid 
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consideration  moving  between  the  parties  to  the  instrument.     Nel- 
son V.  Boynton,  3  Met.  396;  Stearns  v.  Hall,  9  Cush.  31. 

*  Cases  in  which  the  guaranty  or  promise  is  collateral  [  *  43  ] 
to  the  principal  contract,  but  is  made  at  the  same  time, 
and  becomes  an  essential  ground  of  the  credit  given  to  the  principal 
debtor,  are,  in  general,  within  the  statute  of  frauds.  Other  cases 
arise  which  also  fall  within  the  statute,  where  the  collateral  agree- 
ment is  subsequent  to  the  execution  of  the  debt,  and  was  not  the 
inducement  to  it,  on  the  ground  that  the  subsisting  liability  was  the 
foundation  of  the  promise  on  the  part  of  the  defendant,  without  any 
other  direct  and  separate  consideration  moving  between  the  parties. 
But  whenever  the  main  purpose  and  object  of  the  promissor  is  not 
to  answer  for  another,  but  to  observe  some  pecuniary  or  business 
purpose  of  his  own,  involving  either  a  benefit  to  himself,  or  damage 
to  the  other  contracting  party,  his  promise  is  not  within  the  statute, 
although  it  may  be  in  form  a  promise  to  pay  the  debt  of  another, 
and  although  the  performance  of  it  may  incidentally  have  the  effect 
of  extinguishing  that  liability.  Nelson  t;.  Boynton,  3  Met.  400; 
Leonard  v.  Vredenburg,  8  Johns.  R.  39;  Farley  v.  Cleveland,  4 
Cow.  432;  Alger  v.  Scoville,  1  Gray,  391;  Williams  v.  Leper,  3 
Bur.  1886;  Castling  t;.  Aubert,  2  East.  325;  2  Parsons  on  Con. 
306.  Nothing  is  better  settled  than  the  rule,  that  if  there  is  a 
benefit  to  the  defendant,  and  a  loss  to  the  plaintiff,  consequential 
upon  and  directly  resulting  from  the  defendant's  promise  in  behalf 
of  the  plaintiff,  there  is  a  sufficient  consideration  moving  from  the 
plaintiff  to  enable  the  latter  to  maintain  an  action  upon  the  promise 
to  recover  compensation.  2  Addison  on  Con.  1002,  and  cases  cited. 
Other  authorities  state  the  proposition  much  stronger,  authorizing 
the  conclusion  that  benefit  to  the  party  by  whom  the  promise  is 
made,  or  to  a  third  person  at  his  inst-ance,  or  damage  sustained  at 
the  instance  of  the  party  promising,  by  the  party  in  whose  favor  the 
promise  is  made,  is  sufficient  to  constitute  a  good  and  valid  consid- 
eration on  which  to  maintain  an  action.  Violet  v,  Patton,  5  Cr. 
p.  150;  Chitt.  on  Con.  p.  28;  Townsley  v.  Sumrall,  2  Pet.  p.  182. 

Apply  these  principles  to  the  terms  of  the  written  agreement, 
in  view  of  the  attending  circumstances  and  the  subject  matter, 
and  it  is  quite  clear  that  the  promise  of  the  defendant 
*  was  an  original  undertaking  on  a  good  and  valid  con-  [  *  44  ] 
flideration  moving  from  the  plaintiff  at  the  time  the  instru- 
ment was  executed.  On  its  face  it  purports  to  be  a  contract  between 
the  parties,  for  their  own  benefit;  one  agreeing  to  do» certain  work, 
and  furnish  certain  materials,  and  the  other  agreeing  to  pay  there- 
for a  stipulated  compensation.  Their  pronrises  mv%  m<utual,^and  in 
Vol.iii-16  •  .,__,  ^oogle 
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one  respect  depeodent.  la  consideration  that  the  plaintiff  engaged 
to  do  the  work  and  furnish  the  materials  by  a  givea  day,  the  de- 
fendant, on  his  part,  agreed,  among  other  things,  when  the  work 
was  completed,  to  give  the  plaintiff  the  five  notes'thcrein  described. 
Beference  was  made  to  the  contract  of  the  plaintiff  with  the  railroad 
company  in  the  first  instance,  as  descriptive  of  the  work  to  be  done, 
and  of  the  materials  to  be  fur  Dished  ;  and  in  the  second  in^tance^ 
doubtless  for  the  reason  that,  as  a  part  of  the  transaction,  the  com- 
pany had  placed,  or  agreed  to  place,  securities  in  the  hands  of  the 
defendant,  to  indemnify  him  for  the  liability  he  thereby  assumed 
to  the  plaintiff.  Part  of  those  securities  were  delivered  over  to  the 
defendant  at  the  time,  and  the  residue  as  soon  thereafter  as  the 
conveyances  could  conveniently  be  made.  But  when  we  consider 
the  attending  circumstances,  the  presumption  is  much  stronger  that 
the  arrangement  was  one  mainly,  if  not  entirely,  for  the  individual 
benefit  of  the  defendant. 

Prior  to  that  date,  the  railroad  company  had  failed,  and  was 
utterly  insolvent,  owning  nothing,  it  seems,  except  the  securities 
transferred  to  the  defendant  for  his  indemnity  in  this  transaction, 
and  the  franchise  of  the  road.  Unlike  what  was  exhibited  in  the 
former  record,  it  now  appears  that  the  defendant  had  large  int^srests 
of  his  own,  separate  from  his  relation  to  the  company  as  a  stock- 
holder, which  were  to  be  promote  by  the  arrangement.  He  had 
leased  to  the  company  railroad  iron  for  the  use  of  the  road,  amount- 
ing in  value  to  the  sum  of  sixty-eight  thousand  dollars,  and,  as  a 
security  for  payment,  beld  an  assignment  of  the  proceeds  of  the  road 
to  that  amount,  with  interest,  which  was  to  be  paid  in  monthly 
installments  of  five  thousand.  Now,  unless  the  bridges  were  com- 
pleted and  the  road  put  in  a  condition  for  use,  there  would 
[  *  45  ]  be  no  proceeds ;  *  and  as  he  had  already  taken  into  his 
possession  all  the  available  means  of  the  company  to  secure 
himself  for  this  new  liability,  should  the  road  not  be  completed,  the 
company  could  not  pay  for  the  iron. 

In  this  view  of  the  subject,  it  is  manifest  that  the  arrangement 
was  one  mainly  to  promote  the  individual  interest  of  the  defendant. 
Damage  also  resulted  to  the  plaintiff,  as  is  obvious  from  the  whole 
transaction.  Under  his  contract  with  the  company,  they  had  stipu- 
lated to  pay  him  monthly  eighty-five  per  cent,  upon  the  estimated 
value  of  the  materials  furnished,  and  seventy-five  per  cent,  upon 
the  estimated  value  of  the  labor  pefformed  as  the  work  was  done. 
Failing  to  receive  those  monthly  payments  from  the  company,  the 
plaintiff,  as  he  had  a  right  to  do,  stopped  the  works,  and  refused 
to  proceed,  in  consequence  of  the  failure  of  the  company  to  make 
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the  monthly  payineDta.  To  remedy  this  difficulty,  and  insure  the 
completion,  of  the  bridges  so  as  to  render  the  road,  available  for  use, 
this  arrangement  was  made  by  the.  defendant.  It  was  not  an 
arrangement  to  pay  a  subsisting  indebtedness,  but  only  for  work 
to  be  done  and  materials,  to  be  furnished;  oMmthly  payments  were 
discontinued,  and  the  platntiff  was  induced,  with  an  advanee 
of  forty-four  hundred  dollars,  to  resume  and  complete  the  work  at 
his  own  expense.  Without  detailing/more  of  the  evidence,  as  ex-f 
hibited  in  the  statement  of  the  oase^  it  will  be  sufficient*  to  say  that, 
in  view  of  all  the  attending  circumstances,  we  think  it  is  clear  that 
the  promise  of  the  defendant  was  an  original  undertaking  upon  a 
good  and  valid  consideration  moving  between  the  parties  to  th« 
written  agreement. 

For  these  reasons,  we  think  the  plaintiff  had  a  right  to  proceed 
upon  the  common  counts,  and  that  it  was  error  in  the  presiding 
justice  to  direct  a  verdict  for  the  defendant.  It  is  also  contended 
by  the  plaintiff  that  the  effect  of  the  indemnity  given  by  the  rail- 
road company  to  the  defendant  was  to  take  the  contract  out  of  the 
statute  of  frauds;  but  we  do  not  find  it  necessary  to  determine  that 
question  at  the  present  time. 

The  judgment  of  the  circuit  court  is  therefore  reversed,  with 
costs,  and  the  cause  remanded  with  directions  to  issue  a  new 
venire. 


John  Overton  and  others,  Plaintiffs  in  Error,  t;.  Elijah  Cheek 
and  Georob  W.  Cheek. 

22  H.  46. 
Peactice  ih  Sopeemb  Couet— Depective  Weit. 
Where  the  writ  or  the  copy  of  the  writ  of  error  filed  witk  the  transcript  has  no  seal, 
the  writ  is  void,  aod  the  case  mist  be  dismissed. 

Writ  of  error  to  the  circuit  court  for  the  western  district  of  Ten- 
nessee. 

This  was  a  motion  to  dismiss  the  writ  of  error.  The  facts  are 
stated  in  the  opinion. 

Mr,  Davidge^  for  the  motion. 

Mr.  Gittety  opposed. 

*  Mr.  Justice  McLean  delivered  the  opittion  of  the  court.  [  *  47  ] 
This  purports  to  be  a  writ  of  error  to  the  circuit  court 
of  the  United  States  for  the  district  of  West  Tennessee. 
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By  reference  to  the  transcript,  it  appears  that  the  judgment  of 
the  circuit  court  was  rendered  the  sixteenth  of  April,  1857.  At  the 
ensuing  term  of  the  supreme  court,  the  transcript  was  filed. 

It  appears  that  a  writ  of  error  in  the  circuit  court  was  allowed, 
in  open  court,  and  signed  by  the  clerk  the  seventeenth  day  of  April, 
1857,  which  was  returnable  to  the  supreme  court  on  the  first  Mon- 
day of  December,  1857.     But  this  writ  had  no  seal,  nor 
[  *48  ]  was  it  returned  with  the  transcript  to  the  *  supreme  court. 
But  on  the  twenty-seventh  of  December,  1859,  a  paper 
was  filed  in  the  clerk's  oflSce,  in  form  of  a  writ  of  error,  but  without 
a  seal,  and  having  no  authenticated  transcript  annexed. 
*  From  this  it  appears  that  no  writ  of  error  has  been  certified  with 
the  transcript,  and  that  the  paper  purporting  to  be  a  writ  of  error, 
which  was  filed  in  December  last,  being  without  seal,  was  void. 
Two  terms  of  this  court  have  intervened,  not  including  the  present 
term,  since  the  transcript  was  certified,  without  a  writ  of  error. 

The  cause  must  therefore  be  dismissed  for  these  irregularities, 
without  noticing  others  apparent  on  the  record. 


THE  BRIGADIER  GENERAL  STOKES. 

Stephen  0.  Nei^on  and  others.  Appellants,  v,  Lucius  C.  Leland  and 

others,  Claimants. 

22  H.  48. 

Admiraltt  Jurxsdictioh— CoLLisioir. 

1.  The  admiralty  jarisdiction  extends  to  the  Yazoo  river,  althongh  it  is  wholly  withio 
the  State  of  Mississippi,  and  the  stage  of  the  water  is  sometimes  too  low  for  practi- 
cable navigation. 

2.  In  that  narrow  stream,  at  a  time  when  steamboats  are  nsing  it,  a  flat-boat  should 
have  lights  on  each  end  in  the  night,  oars  at  each  end  also,  and  should  descend  the 
stream  with  its  length  parallel  to  the  cnrrent,  and  not  diagonally  across  it;  and  for 
failing  to  observe  these  matters,  the  boat  was  in  fault. 

S.  The  steamer  was  also  in  fault,  because  the  pilot,  mistaking  the  light  which  he  saw 
on  the  boat  for  a  landing  place,  did  not  stop  his  vessel  until  he  could  be  assured  he 
was  right.  The  boat  is  responsible  for  such  mistakes,  when  they  might  be  avoided 
by  due  care. 

4.  The  question  of  the  jurisdiction  of  the  inferior  court  is  always  a  proper  one  for 
appeal  to  this  court,  and  must  staad  for  bearing  on  the  merits.  It  is  no  ground  for 
dismissal  here  on  motion. 

Appeal  from  the  circuit  conrt  for  the  eastern  district  of  Louisiana. 
It  was  a  case  of  collision  in  the  Yazoo  river,  the  particulars  of  which 
are  fully  stated  in  the  opinion. 

At  the  December  term,  1857,  Mr.  Oillet  moved  to  dismiss  the 
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appeal  upon  the  ground  of  want  of  jurisdiction  in  the  district  court. 
The  Chief  Justice  delivered  the  opinion  of  the  court  on  the  motion, 
holding  that  such  want  of  jurisdiction  was  a  proper  ground  of  ap- 
peal, and  could  onlj  be  considered  on  the  merits,  and  overruled 
the  motion. 

The  case  was  now  argued  by  Mr.  Pikey  for  appellants. 

Mr.  GiUetj  for  appellees. 

*  Mr.  Justice  McLean  delivered  the  opinion  of  the  court.  [  *  50  ] 

This  is  un  appeal  in  admiralty  from  the  circuit  court  of 
the  United  States  for  the  eastern  district  of  Louisiana. 

The  libelants  allege  that  they  were  the  consignees  of  a  certain 
flat-boat  called  **  Clear  the  Track,"  and  of  three  hundred  and  sixty- 
six  bales  of  cotton,  which  were  shipped  to  them  by  various  persons 
by  said  flat-boat ;  that  said  boat  left  Sardinia,  on  Yakana  river,  in 
the  State  of  Mississippi,  on  the  I9th  February,  1853,  bound  for 
New  Orleans;  that  on  the  2d  March  ensuing,  on  said  voyage,  de- 
scending the  Yazoo  river,  about  eight  miles  below  the  head  of 
Honey  Island,  and  within  the  admiralty  jurisdiction,  about  four 
o'clock  on  the  morning  of  said  day,  the  flat-boat,  being  a  stanch, 
tight,  and  well-built  vessel,  completely  rigged  and  well  provided 
with  tackle,  apparel,  and  furniture,  and  having  on  board  a  full 
complement  of  men  to  navigate  the  boat,  being  about  the  middle  of 
the  said  Yazoo  river,  leaving  sufficient  space  on  either  side  for  a 
steamboat  or  other  large  vessel  to  pass,  and  having  a  light  upon 
the  flat-boat,  the  captain  and  crew  of  the  boat  being  up,  the 
steamboat  Brigadier  General  B.  H.  Stokes,  ascending  the  said 
river,  struck  the  flat-boat  ''Clear  the  Track"  in  the  bows,  which 
caused  her  to  fill  with  water,  and  become  a  complete  wreck ;  that 
the  steamboat  rung  her  bell,  recognizing  the  light  of  the  flat-boat, 
but  continuing  to  run  up  the  middle  of  the  river. 

In  their  answers,  the  respondents  say  that  the  collision  set  forth 
in  the  libel  occurred  on  the  Yazoo  river,  about  fifty  miles  above 
the  foot  of  said  island,  and  more  than  two  hundred  miles  above  the 
mouth  of  the  Yazoo,  where  it  falls  into  the  Mississippi  river;  and 
that  the  entire  length  of  the  Yazoo  river  is  within  the  State  of 
Mississippi ;  and  they  allege  that  the  district  court  has  not  jurisdic- 
tion of  the  matters  and  things,  or  the  claim  alleged  in  the  libel 
against  the  respondent.  And  the  respondent  denies  that  the  col- 
lision was  caused  or  did  happen  by  any  fault,  negligence,  or  want 
of  skill,  in  the  officers  or  crew  of  the  steamboat;  and  they  say  it 
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was  caused  by  the  UDskillful  management  of  the  flat-boat;  and  the 
proper  place  for  the  flat-boat,  it  is  said,  wag  at  the  shore 
[  'I'  51  ]  at  night;  and  that "^  there  was  not  sufficient  space  for  the 
steamboat  to  pass  between  the  flat-boat  and  the  shore. 

D.  B.  Miller  says:  I  have  seen  the  flat-boat;  she  seemed  to  have 
a  sufficient  number  of  hands  on  board,  and  to  be  well  managed. 
From  the  size  of  the  Jboat,  witness  thinks  she  was  suitable  for  the 
navigation  of  the  Yazoo  and  Mississippi  rivers,  and  from  her  size 
she  would  carry  three  hundred  and  fifty  bales  of  cotton  and  more. 

Jackson  Harris  is  of  the  same  opinion.  James  D.  Bell  examined 
the  boat  well,  and  considered  her  strong  and  well  built.  Saw  her 
loaded  with  three  hundred  and  forty  bales  of  cotton,  and  says  she 
would  have  carried  fifty  more  bales  safely.  Capt.  Williams  was 
captain  of  the  flat-boat  ''Clear  the  Track''  when  tbe  collision  oc- 
curred. Besides  himself,  he  had  five  bands  and  one  passenger, 
who  also  worked.  Witness  began  his  tjrip  at  Sardinia,  on  the 
Yakana  river.  The  flat-boat  had  three  hundred  and  seventy-one 
bales  of  cotton  on  board.  Nothing  of  importance  occurred  tintil 
the  morning  of  the  oecond  of  March,.  1853,  when  a  steamer  was 
heard  coming  up  the  river,  which  afterwards  proved  to  be  the  Brig- 
adier General  B.  H.  Stokes.  Witness  had  laid  down  about  twelve 
o'clock  that  night,  but  was  shortly  afterwards  awaked  by  Johnson, 
one  of  his  hands,  who  informed  him  a  steamboat  was  approaching, 
and  he  desired  witness  to  be  on  deck.  Witness  saw  the  steamer 
approaching,  at  a  distance  of  about  half  a  mile.  A  light  on  deck 
was  immediately  prepared.  At  this  time,  the  i^teamboat  was  about 
four  or  five  hundred  yards  out  of  sight  round  the  point.  The  wit« 
ness  ordered  his^men,  four  of  whom  were  on  deck  at  the  time,  to 
throw  the  boat  out  from  the  point,  so  as  to  give  the  steamer  room 
to  pass.  Continued  effarts  were  made  for  this  purpose,  until  the 
collision  occurred. 

Whea  the  boats  came  together,  all  hands  were  at  tlie  oars,  ex- 
cept Mr.  Johnson,  who  held  the  light.  The  steamboat  could  be 
seen  across  the  point.  It  was  some  fifteem  minates^  the  steamboat 
being  in  full  view,  before  the  boats  came  into  collision.  The  flat- 
boat  was  struck  oo  the  first  stanchion  from  the  corner  of  the  bow 
nearest  tbe  pcant  of  .the<no8ing,  about  three  feet  from  tbe 
[  *  52  ]  jackstafl^of  the  steamer.  The  collison  was  *  very  severe — 
80  great  as  to  knock  every  one  down  oo  the  flat-boat. 
Witness  was  knocked  down  senseless  by  the  crane-neck  of  the  oar, 
but  he  saw  all  the  others  fall  before  he  fell.  When  witness  reoov- 
ered  from  the  effect  of  the  blow,  he  perceived  the  steamer  had  passed 
out  of  his  view.     Every  efibrt  was  made  to  stop  the  hole  made  in 
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the  flat-boat  by  the  eteamer,  and  by  working  the  pump,  to  keep 
the  boat  from  sinking*  The  boat  floated  down  some  twenty-five 
miles  before  they  could  land  her.  In  less  than  an  hour  after  the 
collision,  the  boat  sank  six  feet  i deeper  in  the  water,  and  became 
unmanageable;  and  a  landing  was  made,  with  great  difficulty,  at 
some  three  or  four  o'clock  in  the  afternoon. 

The  steamer  Stacey  came  down  the  river  the  next  day,  and  she 
took  on  two  hundred  bales  of  the  cotton,  including  the  thirty-five 
on  shore.  Before  the  arrival  of  the  Stacey,  witness  had  engaged  the 
steamboat  McLean  to  go  up  and  take  up  the  cotton  that  could  be 
saved. 

Witness  has  been  engaged  in  flat-boating  on  the  Yazoo  river  for 
the  last  eighteen  years.  He  does  not  consider  the  place  where  the 
collision  happened  as  unsafe  to  run  a  flat-boat  at  night,  and  that 
it  is  not  usual  to  tie  up  flat-boats  in  that  part  of  the  river. 

The  witness  says  the  flat-boat  had  a  torch  made  of  split  pine 
boards,  as  usual  on  such  occasions.  The  Stacey  met  the  flat-boat 
in  a  very  narrow  pert  of  the  river,  much  narrower  than  where  the 
flat-boat  met  the  Stokes.  The  Stacey  was  much  nearer  the  flat-boat 
when  she  rang  her  bell  than  the  Stokes,  but  she  backed  out  of  the 
way.  The  Stacey  is  double  the  size  of  the  Stokes,  it  being  the 
largest  boat  that  runs  up  the  Yazoo. 

Mr.  Johnson  is  corroborated  by  others  in  his  statement.  Thomas 
Barnes  says  the  steamer  did  not  change  her  course  after  seeing  the 
flat-boat.  The  steamer  was  not  hurt.  Her  jackstaff  was  knocked 
off,  which  was  replaced.  Did  not  hear  Captain  Williams  offer  any 
assistance  to  the  flat-boat.  At  the  time  the  steamer  struck  the  flat- 
boat,  she  was  nearly  in  full  headway. 

Witness  thinks  there  was  time  enough  for  the  steamer 
to  *  get  out  of  the  way  of  the  flat-boat.     The  master  of  [  '*'  53  ] 
the  boat  entered  a  regular  protest  against  the  steamer. 
A  number  of  witnesses  referred  to  facts  which  have  no  material 
bearing  in  the  case. 

On  the  part  of  the  respondent,  it  was  proved  by  William  F. 
Moulding,  the  pilot  on  the  Yazoo  since  1845,  and  was  so  acting  on 
the  Stokes  when  the  collision  occurred,  eight  miles  from  the  head 
of  Honey  Island:  The  bell  was  rung  to  stop  at  Hall's  landing. 
Directly  after  ringing  the  large  bell  to  land,  saw  a  light,  as  he 
supposed,  at  the  landing.  The  river  was  narrow  and  the  current 
swift.  Alter  running  a  short  distance,  and  rounding  the  point, 
saw  the  flat-boat  about  three  hundred  yards  above  the  steamer.  He 
immediately  rang  the  bell  to  stop  the  engines,  and  then  to  back 
her,  which  was  done.     When  she  had  made  about  six  revolutions, 


232         SUPREME  COURT  OP  THE  UNITED  STATES. 

The  Brigadier  General  Stokes. 

the  collision  took  place.  The  steamboat  was  nearly  at  a  stand.  The 
flat-boat  was  floating  nearly  broadside  down  the  river.  There  was 
no  possible  means  by  which  a  collision  could  be  avoided.  The 
steamboat  could  not  pass  on  either  side  of  the  flat-boat.  This,  how- 
ever, is  controverted  by  other  witnesses,  who  say  that  there  was 
space  on  each  side  of  the  flat-boat  for  the  steamer  to  pass  .up  the 
river. 

That  the  light  on  the  flat-boat  was  seen  some  two  or  three  hun- 
dred yards  by  the  steamer  approaching  the  flat-boat,  is  admitted ; 
but  it  is  urged  that  a  steady  light  should  have  appeared  on  the  flat- 
boat;  that  a  waving  lighted  torch  often  misleads  an  ascending 
boat,  on  the  supposition  that  it  is  on  shore,  and  designates  a  land- 
ing-place. Several  of  the  witnesses  say,  that  on  observing  the 
approach  of  the  flat-boat,  the  wheel  of  the  steamer  was  reversed, 
and  some  Ave  or  six  revolutions  had  been  performed  when  the  col- 
lision occurred.  Some  of  the  witnesses  think  that  the  force  of  the 
steamer  was  checked,  so  that  its  movement  up  the  river  could 
scarcely  be  perceived  when  the  steamer  struck  the  flat-boat. 

It  has  happened  in  this  case,  as  in  all  other  cases  of  collision, 
that  the  witnesses  on  board  of  their  respective  boats,  from  the  cir- 
cumstances which  surrounded  them,  and  the  favorable  impressions 
naturally  felt  in  regard  to  the  efforts  made  by  their 
[  *  64  ]  *  respective  crews  to  save  the  property  and  lives  under 
their  charge,  differ  widely  in  their  opinions.  The  steam- 
boat received  but  little  or  no  injury  by  the  collision;  but  the  flat- 
boat,  in  its  structure  and  cargo,  received  material  injury.  The 
evidence  fully  proves  this^  not  only  in  regard  to  the  flat-boat  and 
cargo,  but  also  as  to  the  expense  and  loss  to  which  the  owner  was 
subjected. 

It  is  unnecessary  to  go  into  detail  to  show  the  facts  proved.  It 
is  enough  to  know  the  character  of  the  transaction,  and  the  respon- 
sibilities incurred  by  the  respective  parties. 

The  general  rule  is,  where  two  vessels  meet  each  other,  one  pro- 
pelled by  steam  and  the  other  by  the  winds,  the  steamer  must  give 
way,  and  avoid  a  collision.  To  this  no  one  can  object;  but,  like 
other  general  rules,  it  may  be  subject  to  exceptions. 

The  Yazoo  extends,  from  its  junction  with  the  Mississippi  river, 
some  two  hundred  miles  and  upwards  into  the  State  of  Mississippi, 
and  in  some  parts  its  navigation  requires  care  and  experience.  Its 
channel  widens  and  deepens  as  the  volume  of  water  increases ;  but 
it  is  a  narrow  river,  and  its  course  is  crooked — but  the  Stacy  and 
other  boatfl  of  a  large  class  for  inland  boats,  navigate  it  with  sue* 
eess. 
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Several  of  the  steamboat  witnesses  think  that  a  flat-boat,  laden 
with  three  hundred  and  seventy  bales  of  cotton,  ought  not  to  run 
on  a  dark  night,  but  should  be  tied  up,  where  the  channel  is  nar- 
row, and  have  fixed  lights,  which  distinguish  it  from  a  place  of 
landing.  Other  witnesses  differ  from  the  above,  and  say  that  an  in- 
land navigation  so  long  and  important  as  this,  ought  to  be  left  free 
to  the  enterprise  of  its  inhabitants.  This  is  more  congenial  to  the 
spirit  of  our  people  than  a  regulation  which  would  retard  com- 
merce, without  any  adequate  beneficial  results.  No  measure  of 
this  character  could  well  be  adopted,  without  an  accurate  survey  of 
the  river,  in  which  the  points  of  danger  should  be  designated. 
Until  this  shall  be  done,  it  would  seem  most  judicious  not  to  go 
beyond  a  regulation  for  boats,  passing  each  other  in  ascending  and 
descending  this  river,  having  lights,  and  giving  notice  of  their  ap- 
proach. There  are  regulations  which  apply  to  our  inter- 
nal ♦navigation,  embracing  our  rivers  and  other  waters.  [  *56  ] 
Under  these,  every  master  of  a  boat  should  act  with  a 
presumed  knowledge  of  his  duty,  and  be  held  responsible  accord- 
ingly. 

We  think,  in  several  particulars,  the  captain  of  the  flat-boat  was  in 
fault.  He  should  have  had  one  or  more  steady  and  fixed  lights  on  one 
or  more  conspicuous  parts  of  his  boat.  He  should  have  been  careful, 
by  having  the  upper  and  lower  end  sweeps  or  oars  so  worked  as  to 
have  occupied  near  the  shore  of  the  river,  giving  a  sufficient  passage 
to  the  ascending  steamboat.  Especially  he  should  have  so  guided 
his  boat  as  to  have  kept  it  on  a  straight  line  of  the  water,  and  not 
on  a  diagonal  course.  It  is  easily  perceived  that,  from  the  position 
of  the  flat-boat,  it  was  difficult,  if  not  impracticable,  to  ascend  the 
river  by  the  steamer  without  striking  the  flat-boat,  in  the  position 
it  occupied. 

But  we  think  there  was  also  fault  in  the  steamer.  In  rounding 
the  point,  it  is  admitted,  the  steamer  was  at  least  three  hundred 
yards  below  the  flat-boat.  Seeing  the  light  ahead,  the  master,  in 
the  use  of  ordinary  caution,  should  have  stopped  his  boat  at  once, 
and  reversed  her  wheels,  until  the  locality  of  the  light  was  clearly 
ascertained.  It  is  no  excuse,  that  he  mistook  the  light  for  a  place 
of  landing.  The  commander  cannot  lesson  his  responsibility  by 
alleging  his  mistake.  He  is  bound  to  make  no  mistake,  for  it  is 
his  duty  to  stop  his  boat  where  he  doubts,  until  he  ascertains  the 
facts.  Had  this  been  done,  the  collision  could  not  have  occurred. 
He  could  have  backed  his  boat,  until  he  avoided  the  flat-boat.  In 
not  having  done  this,  the  steamer  was  in  fault,  and  the  damages 
must  be  divided  between  the  two  boats^  and  also  the  costs.  ^  , 
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Some  doubts  faave  been  suggested  whether,  ia  the  exercise  of  the 
admiralty  jurisdiction,  some  limit  may  not  be  interposed. 

Under  the  English  system^  the  ebb  and  flow  of  the  tide,  with  few 
if  any  exceptions,  established  the  fact  of  navigability ;  and  this  was 
the  course  of  decision  in  this  country,  until  recently. 

The  vast  extent  of  our  fertile  country,  its  increasing  oommerce, 
its  inland  seas,  bays,  and  rivers,  open  to  us  a  commercial 
[  *  56  ]  *  prosperity  in  the  future  which  no  nation  ever  enjoyed. 
Our  contracted  Tiews  of  the  English  admiralty,  which  was 
limited  by  the  ebb  and  flow  of  the  tide,  were  discarded^  and  the 
more  liberal  principles  of  the  civil  law,  equally  embraced  by  the 
constitution,  were  adopted. 

This  law  is  commercial  in  ita  character,  ^tnd  applies  to  all  navi- 
gable waters,  except  to  a  commerce  exclusively  within  a  State. 
Mauy  of  our  leading  rivers  are  sometimes  uonavigable;  but  this 
cannot  affect  their  navigability  at  other  times.  A  commerce  car- 
ried on  between  two  or  more  States  is  subject  to  the  laws  and  regu- 
lations of  congress,  and  to  the  admiralty  jurisdiction. 

Upon  the  whole,  the  decree  of  the  circuit  court  is  reversed;  and 
the  cause  is  remanded,  under  the  above  order  of  this  court. 

Mr.  Justice  Campbell  dissented,  and  Mr.  Justice  Catron  con- 
curred for  the  reason  stated  by  him. 

Mr.  Justice  Campbell  dissenting: 

The  decree  in  the  circuit  court,  dismissing  the  libel  in  this  cause, 
was  rendered  before  the  judgment  in  this  court  in  the  case  of  Jack- 
son v.  Magnolia,  20  How.  292,  was  given.  There  is  no  material 
difference  in  the  cases.  The  reasons  for  the  judgment  of  the  cir- 
cuit court  in  this  case  are  contained  in  the  opinion  filed  by  me  in 
that  case.  I  do  not  consider  it  necessary  or  proper  to  repeat  them 
here.  I  concur  in  the  judgment  of  the  court  upon  the  merits  of 
the  cause. 

Mr.  Justice  Catbon  concurs  with  the  opinion  of  the  court,  because 
the  question  of  jurisdiction,  involved  in  this  cause,  was  ruled  in  the 
case  of  the  Magnolia^  referred  to  by  Mr.  Justice  Cakpkll. 
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Springfield  Township,  Plaintiff  in  Error,  v.  John  H.  Quick,  Aud- 
itor, and  William  Robeson,  Treasurer,  of  I'ranklin  County. 

22  U.  50. 
ScnooL  Lands — Application  of  tub  Funds  abisino  from  theib  Sale. 

1.  The  fund  arising  from  the  sale  of  the  sixteenth  section  in  each  township  is,  by  act 
of  congress,  to  be  used  exclusively  for  the  schools  in  that  township. 

2.  Bat  an  aotof  the  State  legislaUirewbioIi,  preserving  this  principle,  equalizes  the 
diatribatioQ  of  scbooL  funds  from  other  sources  ampng  all  the  townships,  including 
this  fund,  but  in  such  a  manner  that  none  of  it  is  diverted,  does  not  violate  the  act 
of  congress,  though  a  townsliip  may  not  get  its  proportionate  share  of  the  fund 
arising  from  other  sources,  by  reason  of  the  amount  it  receives  from  the  sale  of  its 
sixteenth  section. 

Writ  of  error  to  the  supreme  court  of  Indiana. 

The  State  of  Indiana  passed  a  statute  which  directed  that  all  the 
school  fund,  to  which  each  county  was  entitled,  including  that 
from  the  sale  of  the  sixteenth  section,  should  be  divided  among  the 
townships  according  to  the  number  of  children  therein.  The  State 
court  held  this  unconstitutional,  as  regarded  the  fuqd  arising  from 
the  sixteenth  section.  The  legislature  then  amended  the  law  so  as 
to  declare  that  all  the  funds  arising  from  that  source  should  go 
exclusively  to  the  township  in  which  the  section  lay,  whereby  in 
some  instances  an  inequality  would  result  in  the  distribution  of  the 
school  fund  from  other  sources.  The  township  of  Springfield, 
which  did  not  get  a  proportion  of  this  latter  fund  equal  to  other 
townships,  measured  by  the  number  of  children,  by  reason  of  the 
larger  sum  arising  from  the  sale  of  its  sixteenth  section,  brought 
this  suit  to  compel  an  equal  distribution  of  that  fund,  without  re- 
gard to  the  sixteenth  section  fund;  and  the  case  being  decided 
against  it  in  the  State  court,  brought  this  writ  of  error. 

Mr.  Barbour  J  for  plaintiff  in  error. 

Mr,  JoneSy  for  defendants. 

*Mr,  Justice  Catbon  delivered  the  opinion  of  the  court.  [  *  68  ] 
The  twenty-rfifth  section  of  the-  judiciary  act  declares, 
that  where  isdrawn  in  question  the  construction  of  any  statuteof 
the  United  States,  and  the  decision  is  against  the  right  set  up  or 
claimed  by  either  party  under  the  act  of  congress,  such  decision 
may  be  re-examined^  and  reversed  or  affirmed,  in  the  supreme 
court,  on  writ  of  error. 

Here  it  is  claimed,  for  the  inhabitants  of  the  township,  that  the 
fund  arising  from  the  proceeds  of  the  sixteenth  section  shall  not 
be  estimated  in  distributing  the  general  school  fund  of  the  State^ 


236         SUPREME  COURT  OP  THE  UNITED  STATES. 

Kock  V.  EmmerliDg. 

derived  from  taxes  paid  into  the  State  treasury.  The  acts  of  the 
legislature  equalize  the  amount  that  shall  be  appropriated  for  the 
education  of  each  scholar  througliout  the  State,  taking 
[  *  69  ]  into  the  estimate  the  moneys  derived  from  *  the  proceeds 
of  the  sixteenth  section,  with  the  proviso,  that  the  whole 
of  the  proceeds  shall  be  expended  in  the  township.  If  it  be  more, 
then  an  equal  portion  to  each  scholar  elsewhere  furnished  by  the 
State  fund — still,  the  township  has  the  benefit  of  such  excess,  but 
receives  nothing  from  the  treasury;  and,  if  it  be  less,  then  the 
deficiency  is  made  up,  so  as  to  equalize  according  to  the  general 
provision. 

And  the  question  here  is,  whether  the  State  laws  violate  the  acts 
of  congress  providing  that  the  proceeds  of  the  sixteenth  section 
shall  be  for  the  use  of  schools  in  the  township.  And  our  opinion  is, 
that  expending  the  proceeds  of  the  sixteenth  section  for  the  exclu- 
sive use  of  schools  **in  the  township"  where  the  section  exists,  is 
a  compliance  with  the  legislation  of  congress  on  the  subject;  nor  is 
the  State  bound  to  provide  any  additional  fund  for  a  township  re- 
ceiving the  bounty  of  congress,  no  matter  to  what  extent  other 
parts  of  the  State  are  supplied  from  the  treasury. 

The  law  is  a  perfectly  just  one;  but  if  it  were  otherwise,  and  the 
school  fund  was  distributed  partially,  nevertheless  those  receiving 
the  bounty  from  congress  have  no  right  to  call  on  this  court  to  in- 
terfere with  the  power  exercised  by  the  State  legislature  in  laying 
and  collecting  taxes,  and  in  appropriating  them  for  educational 
purposes,  at  its  discretion. 

We  hold,  that  a  true  construction  was  given  to  the  acts  of  con- 
gress referred  to,  and  order  that  the  judgment  be  affirmed. 


Charles  Kock,  Plaintiff  in  Error,  v.  Louis  EMMERLma. 

22  H.  69. 
CoKPEMSATioir  OF  Real  Estate  Bboeers. 
YHiere  a  person  employed  a  real  estate  broker  to  sell  his  property,  and  the  broker  made 
a  sale  on  terms  to  which  the  vendor  and  purchaser  agreed,  the  broker  is  entitled  to 
the  usaal  compensation,  notwithstanding  his  principal  afterwards  refused  to  com- 
Dlete  the  sale  by  executing  the  necessary  writings. 

Writ  of  error  to  the  circuit  court  for  the  eastern  district  of 
l^uisiana.     The  case  is  fully  stated  in  the  opinion. 


Mr,  Pike,  for  plaintiff  in  error. 
Mr.  Betyaminy  for  defendant. 
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*Mr.  Justice  McLeak  delivered  the  opinion  of  the  court.  [  *  72  ] 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Louisiana. 

An  action  was  brotight  by  Emmerling,  an  alien,  against  Kock, 
a  citizen  of  Louisiana,  for  the  sum  of  five  thousand  dollars,  on  the 
purchase  and  sale  of  real  estate. 

Emmerling,  it  seems,  being  a  broker,  and  engaged  in  the  pur- 
chase and  sale  of  real  property,  was  employed  by  Kock  to  sell  a 
certain  plantation  on  the  Bayou  Lafourche,  known  as  the  Letory 
place,  and  by  his  written  instructions,  the  2d  April,  1857,  was 
authorized  to  sell  this  plantation  above  named  at  two  hundred  and 
fifty  thousand  dollars,  payable  one  fifth  cash,  and  the  remainder 
in  four  equal  installments,  bearing  eight  per  cent,  interest. 

The  petitioner,  it  is  alleged,  after  visiting  the  plantation  at 
various  times,  and  with  difierent  persons,  finally,  on  the  19th  of 
April,  1857,  made  an  agreement  with  Jacob  Denny,  a  resident  of 
Liouisiana,  to  purchase  the  plantation  at  the  price  fixed,  provided 
the  said  Eock  would  so  change  the  terms  of  payment  as  to  receive 
forty  thousand  dollars  in  cash,  and  the  remainder  in  six  annual 
installments,  bearing  seven  per  cent,  interest. 

Eock  consented  to  the  terms,  and  the  29tli  April  he  and  Denny 
met  at  New  Orleans  to  complete  the  contract.  Eock  insisted  that 
for  the  first  year's  credit  a  good  acceptance  for  thirty  thousand 
dollars  should  be  given,  and  agreeing,  if  this  were  done,  the  five 
thousand  dollars  remaining  on  the  first  term  should  be  equally 
divided  among  the  other  five  terms,  so  that  the  first  year's  pay- 
ment should  be  thirty  thousand  dollars,  and  the  other  five  credit 
terms  should  be  thirty-six  thousand  dollars  each.  And  he  agreed 
to  take  as  satisfactory  the  acceptance  of  Messrs.  Fellows  &  Co.,  or 
Messrs.  Lavoe  &  McColl,  commission  merchants  of  New 
Orleans.  Messrs.  Fellows  *  &  Co.  agreed  to  accept  for  [  *  73  ] 
the  thirty  thousand  dollars,  and  Denny  oflered  to  advance 
the  forty  thousand  dollars,  and  in  every  other  respect  to  carry  out 
and  complete  the  proposed  contract.  But  Eock  refused  to  com- 
ply with  his  agreement,  capriciously,  as  it  would  seem,  as  he  as- 
signed no  reason  for  his  refusal,  except  that  he  was  going  to  Europe 
on  a  visit  with  his  family,  and  had  no  time  to  execute  the  title 
papers.  Denny  proposed  to  provide  for  the  payments,  and  receive 
the  title  on  his  return,  but  he  refused  to  sell  the  plantation. 

The  petitioner  alleged  that  the  contract  was  fully  executed  on 
liis  part,  and  on  the  part  of  Denny  ;  and  he  claims  a  recompense 
for  the  service  in  which  he  was  engaged,  at  the  rate  of  two  per 
cent,  on  two  hundred  and  fifty  thousand  dollars,  making  the  sum  ^ 
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of  five  thousand  dollars^  said  per  ceotage  being  the  usnal  estab- 
lished rate  of  broker's  commission  on  the  sales  of  plantations. 

The  defendant  denies  the  allegations  of  the  bill  in  the  circnit 
court, 

A  judgment  was  entered  in  the  circuit  court  for  thefium  claimed 
by  the  petitioner ;  from  which  judgment  the  defendant  has  appealed 
to  this  court. 

In  his  statement  of  facts,  the  district  judge  says:  ^' It  is  estab- 
lished by  the  proof  that  the  price  of  the  plaatation  was  two  hun- 
dred and  fifty  thousand  dollars^  and  the  rate  of  commissions  of 
brokers  on  sales  of  plantations  was  two  per  oenl."  This  is  the 
ordinary  mode  of  bringing  before  this  court  a  writ  of  error  on  a 
statement  of  facts  in  Louisiana  by  the  di6ti*ict  judge.  MoGavock 
t7.  Woodlief,  20  How.  225. 

There  would  seem  to  be  no  doubt  on  the  merits  of  this  case. 
The  terms  of  the  contract  as  to  the  sale  were  specific  and  unmis- 
takable, and  everything  was  done  that  could  be  done  by  the  pur- 
chaser to  carry  out  the  contract;  but  the  vendor,  without  any 
reason,  refused  to  complete  it. 

The  broad  ground  is  assumed,  that  no  contract  of  this  character 
can  be  specifically  enforced,  unless  it  has  been  fully  executed. 

In  the  cas*  of  McGavock,  above  cited,  the  court  say:  **The 
terms  of  the  sale,  as  given  by  the  vendor  to  the  plaintiff, 
[  *  74  ]  the  *  broker,  were  simple  and  specific,  cfcc,  and  Long,  the 
purchaser,  agreed  to  these  terras,  as  averred  in  the  peti- 
tion, and  not  questioned  in  the  case;  and  if  he  had  offered,  and 
was  in  a  condition  to  consummate  the  agreement  according  to  its 
terms,  no  doubt  the  commission  would  have  been  earned,  and  the 
recovery  below  right."  But  a  change  was  proposed  by  Longy 
which  prevented  the  arrangement. 

Civil  Code,  2035,  declares,  **  The  condition  is  considered  as  ful- 
filled, when  the  fulfillment  of  it  has  been  prevented  by  the  party 
bound  to  perform  it/'  In  addition  to  this,  the  following  authori- 
ties have  been  cited:  Righter  t?.  Alaraon,  4  Rob.  45;  Wells  v. 
Smith,  3  La.  Rep.  501;  Levistones  t;.  Landreaux,  6  Annual,  26; 
Lestrade  t;.  Perrera,  6  Annual,  3U8. 

It  is  not  perceived  why  a  contract  to  ^ell  property,  real  or  per- 
sonal, on  commission,  should  not  be  governed  by  the  same  rules  aa 
other  sales.  If  a  usage  has  been  established  iu  Louisiana,  aa  seems 
to  be  the  case,  for  the  sales  of  plantations,  such  usage,  being  rea- 
sonable, should  govern  in  the  absence  of  a  special  agreement. 

Nothing  is  more  common  in  our  large  cities  than  to  charge 
brokerage  for  procuring  the  loan  of  money.     This  varies  as  the 
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money  market  rises  or  falls.  One  per  cent.,  and  sometimes  two, 
is  charged  for  this  service.  The  same  rule  applies  as  to  the  sale 
of  property.  Where  the  contract  is  fair,  it  is  not  perceived  why 
such  compensation  should  not  be  paid,  as  agreed  by  the  parties,  or 
by  an  established  usage. 

Where  the  vendor  is  satisfied  with  the  terms,  made  by  himself, 
through  the  broker,  to  the  purchaser,  and  no  solid  objection  can 
be  stated,  in  any  form,  to  the  contract,  it  would  seem  to  be  clear 
that  the  commission  of  the  agent  was  due,  and  ought  to  be  paid. 
It  would  be  a  novel  principle  if  the  vendor  might  capriciously 
defeat  his  own  contract  with  his  agent  by  refusing  to  pay  him  when 
he  had  done  all  that  he  was  bound  to  do.  The  agent  might  well 
undertake  to  procure  the  purchaser;  but  this  being  done,  his  labor 
and  expense  could  not  avail  him,  as  he  could  not  coerce  a  willing- 
ness to  pay  the  commission  which  the  vendor  had  agreed  to  pay. 
Such  a  state  of  things  could  only  arise  from  an  express 
understanding  *  that  the  vendor  was  to  pay  nothing,  un-  [  *  Y5  ] 
less  he  should  choose  to  make  the  sale. 

The  jujigment  of  the  circuit  court  is  affirmed. 

Mr.  Justice  Catron  and  Mr.  Justice  Gsieb  dissented. 


EusHA  MoRMLL,  Plaintiff  in  Error,  v.  Cone  and  Cone. 

22  H.  75. 

Bale  akd  Oopveyawob  of  Land  under  Power  of  Attorney— How  fab  Necessary 

TO  Comply  with  Conditions  or  the  Power. 

1.  Where  a  power  of  attorney  authorized  the  ageot  to  sell  and  convey  a  larg«  nnmher 
of  different  parcels  of  land,  hat  upon  condition  that  any  part  of  the  purchase  money 
not  paid  down  must  he  secured  hy  mortgage  on  real  estate,  this  must  he  strictly  com- 
plied with  or  the  conveyance  is  void. 

2.  But,  after  long  acquiescence  and  subsequent  sale  to  bona  fide  purchasers,  the  state- 
ment of  one  of  the  grantors,  that  he  is  informed  and  believes  that  most  of  the  lands 
had  been  sold  without  security  or  payment,  except  promissory  noCes,  which  he  is 
informed  and  believes  were  in  the  hands  of  the  agent  when  he  died,  a  copy  of  which 
he  annexes  to  his  deposition,  is  inadmissible  to  contradict  the  presumption  that  the 
agent  complied  with  the  conditions  of  his  power  of  attorney  in  this  case. 

Thk  is  a  writ  of  error  to  the  circuit  court  for  the  northern  dis- 
trict of  Illinois.  The  case  is  sufficiently  stated  in  the  opinion  of 
the  court. 


Mr.  WiUiamSy  for  plaintiff  in  error. 
Mr.  Brouminffy  for  defendant. 
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[  *  79  ]      *  Mr,  Justice  Campbell  delivered  the  opinion  of  the 
court. 

This  suit  was  brought  for  the  recovery  of  a  parcel  of 
[  *80  J  land  lying  *in  the  tract  appropriated  for  military  boun- 
ties in  Illinois,  and  granted  by  the  United  States  in 
1818  to  Benjamin  Abbott,  a  private  in  their  army  in  the  war  of 
1812,  as  bounty.  The  title  of  the  plaintifiF  consisted  of  a  certified 
copy  of  the  patent  to  Abbott,  and  a  quit-claim  deed  of  Abbott  to 
him,  dated  in  1855.  He  also  produced  a  deed  from  Nathaniel 
Abbott  to  him,  dated  in  1838.  The  defendants  exhibited  the 
original  patent  to  Abbott;  his  deed  to  Nathaniel  Abbott,  dated  in 
1818,  for  the  same  land  ;  a  deed  from  Nathaniel  Abbott,  John  Low, 
and  John  D.  Abbott,  dated  12th  September,  1820,  to  William 
O'Hara,  and  executed  by  Abraham  Beck  as  attorney,  and  connected 
themselves  with  this  deed  by  a  number  of  mesne  conveyances,  the 
last  of  which  was  to  the  defendants,  and  was  executed  in  April, 
1850.  They  entered  upon  the  land  under  this  deed,  and  paid  taxes 
until  the  commencement  of  this  suit.  These  conveyances  were 
recorded  in  the  proper  office.  The  questions  presented  by  the  bill 
of  exceptions  sealed  for  the  plaintiff  on  the  trial  arise  on  the  con- 
veyances to  William  O'Hara,  by  Nathaniel  Abbott,  John  Low,  and 
John  D.  Abbott. 

This  deed  purports  to  have  been  made  upon  a  pecuniary  consid- 
eration, the  amount  and  receipt  of  which  is  acknowledged.  The 
letter  of  attorney  to  Beck  is  dated  the  14th  July,  1820,  and  was 
recorded  the  30th  July,  1821.  It  authorizes  the  attorney  to  sell 
and  convey  some  sixty-four  parcels  of  land,  including  the  one  in 
dispute,  in  the  military  tract  described  in  a  schedule  annexed,  for 
such  price  and  to  such  persons  as  he  might  think  fit,  and  to  make, 
execute,  and  deliver  good  and  suflScient  warranty  deeds  to  them. 
To  the  ordinary  testimonium  clause  a  proviso  was  added,  *^  that  the 
condition  is  understood  to  be  such,  that  our  said  attorney  is  to  take 
sufficient  security  on  real  estate  for  all  the  lands  which  may  be  sold 
on  a  credit."  The  donors  of  this  power  of  attorney  reside  in  New 
Hampshire;  the  attorney  in  Missouri. 

The  plaintiff  read  a  deposition  of  John  Low,  one  of  the  donors 
of  the  power,  from  which  we  collect  that  Beck,  the  attorney,  was 
verbally  authorized  to  find  a  purchaser  for  the  land  described  in 
the  schedule,  and  other  parcels  in  the  military  tract  in 
[  *  SI  ]  Illinois,  and  agreed  with  O'Hara  upon  the  price  *  and 
term  of  credit.  That  this  agreement  was  communicated 
by  letter  to  the  witness,  who  sanctioned  it,  and  sent  a  power  of 
attorney  to  Beck  to  complete  the  sale  and  to  execute  the  titles,  but 
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to  reserve  a  mortgage  on  the  lands  sold  to  secure  the  payment  of 
the  purchase  money. 

0*Hara  objected  to  giving  a  mortgage  upon  the  lands  purchased 
by  him,  but  oflTered  to  give  security  upon  other  real  property.  There- 
upon the  attorney  prepared  a  deed  for  all  the  lands  embraced  in  the 
contract  to  O'Hara,  and  took  his  notes  for  the  purchase  money,  and 
gave  to  him  his  guaranty  that  his  constituents  would  confirm 
the  sale,  and  received  from  him  a  covenant  that  whenever  Beck 
should  receive  a  power  of  attorney  to  convey  said  lands  and  confirm 
his  proceedings,  and  deliver  the  same  to  him,  O'Hara,  he  would 
deliver  to  Beck  for  his  constituents  a  sufficient  mortgage  upon  real 
property  to  secure  the  price.  The  power  of  attorney  produced  by 
the  defendants  was  prepared  by  Beck  without  the  condition,  and 
sent  to  Low,  to  be  executed  by  him  and  the  others,  to  enable  him 
to  fulfill  the  agreement.  This  was  done  by  them  after  adding  the 
condition,  on  the  12th  February,  1821.  The  witness  says  that 
there  was  no  such  schedule  attached  to  it.  He  answers  from  in- 
formation and  belief  that  Beck  did  not  collect  from  O'Hara  any 
money,  or  receive  from  him  any  further  security.  The  district 
judge,  upon  this  testimony,  instructed  the  jury  that  the  defendants 
had  the  superior  title,  and  their  verdict  was  accordingly  rendered 
for  them. 

The  authority  conferred  upon  the  mandatary  by  the  letter  of 
attorney  is  special  and  limited,  and  his  acts  under  it  are  valid 
only  as  they  come  within  its  scope  and  operation.  He  was  bound 
to  conform  to  the  conditions  it  contains,  and  in  its  execution  to 
adopt  the  modes  it  indicates. 

He  was  authorized  to  sell  the  lands  for  cash,  or  on  a  credit  with 
security  on  real  property,  to  execute  a  deed  describing  the  consid- 
eration, acknowledging  its  payment,  and  to  receive  the  money  or 
securities  the  purchaser  might  render.  Peck  v,  Harriott,  6  S.  and 
R.  149;  9  Leigh  R.  387.  But  he  was  not  authorized  to  exchange 
the  lands  for  other  property,  or  to  accept  the  notes  of  the 
vendee  as  cash,  or  to  accept  personal  security,  *or  any  [  *  82  ] 
form  of  security  except  that  specified  in  the  condition. 
Hon  est  in  facilitate  mandaiarii  addere  vel  demere  ordini  sibi  dato. 
These  propositions  are  not  disputed  as  applicable  to  cases  arising 
between  parties  to  the  original  contract,  in  which  the  limitations 
on  the  authority  and  the  circumstances  of  departure  from  it  in  the 
execution  are  understood.  But  it  is  contended  that  bona  fide  pur- 
chasers are  entitled  to  repose  credit  in  the  recitals  and  declarations 
of  the  attorney  as  expressed  in  his  deed,  that  disclose  the  mode  in 
which  the  authority  has  been  exercised,  and  will  be  protected 
Vol.  iii— 16  .„,,... .,  _ _  ^^.^ 
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against  their  falsity.  That  the  principal  is  estopped  to  deny  their 
truth.  This  argument  rests  for  its  support  upon  the  hypothesis 
that  the  delinquency  of  the  mandatary  is  a  breach  of  an  equitable 
trust,  a  trust  cognizable  in  a  court  of  chancery  only,  a  court  that 
will  not  administer  relief  against  a  bona  fide  purchaser  having  the 
legal  title.  It  assumes  that  the  deed  made  by  the  attorney  invests 
the  grantee  with  the  legal  title,  notwithstanding  the  non-compli- 
ance with  the  condition.  If  this  were  true  the  inference  would 
follow.  Danbury  v.  Lockburn,  1  Meri.  626.  But  the  assumption 
is  not  tenable.  The  attorney  was  not  invested  with  the  legal 
estate.  He  was  the  minister,  the  servant,  of  his  constituent,  and 
his  authority  to  convey  the  legal  estate  did  not  arise  except  upon 
a  valid  sale  in  accordance  with  the  requirements  of  the  power. 

Doe  V.  Martin,  4  T.  R.  39;  Miuot  v.  Prescott,  14  Mass.  R.  495. 
The  deed  executed  by  the  attorney  is  apparently  within  the  scope 
of  his  power,  and  the  admission  of  payment  of  the  consideration  is 
competent  testimony  of  the  fact.  American  Fur  Co.  v.  United 
States,  2  Peters  R.  358.  But  it  is  competent  to  his  principal  to 
show  that  the  transaction  was  in  appearance  only,  and  not  in  fact 
within  the  authority  bestowed. 

And  the  question  arises,  was  there  any  testimony  to  be  submitted 
to  the  jury  to  repel  the  presumption  that  there  was  a  bona  fide 
execution  of  the  trust  reposed  in  the  attorney?  One  of  the  donors 
of  the  power,  but  who  does  not  appear  to  be  interested  in  the  land 
otherwise  than  by  the  recital  in  that  instrument,  admits  his  knowl- 
edge of  the  terms  of  the  sale  made  to  O'Hara;  that  this 
[  *  83  ]  power  was  remitted  to  Beck  to  validate  *  the  contract,  as 
far  as  it  had  been  executed,  and  to  enable  him  to  com- 
plete it  according  to  the  engagement  that  had  been  entered  into. 

The  power  of  attorney  and  the  deed  had  been  on  the  public 
records  for  thirty-four  years  before  this  suit  was  coraraenced,  and 
for  five  years  these  defendants  had  been  in  the  acutal  possession  of 
the  property.  It  had  been  repeatedly  sold  during  this  long  period. 
To  the  inquiry  made  of  the  witness,  whether  the  purchase  money 
had  been  paid  to  the  grantors,  or  whether  the  security  on  real 
J) roper ty  had  been  taken,  he  answers:  **This  affiant  is  informed 
and  believes  that  most  of  the  lands  were  sold  to  William  0*Hara 
without  security,  or  the  payment  of  anything  in  hand  upon  the 
l)romissory  notes  of  the  said  O'Hara,  which,  as  this  affiant  is  in- 
formed and  believes,  were  in  the  hands  of  Beck  at  the  time  of  his 
death,  and  copies  of  which  *  *  *  as  he  is  informed  and  believes, 
*  *  *  are  annexed."  It  is  the  opinion  of  the  court  that  this  testi- 
mony was  not  admissible;  and  although  it  was  read  to  the  jury, 
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it  did  not  contain  anything  to  warrant  a  conclusion  unfavorable  to 
the  title  of  the  defendants. 
Judgment  affirmed. 


Joseph  S.  Cucullu,  Plaintiff  in  Error,  t;.  Louis  EMMERUNa. 

22  H.  83. 
Practice  ih  Cases  frou  Louisiana. 
Where  a  case  is  submitted  to  the  circait  court  in  the  district  of  Louisiana,  and  the 
court  certifies  to  facts  which  support  the  plaintiff's  claim,  the  defendant,  who  took 
no  exception  in  the  course  of  the  trial,  cannot  be  permitted  here  to  argue  that  there 
was  not  sufficient  evidence  to  sustain  the  finding  of  facts  by  that  court. 

Writ  of  error  to  the  circuit  court  for  the  eastern  district  of  Louis- 
iana.    The  matter  is  well  stated  in  the  opinion. 

Mr,  Taylor,  for  plaintiff  in  error. 

Mr.  Benjamin^  for  defendant. 

*  Mr  Justice  Grier  delivered  the  opinion  of  the  court.  [  *  86  ] 

The  declaration  charges  that  the  plaintiff  below  was 
employed  by  Cucullu,  as  a  broker,  to  sell  a  plantation;  that  he 
effected  a  sale  on  terms  satisfactory  to  Cucullu  ;  that  the  sale  was 
consummated,  by  delivery  of  the  property  and  receipt  of  the  pur- 
chase money;  and  that  for  these  services  the  plaintiff  was  entitled 
to  a  brokerage  of  two  per  cent.,  which  Cucullu  refused  to  pay. 

The  facts  of  the  case  are  stated  by  the  court  below  in  the  nature 
of  a  special  verdict,  finding  the  allegations  of  the  declaration  to  be 
supported  by  the  evidence. 

It  has  been  objected  here,  that  such  a  contract  cannot  be  proved 
by  one  witness,  according  to  the  law  of  Louisiana.  That  objection 
should  have  been  made  to  the  court  below,  if  it  is  worth  anything. 
But  the  case  stated,  made  by  the  judge  to  whom  the  cause  whs 
submitted,  finds  facts,  and  not  evidence  of  facts;  consequently,  this 
court  cannot  inquire,  unless  upon  some  bill  of  exceptions  properly 
taken,  whether  the  evidence  was  sufficient  to  justify  the  finding  of 
the  court.  It  would  be  granting  a  new  trial,  because  the 
venlict  is  not  supported  *by  the  evidence,  without  any  [  *  87  ] 
bill  of  exceptions  to  the  admission  of  testimony  or  to  the 
charge  of  the  court. 

The  judgment  of  the  court  below  is  therefore  affirmed.  (7qqqTp 
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J.  W.  HoDQE  and  otheni,  Plaintiffs  in  Error,  v,  John  A.  Williams. 

22  H.  87. 

JUBISEICTIOH  Ain>  pRACnCTE  IH  SUPREME  CoiTBT. 

Where  a  writ  of  error  describes  the  real  plaintiff  in  error  as  defendaDt  io  error,  and 
vice  vena,  the  writ  is  fatally  defective,  and  caooot  be  amended  here ;  and  the  case 
must  be  dismissed  for  want  of  jurisdiction  in  this  court. 

Writ  of  error  to  the  district  conrt  for  tbe  eastern  district  of  Texas. 

Mr.  Hughes^  of  counsel  for  Williams,  called  the  attention  of  the 
court  to  the  defect  in  the  writ,  and  asked  leave  of  the  court  to 
amend  it ;  or,  if  this  could  not  be  done,  that  it  be  dismissed  for 
want  of  jurisdiction.  The  opinion  explains  the  grounds  of  the 
motion. 

Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  court. 

It  appears,  from  the  record  in  this  case,  that  an  action  was 
brought  in  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Texas,  by  John  A.  Williams,  against  Hodge  and  the 
other  defendants  named  in  the  proceedings,  and  at  the  trial,  the 
judgment  was  against  the  plaintiff*. 

The  writ  of  error  removing  the  case  to  this  court  is  in  the 

name  of  the  defendants  who  succeeded  in  the  court  below, 

[  ^  88  ]  *  and  do  not  desire  to  disturb  the  judgment ;  and  the 

plaintiff  in  that  court,  who  alleges  error  in  the  judgment, 

and  seeks  to  reverse  it,  is  made  the  defendant  in  the  writ  of  error. 

It  is  evident  that  the  writ  was  intended  to  be  sued  out  by  the 
.  plaintiff  in  the  court  below,  and  that  the  names  of  the  defendants, 
as  plainiiffii  in  the  writ,  were  used  without  their  authority ;  for  the 
errors  are  assigned  by  the  plaintiff*,  and  the  bond  states  that  a  writ 
of  error  has  been  sued  out  by  him,  and  tlie  citation  issued  by  tlie 
judge  is  directed  to  the  defendants,  and  served  on  their  counsel. 
And  it  is  obvious  that  the  writ  in  tlie  name  of  the  defendants  was 
an  oversight  of  the  clerk  by  whom  it  was  issued. 

But  the  amendment  proposed  cannot  be  made  here.  An  amend- 
ment presuppases  jurisdiction  of  the  case.  And  tliis  court  have  no 
appellate  j>ower  over  the  judgment  of  the  court  below,  unless  the 
judgment  is  brought  here  according  to  the  act  of  congress — that  is, 
by  writ  of  error ;  and  that  writ,  from  its  nature  and  character,  must 
be  sued  out  by  the  party  who  alleges  error  in  the  judgment  of  the 
inferior  court.  This  writ  is  not  mere  matter  of  form,  but  matter 
of  substance,  prescribed  by  law,  and  essential  to  the  jurisdiction  of 
this  court.     And  if  it  were  amended  here,  by  making  the  plaintiffs 
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in  error  defendants,  and  the  defendant  in  error  the  plaintiff,  it 
would  be  a  new  writ  made  here,  and  not  the  one  issued  by  the 
officer  appointed  by  law. 

Upon  this  principle,  the  court  have  uniformly  refused  to  amend 
writs  of  error ;  and  this  must  now  be  regarded  as  the  settled  prac- 
tice of  the  court.  It  has  repeatedly  refused  to  amend,  where  the 
partnership  name  of  a  firm  was  used  instead  of  the  proper  names 
of  the  parties ;  and  in  like  manner  it  has  refused  to  amend  where 
the  name  of  one  or  more  of  the  parties  were  given,  and  the  rest  des- 
ignated as  others  joined  with  them,  without  setting  out  the  names 
of  those  intended  to  be  included  as  others.. 

But  the  precise  point  now  before  us  was  decided  in  the  case  of 
Hines  v.  Papin,  at  December  term,  1857.  The  same  error  was 
committed  in  that  case  which  had  been  committed  in  this;  and 
the  error  was  equally  apparent,  as  in  the  present  instance, 
*  from  the  recital  in  the  bond  and  the  citation  and  service.  [  *  89  ] 
The  case  was,  indeed,  even  stronger  for  the  amendment 
than  this,  for  counsel  appeared  in  this  court  for  each  of  the  parties, 
and  offered  to  amend  by  consent.  Yet  the  court  refused  to  amend, 
upon  the  ground  that  consent  of  parties  would  not  give  jurisdiction, 
where  it  was  not  given  by  law  and  legal  process.  But  here  there 
is  no  appearance  for  the  parties  who  are  named  as  plaintiffs  in  the 
writ  of  error ;  and  if  we  order  the  amendment,  we  should  make 
them  defendants  in  a  suit  in  which  they  are  not  bound  to  appear  in 
that  character.  It  is  the  duty  of  the  party  who  desires  to  bring  a 
case  before  this  court,  to  see  that  proper  and  legal  process  is  sued 
out  for  that  purpose ;  and  if  he  fails  to  do  so,  he  has  no  right  to 
treat  the  defect  as  a  mere  clerical  error,  for  which  he  is  not  to  be 
held  responsible. 

The  opinion  in  the  case  of  Hines  v,  Papin,  above  referred  to,  was 
delivered  orally,  and  not  reduced  to  writing,  and  consequently,  does 
not  appear  in  the  printed  reports.  The  court  have  therefore  deemed 
it  advisable  to  state  now  the  practice  and  doctrine  of  the  court  in 
this  respect,  in  order  that  suitors  may  be  aware  of  the  necessity  of 
paying  proper  attention  to  the  process  they  issue,  and  not  subject 
themselves  to  costs  and  delay  by  errors  which  a  clerk,  in  the  hurry 
and  pressure  of  other  business,  will  unavoidably  sometimes  commit. 

The  writ  of  error  must  therefore,  upon  the  motion  before  the 
court,  be  dismissed,  as  it  cannot  be  amended. 
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The  United  States,  Appellants,  v.  Jambs  D.  Galbraith  and  others. 

22  H.  89. 
Califobkia  Land  Grants. 
The  decree  of  the  district  court  confirming  this  claim  is  reversed  and  remanded  for  a 
further  hearing  and  additional  testimony,  for  the  following  reasons: 

1.  The  titulo  or  concession  was  really  made  a  few  days  before  the  possession  of  Califor- 
nia by  the  Americans,  and  the  date  was  altered  to  make  it  appear  to  have  been  Febru- 
ary instead  of  June. 

2.  There  was  no  actual  occupation,  though  claimant  swears  there  was. 

3.  The  genuineness  of  the  governor's  signature  seems  to  be  very  doubtful. 

Appeal  from  the  district  court  of  the  United  States  for  the 
nort}iern  district  of  California.  The  case  is  fully  stated  in  the 
opinion. 

Mr.  Stanton  and  Mr.  GiUety  for  the  United  States. 

Mr.  Hepburn  and  Mr.  Brenty  for  appellees. 

[  *  94  ]  *  Mr.  Justice  Nei^n  delivered  the  opinion  of  the  court. 
This  is  an  appeal  from  the  district  court  of  the  United 
States  for  the  northern  district  of  California. 

The  appellees,  who  derived  their  title  from  Juan  N.  Padilla,  the 
original  grantee,  presented  their  claim  before  the  board  of  land 
commissioners  in  1852,  for  five  square  leagues  of  land  known  by 
the  name  of  Bclaa  de  TomaleSy  situate  in  the  county  of  Sonoma, 
California.  The  board,  after  hearing  the  proofs,  decreed  in  favor 
of  the  claim,  which  on  appeal  to  the  district  judge,  was  affirmed. 

The  documentary  evidence  of  the  title  includes  a  petition  to  the 
governor  for  the  tract,  dated  at  Monterey,  May  14th,  1846,  accom- 
panied with  a  certificate  of  Manuel  Castro,  prefect,  that 
[  '*'  95  ]  '*'  the  land  was  vacant  and  grantable,  dated  same  place, 
10th  same  month ;  a  mariginal  reference  for  information 
by  the  governor,  Pio  Pico,  dated  Los  Angeles,  20th  May,  1846;  a 
note  of  concession,  dated  same  place,  12th  June,  1846;  and  a 
formal  title,  dated  same  time  and  place,  both  signed  by 'the  gov- 
ernor, and  J.  M.  Moreno,  secretary  ad  interim. 

Proof  was  given  of  the  signatures  of  the  governor  and  secretary, 
and  that  these  papers  were  found  among  the  Mexican  archives, 
which  had  been  transferred  to  the  custody  of  the  surveyor  general 
of  the  United  States  for  California. 

The  original  grant  of  the  formal  title  to  the  grantee  was  given 
in  evidence  by  the  claimants,  dated  Los  Angeles,  12th  February, 
1846 ;  also,  a  certificate  of  the  governor  and  secretary,  ^of  the^  ap- 
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proval  on  the  12th  June  by  the  departmental  assembly,  dated  14th 
June,  1846. 

Some  attempt  was  made  to  prove  possession  and  occupation  by 
Padilla  before  and  since  the  date  of  the  grant,  which  were  denied 
by  the  government.  The  clear  weight  of  the  proof  in  the  case  is 
against  any  possession  or  occupation.  The  two  witnesses  in  sup- 
port of  it,  aside  from  Padilla,  clearly  confounded  the  possession  of 
the  ranch  of  Padilla,  called  the  Roblar  de  la  Miseria^  with  that  of 
the  BoUa  de  TomaleSj  both  of  which  are  in  the  same  section  of 
country.  Padilla  states  that  he  had  possession  of  the  land  in 
1844;  built  on  it  in  that  year;  that  he  cultivated  the  land,  and 
had  cattle  on  it  from  that  time  until  he  sold  it  to  Molena  and  Ber- 
reyesa,  in  the  latter  part  of  the  year  1848,  or  beginning  of  the 
year  1849.  In  this  he  is  expressly  contradicted  by  some  half  a 
dozen  witnesses,  some  of  whom  cannot  be  mistaken  as  to  the  facts. 
It  appears,  from  the  evidence,  that  Padilla,  at  the  breaking  out  of 
the  disturbances  in  the  early  part  of  1846,  adhered  to  the  Mexican 
government,  and  was  charged  with  having  been  concerned  in  kill- 
ing some  Americans  in  the  fore  part  of  that  year;  was  pursued  by 
an  American  force,  and  fled  from  that  part  of  the  country,  and  did 
not  return  until  after  the  war.  (See  also  the  testimony  of  Padilla 
in  the  case  of  the  claim  of  Josefa  de  Haro  and  others,  No.  101,  be- 
fore the  board  of  commissioners ;  and  see  his  grant  of  Rohlar  de  la 
Miseria,  25th  November,  1845.) 

*  It  is  admitted  that  the  original  grant  of  the  title  in  [  *  96  ] 
form,  which  was  in  the  hands  of  the  claimants,  has  been 
altered  so  as  to  bear  date  the  12th  February,  instead  of  the  12th 
June,  1846.     No  explanation  was  given  of  the  alteration,  though 
it  was  apparent  on  the  face  of  the  paper. 

The  genuineness  of  the  signature  of  the  governor,  Pio  Pico,  to 
the  certificate  of  the  approval  of  the  departmental  assembly,  was 
doubted  by  the  board  of  commissioners. 

The  board  say,  after  alluding  to  the  alteration  of  the  date  of  the 
grant,  **  there  are  many  things  connected  with  the  claim  which, 
under  the  conclusion  at  which  the  commission  has  arrived,  were 
not  altogether  satisfactory.  The  time  when  the  grant  was  made, 
only  a  few  days  before  the  Americans  took  possession  of  the  country, 
the  evident  and  palpable  attempt  to  alter  the  date  so  as  to  make  it 
appear  several  months  anterior  to  the  time  when  it  was  issued,  and 
the  manifest  want  of  similarity  in  the  signatures  of  Pio  Pico  to  the 
papers  of  approval,  with  the  usual  mode  of  signing  his  name,  are 
circumstances  which  greatly  detract  from  the  good  faith  of  the 
claim.     The  evidence,  however,  they  say,  makes  out  a,  prima  facie^ 
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case,  which,  in  the  absence  of  any  rebntttng  testimony,  entitles  the 
petitioners  to  a  decree  of  confirmation." 

The  court  is  of  opinion  that,  in  consideration  of  the  doubtful 
character  of  the  claim^  and  entire  want  of  any  merits  upon  the 
testimony,  the  decree  of  the  court  below  should  be  reversed,  and 
the  case  remitted  for  further  evidence  and  examination. 


Thb  Bank  of  Pittsbukgh,  Plaintiff  in  Error,  v,  John  S.  Neal  and 

Reuben  E.  Neal. 

22  H.  96. 
Bills  of  Ezchakoe— Filling  Blanks  afteb  Acceptance. 
Defendants,  residing  in  Indiana,  signed  ibeir  name  ai  acceptors  to  eight  bills  of  ex- 
change, which  were  blank  as  to  date,  amount,  and  names  of  drawer  and  payee,  and 
sent  them  to  Pittsburgh,  to  thoir  correspondent,  to  have  these  blanks  filled,  and  the 
drafts  sold  for  the  benefit  ot  the  defendaots,  which  was  done.  Four  of  these  drafts 
purported  on  their  face  to  be  first  of  exchange,  and  four  to  be  second  of  exchange: 
Held,  that  notwithstanding  these  words,  when  their  agent  sold  each  draft  thus 
accepted  for  value  to  a  bona  fide  purchaser,  the  defendants  were  liable  for  the  amount 
of  each  one  of  said  drafts  so  accepted  and  sold. 

Writ  of  error  to  the  circuit  court  for  the  district  of  Indiana. 
The  case  is  fully  stated  in  the  opinion. 

Mr.  Stanton  and  Mr.  Walker,  for  plaintiff  in  error. 

Mr.  Thompson  and  Mr,  Dunn,  for  defendants. 

[  ♦  104  ]  *  Mr.  Justice  Clifford  delivered  the  opinion  of  the  court. 
This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  district  of  Indiana.  All  of  the  questions  presented  in 
this  case  arise  upon  the  pleadings  and  the  facts  therein  disclosed. 
It  was  an  action  of  assumpsit,  brought  by  the  plaintiff  in  error  as 
the  holder  of  two  certain  bills  of  exchange,  against  the  defendants 
as  the  acceptors.  An  amendment  to  the  declaration  was  filed  after 
the  suit  was  commenced.  As  now  exhibited  in  the  transcript,  it 
contains  four  counts.  Two  of  the  counts  were  drawn  up  on  the 
respective  bills  of  exchange,  and  are  in  the  usual  form  of  declaring 
in  suits,  by  the  holder  of  a  bill  of  exchange  against  the  acceptor. 
Those  contained  in  the  amendment  are  special  in  form,  setting 
forth  the  circumstances  under  which  the  respective  bills  of  exchange 

were  drawn,  accepted,  and  negotiated,  and  averring  thac 
[  *  105  ]  these  *  acts  were  subsequently  ratified  by  the  defendants. 

To  the  merits  of  the  controversy  the  defendants  pleaded 
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the  general  issue,  and  filed  seven  special  pleas  in  bar  of  the  action. 
Demurrers  were  filed  by  the  plaintiff  to  each  of  the  special  pleas, 
which  were  duly  joined  by  the  defendants,  and  after  the  hearing, 
the  court  overruled  all  of  the  demurrers.  Those  filed  to  the  pleas 
responsive  to  the  first  and  second  counts  were  overruled  upon  the 
ground  that  the  pleas  were  sufficient,  and  constituted  a  good  bar 
to  the  action  ;  but  those  filed  to  the  fifth,  sixth,  seventh,  and  eighth 
pleas  were  overruled,  upon  the  ground  that  the  third  and  fourth 
counts,  to  which  those  pleas  exclusively  applied,  were  each  insuffi- 
cient in  law  to  maintain  the  action.  Whereupon,  the  plaintiff 
abiding  his  demurrers,  the  court  directed  that  judgment  be  entered 
for  the  defendants,  and  the  plaintiff  sued  out  a  writ  of  error,  and 
removed  the  cause  into  this  court.  It  being  very  properly  admitted, 
by  the  counsel  of  the  defendants,  that  the  first  and  second  counts  of 
the  declaration  are  in  the  usual  form,  it  is  not  necessary  to  determ- 
ine the  question  as  to  the  sufficiency  of  tlie  third  and  fourth,  and 
we  are  the  less  inclined  to  do  so,  from  the  fact  that  the  counsel  on 
both  sides  expressed  the  wish,  at  the  argument,  that  the  decision 
of  the  cause  might  turn  upon  the  question,  whether  the  plaintiff, 
on  the  facts  disclosed  in  the  pleadings,  was  entitled  to  recover 
against  the  defendants.  That  question  is  the  main  one  presented 
by  the  pleadings;  and  inasmuch  as  it  might  well  have  been  tried 
under  the  general  issue,  we  think  it  quite  unnecessary  to  consider 
any  of  the  incidental  questions  which  do  not  touch  the  merits  of 
the  controversy.  Special  pleading  in  suits  on  bills  of  exchange 
and  promissory  notes  ought  not  to  be  encouraged,  except  in  cases 
where  by  law  the  defense  would  otherwise  be  excluded  or  rendered 
unavailing.  Full  and  clear  statements  of  the  facts  as  disclosed  in 
the  pleadings,  were  presented  to  the  court,  at  the  argument,  by  the 
counsel  on  both  sides.  They  are  substantially  as  follows :  In  June, 
1857^  the  defendants,  residents  of  Madison,  in  the  State  of  Indiana, 
being  desirous  of  procuring  a  loan  of  money,  made  their  certain 
acceptances  in  writing  of  two  blank  bills  of  exchange,  in 
sets  of  two  *  parts  to  each  bill,  and  transmitted  the  four  [  *  106  ] 
blanks,  thus  accepted,  to  their  correspondent,  Lot  0.  Rey- 
nolds, then  and  still  residing  at  Pittsburgh,  in  the  State  of  Penn- 
sylvania. Both  sets  of  blanks  were  in  the  form  of  printed  blanks 
usually  kept  by  merchants  for  bills  of  exchange  in  double  sets, 
except  that  each  of  the  four  was  made  payable  to  the  order  of  the 
correspondent,  to  whom  they  were  sent,  and  was  duly  accepted  on 
its  face  by  the  defendants,  in  the  name  of  their  firm.  They  were 
in  blank  as  to  the  names  of  the  drawers  and  the  address  of  the 
drawees^  and  as  to  date^  and  amount,  and  time,  and  place  of  pay- 


250         SUPREME  COURT  OP  THE  UNITED  STATES. 

The  Bank  of  Piltsburgh  «.  Neal. 

ment.  When  the  defendants  forwarded  the  acceptances,  they  in- 
structed their  correspondent  to  perfect  them  as  bills  of  exchange, 
by  procuring  the  signatures  of  the  requisite  parties,  as  accommo- 
dation drawers  and  endorsers,  and  to  fill  up  each  with  the  appro- 
priate date,  and  with  sums  not  less  than  fifteen  hundred  nor  more 
than  three  thousand  dollars,  payable  at  the  longest  period  practi- 
cable, and  to  sell  and  negotiate  the  bills  as  perfected,  for  money, 
and  remit  the  proceeds  to  the  defendants.  Afterwards,  in  the 
month  of  July,  of  the  same  year,  the  defendants,  at  the  request  of 
the  person  to  whom  those  acceptances  were  sent,  made  four  other 
similar  acceptances,  and  delivered  them  to  him,  to  be  sold  and 
negotiated  as  bills  of  exchange,  in  double  sets,  for  his  own  use,  and 
with  power  to  retain  and  use  the  proceeds  thereof  for  his  own  ben- 
efit. They  were  in  all  respects  the  same,  in  point  of  form,  as  the 
four  acceptances  first  named,  and,  like  those,  each  of  the  four  parts 
was  made  payable  to  the  order  of  the  person  at  whose  request  they 
were  given,  and  was  duly  accepted  by  the  defendants  in  the  name 
of  their  firm.  When  they  delivered  the  sets  last  named,  they 
authorized  the  payee  to  perfect  them  as  bills  of  exchange,  in  two 
parts,  in  reasonable  amounts,  and  with  reasonable  dates.  Eight 
acceptances  were  thus  delivered  by  the  defendants  to  the  same 
person,  corresponding  in  point  of  form  to  four  bills  of  exchange, 
but  with  blanks  for  the  names  of  the  drawers  and  the  address  of 
the  drawees,  and  for  the  respective  amounts,  dates,  and  times  and 
places  of  payment.     Four  contained,  in  the  printed  form  of  the 

blanks,  the  words,  *' first  of  exchange,  second  unpaid;" 
[  *  107  ]  and  the  other  four  contained  in  *  the  corresponding  form 

the  words,  "second  of  exchange,  first  unpaid;"  but  in  all 
other  respects  they  were  alike.  All  of  the  first  class  were  perfected 
by  the  correspondent  as  bills  of  exchange  of  the  first  part,  and  were 
sold  and  negotiated  by  him  at  certain  other  banks  in  the  city  of 
Pittsburgh.  He  perfected  them  by  procuring  L.  0.  Reynolds  & 
Son  to  become  the  drawers,  addressed  them  to  the  defendants,  en- 
dorsed them  himself  in  blank,  and  procured  another  individual  or 
firm  to  become  the  second  endorser.  They  were  filled  up  by  him 
for  sums  varying  from  about  two  thousand  to  three  thousand  dol- 
lars, with  dates  corresponding  to  the  times  when  they  were  nego- 
tiated, and  were  respectively  made  payable  in  four  months  from 
date.  Contrary  to  his  instructions,  he  retained  the  proceeds  of  the 
one  first  negotiated,  which  he  had  been  directed  to  remit;  and  he 
also  retained  in  his  possession,  but  without  inquiry  or  complaint  on 
the  part  of  the  defendants,  the  other  four  acceptances,  constituting 
the  second  class.     On  the  first  day  of  August,  1857,  he  perfected 
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and  filled  up  as  a  separate  bill  of  exchange  one  of  the  last-named 
acceptances,  and  sold  and  negotiated  it  to  the  plaintiff  for  his  own 
use  and  benefit.  He  also  perfected  and  filled  up,  on  the  eighteenth 
day  of  the  samo  month,  another  of  tho  same  class,  in  the  samo 
manner,  and  for  tho  same  purpose^  and  on  the  same  day  sold  and 
negotiated  it  to  the  plaintiff.  Both  of  these  last-mentioned  bills  of 
exchange  vary  from  thocc  of  the  first  class,  not  only  in  dates  and 
amounts,  but  also  as  to  timo  and  place  of  payment,  and  are  in  all 
respects  single  bills  of  exchange.  They  were  each  received  and 
discounted  by  the  plaintiff,  without  any  knowledge  whatever  that 
either  had  been  perfected  and  filled  up  by  the  payee  without  au- 
thority, or  of  the  circumstances  under  which  they  had  been  intrusted 
to  his  care,  unless  the  words,  ''second  of  exchange,  first  unpaid," 
can  be  held  to  have  that  import. 

In  all  other  respects,  the  bills  must  be  viewed  precisely  as  they 
would  be  if  they  had  been  perfected  and  filled  up  by  the  defendants, 
and  for  two  reasons,  deducible  from  the  decisions  of  this  court: 

First.  Because,  where  a  party  to  a  negotiable  instrument 
*  intrusts  it  to  the  custody  of  another  with  blanks  not  filled  [  *  108  ] 
up,  whether  it  be  for  the  purpose  to  accommodate  the 
the  person  to  whom  it  was  intrusted,  or  to  be  used  for  his  own 
benefit,  such  negotiable  instrument  carries  on  its  face  an  implied 
authority  to  fill  up  the  blanks  and  perfect  the  instniment ;  and  as 
between  such  a  party  and  innocent  third  parties,  the  person  to 
whom  it  wa«  so  intrusted  must  be  deemed  the  agent  of  the  party 
who  committed  such  instrument  to  his  custody — or,  in  other  words, 
it  is  the  act  of  the  principal,  and  he  is  bound  by  it.  Goodman  v. 
Simonds,  20  How.  361 ;  Violet  i?.  Patton,  5  Cran.  142. 

Secondly.  Because  a  bona  fide  holder  of  a  negotiable  instrument, 
for  a  valuable  consideration,  without  notice  of  the  facts  which  im- 
peach its  validity  between  the  antecedent  parties,  if  he  takes  it 
under  an  endorsement  made  before  the  same  becomes  due,  holds 
the  title  unaffected  by  these  facts,  and  may  recover  thereon,  al- 
though, as  between  the  antecedent  parties,  the  transaction  may  be 
without  any  legal  validity.  Swift  v.  Tyson,  16  Peters,  16;  Gtood- 
man  v.  Simonds,  20  Howard^  363. 

Applying  these  principles,  it  is  obvious  that  the  only  question 

that  arises  on  this  branch  of  the  case  is  as  to  the  effect  of  the  words, 

''second  of  exchange,  first  unpaid,"  which  appear  on  the  face  of 

the  bills.     That  question,  under  the  circumstances  of  this  case,  is 

a  question  of  law,  and  not  of  feet  for  the  jury.     Three  decisions  of 

this  court  sustain  that  proposition ;  and  in  view  of  that  fact,  we 

think  it  unnecessary  to  d9  more  than  refer  to  those  decisions,  with- 

> 
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out  further  comment  in  its  support.  Andrews  v.  Pond  and  al.,  13 
Pet.  5;  Fowler  v.  Brantly,  14  Pet.  318;  Goodman  v.  Simonds,  20 
How.  366. 

Another  principle,  firmly  established  by  this  court,  and  closely 
allied  to  the  question  under  consideration,  will  serve  very  much  to 
elucidate  the  present  inquiry.  In  Downes  and  al.  v.  Church,  13 
Pet.  p.  207,  this  court  held,  that  either  of  the  set  of  bills  of  ex- 
change may  be  presented  for  acceptance,  and  if  not  accepted,  that 
a  right  of  action  presently  arises,  upon  due  notice,  against  all  the 
antecedent  parties  to  the  bill,  without  any  others  of  the 
[  *  109  ]  set  being  presented  ;  for,' say  the  *  court,  it  is  by  no  means 
necessary  that  all  the  parts  should  be  presented  for  accept- 
ance before  a  right  of  action  accrues  to  the  holder. 

Now,  if  either  of  the  set  may  be  presented,  and  when  not  accepted 
a  right  of  action  immediately  ensues,  it  is  difficult  to  see  any  reason 
why,  if  upon  presentation  the  bill  is  accepted,  it  is  not  competent 
for  the  endorsee  to  negotiate  it  in  the  market;  and  clearly,  if  the 
endorsee  may  properly  negotiate  the  bill,  a  bona  fide  holder  for 
value,  without  notice,  may  acquire  a  good  title.  In  this  connec- 
tion, Mr.  Chitty  says,  that  ^^  unless  the  drawee  has  accepted  another 
part  of  a  bill,  he  may  safely  pay  any  part  that  is  presented  to  him, 
and  that  a  payment  of  that  part  will  annul  the  effect  of  the  others ; 
but  if  one  of  the  parts  has  been  accepted,  the  payment  of  another 
unaccepted  part  will  not  liberate  the  acceptor  from  liability  to  pay 
the  holder  of  the  accepted  part,  and  such  acceptor  may  therefore 
refuse  to  pay  the  bearer  of  the  unaccepted  part;"  from  which  he 
deduces  the  rule,  that  a  drawee  of  a  bill  drawn  in  sets  should  only 
accept  one  of  the  set.    Chitty  on  Bills,  (10  Am.  ed.  by  Barb.)  155. 

Mr.  Byles  says:  "The  drawee  should  accept  only  one  part,  for 
if  two  accepted  parts  should  come  into  the  hands  of  different  hold- 
ers, and  the  acceptor  should  pay  one,  it  is  possible  that  he  may  be 
obliged  to  pay  the  other  part  also ;"  which  could  not  be,  unless  it 
was  comi>etent  for  the  holder  of  a  second  part  to  negotiate  it  in 
the  market.     Byles  on  Bills,  p.  310. 

Where  the  drawee  accepted  and  endorsed  one  part  to  a  creditor, 
as  a  security,  and  afterwards  accepted  and  endorsed  another  part 
for  value  to  a  third  person,  but  subsequently  substituted  another 
security  for  the  part  first  accepted,  it  was  held,  in  Holdsworth  v. 
Hunter,  10  Barn,  and  Cress.  449,  that,  under  these  circumstances, 
the  holder  of  the  part  secondly  accepted  was  entitled  to  recover  on 
the  bill ;  and  Lord  Tenterden  and  Baron  Parke  held  that  the 
acceptor  would  have  been  liable  on  the  part  secondly  accepted,  even 
if  the  first  part  bad  been  endorsed  and  circulated  unconditionally. 
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Judge  Story  says,  in  his  work  on  bills  of  exchange,  that 
the  *  bona  fidt  holder  of  any  one  of  the  set,  if  accepted,  [  *  110  ] 
may  recover  the  amount  from  the  acceptor,  who  would 
not  be  bound  to  pay  any  other  of  the  set  which  was  held  by  another 
person,  although  he  might  be  the  first  holder.     Story  on  Bills, 
sec.  226. 

No  authority  is  cited,  for  the  defendant,  to  impair  the  force  of 
those  already  referred  to;  but  it  is  not  necessary  to  express  any 
decided  opinion  upon  the  point  at  the  present  time.  Suffice  it  to 
say,  that  in  the  absence  of  any  authority  to  the  contrary,  we  are 
strongly  inclined  to  think  that  the  correct  rule  is  stated  by  Mr. 
Chitty,  and  that  such  is  the  general  understanding  among  mer- 
cantile men. 

But  another  answer  may  be  given  to  the  argument  for  the  de- 
fendant, which  is  entirely  conclusive  against  it ;  and  that  is,  that 
the  bills  described  in  the  first  and  second  counts  were  not  parts  of 
sets  of  bills  of  exchange.  They  were  perfected,  filled  up,  and  ne- 
gotiated, by  the  correspondents,  of  the  defendants,  to  whom  the 
blank  acceptances  had  been  intrusted  as  single  bills  of  exchange ; 
and  for  the  acts  of  their  correspondent,  in  that  behalf,  the  defend- 
ants are  responsible  to  a  hona  fide  holder  for  value,  without  notice 
that  the  acts  were  performed  without  authority. 

When  the  transaction  is  thus  viewed,  as  it  must  be  in  contem- 
plation of  law,  it  is  clearly  brought  within  the  operation  of  the 
same  rule  as  it  would  be  if  the  defendant  himself  had  improvi- 
dently  accepted  two  bills  for  the  same  debt.  In  such  cases,  it  is 
held,  that  the  acceptor  is  liable  to  pay  both,  in  the  hands  of  inno- 
cent holders  for  value.    Davidson  v.  Robertson,  3  Dow.  P.  C.  228. 

Lord  Eldon  said,  in  that  case:  **Here  were  two  bills  for  the 
same  account,  and  supposed  to  be  for  the  same  sums;  they  who 
were  to  pay  them  had  a  right  to  complain  that  there  were  two,  and 
yet  they  were  bound  to  pay  both,  in  the  hands  of  iona^rfc  holders, 
if  accepted  by  them,  or  by  others  for  them,  having  authority  to 
accept," 

To  suppose,  in  this  case,  that  the  words  *^  second  of  exchange, 
first  unpaid,"  import  knowledge  to  the  plaintifi*  that  the  bills  were 
drawn  in  sets,  would  be  to  give  them  an  eflect  contrary  to 
the  averments  of  the  defendants'  pleas,  as  well  as  *con-  [  *  111  ] 
trary  to  the  admitted  fact  that  they  were  not  so  drawn; 
and  for  those  reasons  the  theory  cannot  be  sustained. 

In  view  of  all  the  facts  as  disclosed  in  the  pleadings,  we  think 
the  case  clearly  falls  within  the  operation  of  the  rule,  generally 
applicable  in  cases  of  agency,  that  where  one  of  two  innocent  par- 
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ties  must  suffer,  through  the  fraud  or  negligence  of  a  third  party, 
the  loss  shall  fall  upon  him  who  gave  the  credit.  Fitzherbert  v. 
Mathen,  1  Term.  16,  per  Duller;  Androscoggin  Bank  v,  Kimball, 
10  Gush.  3*73;  Montague  v,  Perkins,  22  Eng.  L,  and  Eq.  516. 

Business  men  who  place  their  signatures  to  blanks,  suitable  for 
negotiable  bills  of  exchange  or  promissory  notes,  and  intrust  them 
to  their  correspondents,  to  raise  money  at  their  discretion,  ought  to 
understand  the  operation  and  effect  of  this  rule,  and  not  to  expect 
that  courts  of  justice  will  fail  in  such  cases  to  give  it  due  applica- 
tion. 

According  to  the  views  of  this  court,  the  demurrers  to  the  several 
pleas  filed  to  the  first  and  second  counts  of  the  declaration  should 
have  been  sustained.  Having  come  to  that  conclusion,  it  is  unnec- 
essary to  examine  the  other  propositions  submitted  on  behalf  of 
the  defendants. 

The  judgment  of  the  circuit  court  is  therefore  reversed,  with 
costs,  and  the  cause  remanded,  with  directions  to  enter  judgment 
for  the  plaintiff,  as  upon  demurrer,  on  the  first  and  second  counts 
of  the  declaration. 


The  Insurance  Company  op  the  Valley  op  Virginia,  Plaintiffs  in 
Error,  v.  Moses  C.  Mordecai. 

22  H.  111. 
Ihsurakcb  of  Freight  for  a  Round  Voyage  with  Port  of  Disoharob. 

1.  The  language  of  the  contract  of  inouraDce  is  that  "  Mordecai  <&  Co.  are  insured  oa 
freight  of  barque  Susan,  hence  to  Rio  Janeiro,  and  from  thence  to  port  of  discharge 
in  the  United  States."  At  Rio  she  took  on  a  cargo  for  her  return  voyage,  and  started, 
and  was  compelled  to  put  back  to  Rio,  wliere  she  was  condemned  as  unseaworthy : 
Held,  that  the  contract  was  for  insurance  of  all  freight  at  risk  at  any  time  during 
the  outward  or  return  voyage,  and  covered  the  freight  lost  by  the  failure  to 
complete  the  delivery  of  the  return  cargo. 

2.  That  the  question  whether  the  policy  was  an  open  or  valued  policy,  or  whether 
the  company  was  released  by  reason  of  the  condemnation  of  the  vessel,  cannot  be 
raised  here,  because  they  were  not  raised  in  the  court  below,  so  far  as  the  record 
shows. 

Writ  of  error  to  the  circuit  court  for  the  district  of  South  Caro- 
lina.    The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 


Mr,  Rohinsony  for  plaintiffs  in  error. 
Mr.  PhillipSf  for  defendant. 
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Insorance  Co.  of  the  Valley  of  Virginia  v,  Mordecai. 

*  Mr.  Justice  Nelson  delivered  the  opinion  of  the  court.  [  *  116  ] 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  district  of  South  Carolina. 

The  suit  was  brought  in  the  court  below  on  a  policy  of  insurance, 
for  $4,000,  on  the  freight  of  the  barque  Susan,  on  a  voyage  from 
Charleston  to  Bio  Janeiro,  and  from  thence  to  a  port  of  discharge 
in  the  United  States. 

The  vessel  sailed  with  a  full  cargo  on  the  11th  June,  1855,  when 
she  was  stanch  and  strong,  and  arrived  at  the  port  of  Rio  Janeiro, 
where  she  discharged  her  outward  lading,  and  took  in  a  return 
cargo,  and  on  the  10th  October,  1855,  started  on  her  return  voy- 
age, but  was  compelled,  for  want  of  strength  and  soundness,  to  put 
back  to  the  port  of  departure,  where  she  was  condemned  as  unsca- 
worthy,  and  sold,  and  the  whole  freight  of  the  return  voyage  lost. 

The  counsel,  upon  this  state  of  facts,  which  is  all  that 
appears  *  in  the  bill  of  exceptions,  insisted  that  the  policy  [  *  117  ] 
was  an  open  one,  and  the  insurers  liable  for  only  one  thou- 
sand dollars ;  but  the  court  instructed  the  jury  that  the  agreement 
proved  was  for  a  valued  policy. 

The  counsel  then  insisted,  that  the  four  thousand  dollars  having 
been  insured  on  the  round  voyage,  the  insurers,  from  the  evidence, 
were  liable  only  for  one-half  the  sum  insured — the  other  half  being 
covered  by  the  freight  of  the  outward  voyage  ;  but  the  court 
charged,  that  the  loss  of  the  freight  on  the  return  voyage  was  a 
total  loss,  and  that,  upon  the  case  as  it  appeared,  the  plaintiff  was 
entitled  to  the  whole  amount  underwritten.  To  this  last  instruc- 
tion, the  counsel  for  defendants  excepted. 

The  counsel  for  the  plaintiff  in  error,  on  the  argument,  referred 
to  the  clause  in  the  policy  by  which  **it  is  also  agreed,  that  if  the 
above-named  vessel,  upon  a  regular  survey,  shall  be  declared  unsea- 
worthy,  by  reason  of  her  being  unsound  or  rotten,  or  incapable  of 
prosecuting  her  voyage  on  account  of  her  being  unsound  or  rotten, 
then  the  assurers  shall  not  be  responsible  on  this  policy;"  and  in- 
sisted that  the  condemnation  of  the  vessel  as  unsea worthy,  after  re- 
turning back  to  the  port  of  Rio  Janeiro,  brought  the  case  within  it. 

But  the  answer  to  this  position  is,  that  no  such  question  was 
made  on  the  trial,  or  presented  to  the  court  for  decision,  and  there- 
fore cannot  be  entertained  here;  neither  does  the  evidence  in  the 
case  enable  the  counsel  to  raise  any  such  question,  as  it  does  not 
appear  that  the  condemnation  proceeded  from  the  causes  specified 
in  this  clause  of  the  policy.  7  Wh.  010;  10  ib,  418.  It  is  enough, 
however,  to  say,  that  the  question,  for  aught  that  appears  in  the 
bill  of  exceptions,  was  not  raised  on  the  trial. 
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Brewster  v.  Wakefield. 

As  it  respects  the  question  whether  the  {>oHcy  was  an  open  or 
valued  one,  no  exception  was  taken  to  the  ruling  that  it  was  a 
valued  one.  The  point  was  not  pressed,  probably;  as  we  see,  from 
a  memorandum  of  the  agents  of  the  company  in  the  case,  that  it 
was  intended  by  the  agreement  to  be  a  valued  policy. 

The  remaining  question,  and  indeed  the  only  one  pre- 
[  *  118  ]  sented  *  in  the  bill  of  exceptions,  is,  whether  the  voyage 
insured  is  one  entire  voyage  from  Charleston  to  Rio  Janeiro 
and  back  to  the  port  of  discharge  in  the  United  States,  and  conse- 
quently the  underwriters  entitled  to  a  deduction  of  the  freight 
earned  on  the  outward  voyage? 

The  court  is  of  opinion,  upon  the  true  construction  of  the  policy, 
the  insurance  was  upon  the  freight  of  each  successive  voyage,  and 
is  to  be  applied  to  the  freight  at  risk  at  any  time,  whether  on  the 
outward  or  homeward  voyage,  to  the  amount  of  the  valuation. 

The  case,  in  this  respect,  is  not  distinguishable  from  Hugg  v,  the 
Augusta  Insurance  and  Banking  Company,  (7  How.  595.)  See,  also, 
3  Caines,  16 ;  7  Gill,  and  John.  293 ;  2  Phillips  on  Insurance,  31, 34. 

Judgment  of  the  court  below  affirmed. 


William  Brewster,  Api)ellant,  v.  William  Wakefield. 

22  n.  118. 
Pbaotioe  on  Appeal  from  Terbitorial  Courts — Parties  to  Mortgage  Fobeclosurb 
— Computatiok  of  Interest  after  Maturity. 

1.  Although,  by  the  laws  of  the  territory,  all  suits,  whether  of  common  law  or  equity 
cognizance,  are  carried  from  the  lower  court  to  the  supreme  court  of  the  territory  by 
writ  of  error,  that  does  not  affect  the  mode  of  removing  them  to  this  court;  and  as 
this  case  is  essentially  of  an  equitable  character,  it  is  properly  brought  here  by 
appeal  from  the  supreme  court. 

2.  In  a  suit  brouglit  by  a  prior  mortgagee  to  foreclose  his  mortgage,  a  subsequent 
mortgager  is  not  a  necessary  party ;  and,  if  made  parties,  they  need  not  join  in  the 
appeal  when  they  did  not  appear,  and  the  only  matter  in  controversy  was  the  amount 
of  plaintiffs  debt,  which  they  did  not  contest. 

3.  Where  a  contract  was  for  the  payment  of  a  sum  of  money  at  a  given  time,  with  in- 
terest at  a  specified  rate,  this  rate  of  interest  is  limited  by  such  a  contract  to  the 
time  the  note  or  contract  was  to  run  before  maturity. 

4.  After  maturity,  the  rate  of  interest  is  governed  by  the  statute  or  law  of  the  State, 
and  not  by  the  contract. 

Api»eal  from  the  supreme  court  of  the  territory  of  Minnesota. 
The  case  is  fully  stated  in  the  opinion. 

Mr,  Stevens  and  Afr.  Briabirij  for  appellant. 

Mr,  Bradley,  for  appellee. 
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Brewster  v.  Wakefield. 

*  Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  [  *  125  ] 
court. 

This  case  comes  before  the  court  upon  appeal  from  the  judgment 
of  the  supremo  court  of  the  territory  of  Minnesota,  before  its  ad- 
mission into  the  Union  as  a  State. 

It  appears  that  a  suit  was  instituted  in  the  district  court,  in  the 
county  of  Ramsey,  by  Wakefield,  the  appellee,  against  the  appel- 
lant and  others,  in  order  to  foreclose  a  mortgage  made  by  the  said 
Brewster  and  his  wife,  of  certain  lands,  to  secure  the  payment  of 
three  promissory  notes  mentioned  in  the  proceedings.  The  notes 
are  not  set  out  in  full  in  the  transcript,  but  are  stated  by  the 
complainant  in  his  petition,  or  bill  of  complaint,  to  have  been  all 
given  by  Brewster  on  the  11th  of  July,  1854,  whereby,  in  one  of 
them,  he  promised  to  pay,  twelve  months  after  the  date 
thereof,  to  the  order  of  *  Wakefield,  the  appellee,  the  [  *  126  ] 
sum  of  five  thousand  five  hundred  and  eighty-three  dol- 
lars and  twenty-five  cents,  with  interest  thereon  at  the  rate  of 
twenty  per  cent.* per  annum  from  the  date  thereof,  for  value  re- 
ceived ;  and  in  another,  promised  to  pay  to  the  order  of  the  said 
Wakefield  the  further  sum  of  two  thousand  dollars,  twelve  months 
after  tlie  date  thereof,  with  interest  thereon  at  the  rate  of  two  per 
cent,  per  month  from  the  date ;  and  by  a  third  one,  promised  to 
pay  to  the  order  of  the  said  Wakefield,  six  months  after  date,  the 
further  sum  of  one  thousand  dollars,  with  interest  at  the  rate  of 
two  per  cent,  per  month.  This  last-mentioned  note  is  admitted 
to  have  been  paid,  and  these  proceedings  were  instituted  to  re- 
cover the  principal  and  interest  due  on  the  two  first. 

No  defense  appears  to  have  been  made  by  the  appellant,  and  the 
notes  were  admitted  to  be  due.  But  when  the  court  was  about  to 
pass  its  decree  for  the  sale  of  the  mortgaged  premises,  and  ascer- 
tain and  determine  the  sum  due,  the  appellant,  by  his  counsel,,  ap- 
peared and  objected  to  the  allowance  of  more  than  the  legal  rate  of 
interest  (seven  per  cent.)  after  the  notes  became  due  and  payable. 
Wakefield,  on  the  contrary,  claimed  that  interest  should  be  allowed 
at  the  rate  mentioned  in  the  notes,  up  to  the  time  of  the  judgnjent 
or  decree  for  the  sale.  And  of  this  opinion  was  the  court,  and  by 
its  decree,  dated  June  20th,  1855,  adjudged  that  the  sum' of  $10,- 
670.77  was  then  due  and  owing  for  principal  and  interest  on.  the 
said  two  notes,  and  ordered  the  mortgaged  premises,  or  so-  much 
thereof  as  might  be  necessary,  to  be  sold  to  raise  that  sum. 

This  decree  or  judgment  was  carried  by  writ  of  error,  according' 
to  the  practice  in  the  territory,  before  the  supreme  territorial  court; 
and  was  there,  on  the  29th  of  January,  1857,  affirmed,  with  ten 
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per  cent,  damages,  and  also  legal  interest  on  the  sum  awarded  by 
the  district  court,  amounting  altogether  to  the  sum  of  twelve  thou- 
sand five  hundred  and  thirty-eight  dollars  and  nine  cents.  For 
the  payment  of  that  amount,  with  costs,  the  mortgaged  premises 
were  ordered  to  be  sold. 

From  this  last-mentioned  decision  an  appeal  was  taken  to  this 
court. 
[  *  127  ]  *  There  is  no  question  as  to  the  validity  of  the  notes  or 
mortgage ;  and  it  is  admitted  that  no  part  of  the  debt 
has  been  paid.  The  question  in  controversy  between  the  parties 
is,  whether,  after  the  day  specified  for  the  payment  of  the  notes,  the 
interest  is  to  be  calculated  at  the  rates  therein  mentioned,  or  ac- 
cording to  the  rate  established  by  law,  when  there  is  no  written 
contract  on  the  subject  between  the  parties.  The  question  depends 
upon  the  construction  of  a  statute  of  the  territory,  which  is  in  the 
following  words : 

**Sec.  1.  Any  rate  of  interest  agreed  upon  by  the  parties  in 
contract,  specifying  the  same  in  writing,  shall  be  legal  and  valid, 

**Sec.  2.  When  no  rate  of  interest  is  agreed  upon  or  specified 
in  a  note  or  other  contract,  seven  per  cent,  per  annum  shall  be  the 
legal  rate." 

Now,  the  notes  which  formed  the  written  contracts  between  the 
parties,  as  we  have  already  said,  are  not  set  out  in  full  in  the  rec- 
ord. We  must  take  them,  therefore,  as  they  are  described  by  the 
complainant,  as  his  description  is  not  disputed  by  the  appellant ; 
and,  according  to  that  statement,  the  written  stipulation  as  to 
interest,  is  interest  from  the  date  to  the  day  specified  for  the  pay- 
ment. There  is  no  stipulation  in  relation  to  interest,  after  the 
notes  become  due,  in  case  the  debtor  should  fail  to  pay  them ;  and 
if  the  right  to  interest  depended  altogether  on  contract,  and  was 
not  given  by  law  in  a  case  of  this  kind,  the  appellee  would  be  en- 
titled to  no  interest  whatever  after  the  day  of  payment. 

The  contract  being  entirely  silent  as  to  interest,  if  the  notes 
should  not  be  punctually  paid,  the  creditor  is  entitled  to  interest 
after  that  time  by  operation  of  law,  and  not  by  any  provision  in 
the  contract.  And,  in  this  view  of  the  subject,  we  think  the  terri- 
torial courts  committed  an  error  in  allowing,  after  the  notes  fell 
due,  a  higher  rate  of  interest  than  that  established  by  law,  where 
there  was  no  contract  to  regulate  it.  The  cases  of  Macomber  v. 
Dunham,  8  Wend.  550;  United  States  Bank  v.  Chapin,  9  Wend. 
471  ;  and  Ludwick  v.  Huntsinger,  5  Watts  and  Serg.  51,  60,  were 
decided  upon  this  principle,  and,  in  the  opinion  of  this 
[  *  128]  court,  correctly  decided.     *Nor  is  there  anything  in  ihe 
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character  of  this  contract  that  should  induce  the  court,  by  supposed 
intendment  of  the  parties  or  doubtful  inferences,  to  extend  the 
stipulation  for  interest  beyond  the  time  specified  in  the  written 
contract.  The  law  of  Minnesota  has  fixed  seven  per  cent,  per  an- 
num as  a  reasonable  and  fair  compensation  for  the  use  of  money ; 
and  where  a  party  desires  to  exact,  from  the  necessities  of  a  bor- 
rower, more  than  three  times  as  much  as  the  legislature  deems  rea- 
sonable and  just,  he  must  take  care  that  the  contract  is  so  written, 
in  plain  and  unambiguous  terms;  for,  with  such  a  claim,  ho  must 
stand  upon  his  bond. 

A  question  has  been  raised  by  the  appellee,  as  to  the  jurisdiction 
of  tliis  court.  The  laws  of  the  territory  have  abolished  the  distinc- 
tion between  cases  at  law  and  cases  in  equity,  and  both  are  blended 
in  the  same  proceeding,  without  any  regard  to  the  forms  and  rules 
of  proceeding,  either  at  law  or  in  equity,  and  a  case  cannot  be 
removed  from  an  inferior  to  an  appellate  territorial  court,  except 
by  writ  of  error.  And  it  is  urged  that  this  case,  under  the  laws  of 
Minnesota,  ought  to  be  regarded  as  a  case  at  law,  and  removable 
to  this  court  by  writ  only,  and  not  by  appeal. 

But  the  case  presented  by  the  record  is  not  a  case  at  law,  accord- 
ing to  the  meaning  of  those  words,  in  courts  which  recognize  the 
distinction  between  law  and  equity.  On  the  contrary,  it  is  a  pro- 
ceeding in  the  nature  of  a  bill  in  equity  to  foreclose  a  mortgage,  in 
which  the  facts  as  well  as  the  law  are  to  be  decided  by  the  court ; 
and  an  appeal,  and  not  a  writ  of  error,  was  the  appropriate  mode 
of  bringing  the  case  before  this  court.  The  laws  or  practice  of  the 
territory  cannot  regulate  the  process  by  wliich  this  court  exercises 
its  appellate  power.  Nor,  indeed,  can  there  be  any  such  thing  as 
a  suit  at  law,  as  contradistinguished  from  a  suit  in  equity,  in  the 
courts  of  the  territory,  where  legal  rights  and  equitable  rights  must 
be  blended  together  and  prosecuted  in  tlie  same  suit,  without  any 
regard  to  the  rules  and  practice  of  courts  of  common  law  or  courts 
of  equity. 

Nor  was  it  necessary  that  the  parties  who  acquired  liens  on  the 
mortgaged  premises  subsequent  to  the  mortgage  in  ques- 
tion *  should  join  in  tlie  appeal.  They  were  not  necessary  [  *  129  ] 
parties  in  a  proceeding  in  equity  to  foreclose  the  mortgage, 
and  none  of  them  have  appeared  to  the  suit  to  contest  the  claim  of 
Wakefield.  And  if  it  had  been  otherwise,  yet  the  question  in  con- 
troversy here  is  tlie  amount  of  the  debt  due  from  the  appellant; 
and  in  the  case  of  Forgay  v.  Conrad,  6  How.  201,  this  court  decided 
that  a  defendant  in  equity,  whose  interest  is  separate  from  that  of 
the  other  defendants,  may  appeal  without  them.  ^  , 
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We  have  no  doubt  of  the  jurisdiction  of  the  court  upon  this  ap- 
peal ;  and  the  judgment  and  decree  of  the  supreme  court  of  the 
territory  must  be  reversed,  for  the  error  above  mentioned. 


STEAMER  CAPITOL. 

Bryan  Roach  and  Dennis  LoNa,  Appellants,  v.  William  Chapmait 

and  others. 
22  H.  129. 

AdMIBALTT— FURNISHISO  ESOINES  FOR  A  NeW  ShIP  WOT  A  MaBITIME  Co5TRAOT. 

1.  Building  a  ship,  supplying  engines  or  famishing  timber  for  her,  is  not  a  maritime 
contract.    People's  Ferry  Co.  v.  Beers,  20  H.  400,  2  Miller,  48»,  reaflSrmed. 

2.  The  district  coarts  of  the  United  States,  therefore,  have  no  jurisdiction  of  such  a 
contract;  nor  can  a  State  statute  giving  a  lien  on  the  vesAol  in  such  case  give  juris- 
diction in  the  federal  court. 

Appeal  from  the  circuit  court  for  the  eastern  district  of  Louisiana. 

Roach  &  Long,  residing  in  Kentucky,  libeled  the  steamer  Capitol 
in  the  district  court  for  the  eastern  district  of  Louisiana,  for  part 
of  the  price  of  the  engines  and  boilers  furnished  the  steamer  at 
Louisville,  claiming  both  under  the  general  admiralty  law  and  a 
statute  of  Kentucky. 

The  district  court  decreed  for  libelants,  and  the  circuit  court  re- 
versed that  decree,  from  which  last  case  the  appeal  is  taken. 

Mr,  Benjamin,  for  appellants. 

No  counsel  for  appellees. 

[  *  131  ]       *  Mr.  Justice  Qribr  delivered  the  opinion  of  the  court. 
The  libelants  claim  to  have  a  lien  on  the  steamboat 
Capitol,  for  a  balance  due  them  for  machinery  furnished  in  her  con- 
struction.    The  boat  was  built  at  Louisville,  Kentucky,  and  the 
libelants  furnished  the  boilers  and  engines.     Payments  were  made 
as  the  work  progressed,  and  bills  of  exchange  taken  for  the  balance 
due  after  the  vessel  was  completed.     Those  were  not  paid. 
[*  132]  The  boat  left  the  port  and  the  State,  *and  was  afterwards 
sold,  and  became  the  property  of  the  claimants. 
Among  other  things,  the  claimants  pleaded  to  the  jurisdiction  of 
the  court.     This  plea  was  sustained  by  the  circuit  court. 

A  contract  for  building  a  ship  or  supplying  engines,  timber,  or 
other  materials  for  her  construction^  is  clearly  not  a  maritime 
contract.  ^  I 
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Any  former  dicta  or  decisions  which  seemed  to  favor  a  contrary 
doctrine  were  overruled  by  this  court,  in  the  case  of  the  People's 
Ferry  Co.  v.  Beers,  (20  How.  400.) 

It  is  said  here,  that  the  law  of  Kentucky  creates  a  lien  in  favor 
of  the  libelants;  and  that,  as  this  case  originated  before  the  adop- 
tion of  our  rule,  which  took  effect  on  the  first  of  May,  1859,  it  may, 
upon  the  principles  recognized  by  this  court  in  Peyroux  v.  Howard, 
(7  Peters,  343,)  be  enforced  in  the  admiralty.  But  (to  quote  the 
language  of  the  court  in  Orleans  v.  Phoebus,  11  How.  184)  "  that 
decision  does  not  authorize  any  such  conclusion.  In  that  case,  the 
repairs  of  the  vessel,  for  which  the  State  laws  created  a  lien,  were 
made  at  New  Orleans,  on  tide  waters.  The  contract  was  treated 
as  a  maritime  contract,  and  the  lien  under  the  State  laws  was  en- 
forced in  admiralty,  upon  the  ground  that  the  court,  under  such 
circumstances,  had  jurisdiction  of  the  contract,  as  maritime ;  and 
then  the  lien,  being  attached  to  it,  might  be  enforced  according  to 
the  mode  of  administering  remedies  in  the  admiralty.  The  local 
laws  can  never  confer  jurisdiction  on  the  courts  of  the  United 
States." 

It  is  clear,  therefore,  that  the  judgment  of  the  circuit  court,  dis- 
missing the  libel  for  want  of  jurisdiction,  must  be  affirmed,  without 
noticing  other  questions  raised  by  the  pleadings. 


Thomas  0.  LeRot  and  David  Smith,  Appellants,  t;.  Benjamin 
Tatham  and  others. 

22  H.  132. 
Patent  Lav. 
The  patent  of  Tatham,  which  was  considered  in  this  court  in  Levy  v.  Tatham,  14  H.  136, 
again  reviewed  and  explained,  and  held  to  he  valid,  as  describing  a  new  comhination 
of  machinery,  and  the  application  of  it  to  a  newly-discovered  property  in  lead,  hy 
which  a  new  and  nsefal  result  is  produced. 

Appeal  from  the  circuit  court  for  the  southern  district  of  New 
York.     The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  StoughUm  and  Mr.  NoyeSy  for  appellants. 

Mr,  Keller  and  Mr.  Goddard,  for  appellees. 

*  Mr.  Justice  McLean  delivered  the  opinion  of  the  court.  [  *  134  ] 
This  is  an  appeal  from  the  final  decree  of  the  circuit  court 
of  the  United  States  for  the  southern  district  of  New  York,  on  a  hill 
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filed  by  the  appellees  to  restrain  the  iafringemeDt  by  the  appellants 
of  a  patent  for  making  lead  pipe,  and  for  general  relief. 

A  suit  at  law  was  commenced,  after  the  filing  of  the  bill,  on  or 
about  the  10th  of  May,  1847,  to  recover  damages  for  the  same  in- 
fringement. 

This  action  was  twice  tried — once  on  the  3d  May,  1848,  and  re- 
sulted in  a  verdict  for  the  appellants,  which  was  set  aside  by  the 
court,  and  a  new  trial  awarded.  It  was  tried  in  May,  1849,  when 
the  jury  gave  a  verdict  for  the  respondents  for  |11,394  in  damages. 
Exceptions  were  taken  to  the  charge,  and  the  judgment  was  re- 
versed, and  a  new  trial  ordered  in  December  term,  1852.  14  How. 
156. 

Before  this  decision  was  made,  and  in  January,  1852,  it  was 
stipulated  between  the  counsel  for  the  respective  parties  that  the 
testimony  taken  on  the  last  trial  in  the  action  at  law  should  be 
read ;  and  it  forms  the  principal  part  of  the  evidence  on  both  sides 
in  this  suit. 

The  action  at  law  was  not  to  be  tried  again ;  but  the  suit  ia 
equity  was  prosecuted  in  its  stead. 

The  patent  under  which  the  plaintiflfe  claim  bears  date  the  14th 
March,  1846;  and  in  their  schedule  they  say:  *'Our  invention 
consists  in  certain  improvements  upon  and  additions  to  the  machin- 
ery used  for  manufacturing  pipes  and  tubes  from  lead  or  tin,  or  any 
alloy  of  soft  metals,  capable  of  being  forced,  by  great  pressure,  from 
out  of  a  receiver,  through  or  between  apertures,  dies,  and  cores, 
when  in  a  set  or  solid  state,  set  forth  in  the  specification  of  a  pat- 
ent granted  to  Thomas  Burr,  of  Shrewsbury,  in  Shropshire,  Eng- 
land, dated  the  11th  of  April,  1820,  recited  in  the  Repertory  of 
Arts,  &c.,  London,  &c." 

The  bill  alleges  that  John  and  Charles  Hanson,  of  England, 
were  the  inventors  of  the  improvements  specified,  on  or 
[  *  135  ]  prior  *  to  the  31st  of  August,  1837 ;  that  on  the  10th  of 
January,  1840,  the  Hansons  assigned  to  H.  B.  &  B.  Tat- 
ham,  two  of  the  defendants  in  error,  the  full  and  exclusive  right  to 
said  improvements;  that  on  the  29th  March,  1841,  letters  patent 
were  granted  for  the  improvements  to  the  Tatharas,  as  the  assignees 
of  the  Hansons;  that  afterwards  H.  B.  &  B.  Tatham,  assigned  to 
G.  N.  Tatham,  the  remaining  defendant,  an  undivided  third  part 
of  the  patent. 

On  the  14th  March,  1846,  the  said  letters  patent  were  surren- 
dered, on  the  ground  that  the  specifications  of  the  improvements 
claimed  were  defective ;  and  a  new  patent  was  issued,  which  granted 
to  the  patentees,  their  heirs,  &c,  for  the  term  of  fomteen  years  from 
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the  Slst  August,  1837,  the  exclusive  right  to  make  and  vend  the 
improvements  secured. 

The  defendants  denied  the  infringement  charged. 

A  great  number  of  facts  were  proved,  showing  the  successful 
manufacture  of  lead  in  the  mode  stated  in  the  specifications,  and 
particularly  that  '*  pipes  thus  made  are  found  to  possess  gteat  solid- 
ity and  unusual  strength,  and  a  fine  uniformity  of  thickness  and 
accuracy  is  arrived  at,  such  as,  it  is  believed,  has  never  been  attained 
by  any  other  machinery/'  And  they  say  the  essential  difference 
in  the  character  of  this  pipe,  which  distinguishes  it,  as  well  as  that 
contemplated  by  Thomas  Burr,  from  all  others  heretofore  known  or 
attempted,  is,  that  it  is  wrought  under  heat,  by  pressure  and  con- 
striction, from  set  metal,  and  that  it  is  not  a  casting  formed  in  a 
mould. 

''And  it  was  proved,  that  in  all  the  modes  of  making  lead  pipe 
previously  known  and  in  use,  it  could  be  made  only  in  short  pieces ; 
but  that,  by  this  improved  mode,  it  could  be  made  of  any  required 
length,  and  also  of  any  size;  and  that  the  introduction  of  lead  pipe 
made  in  the  mode  described  had  superseded  the  use  of  that  made  by 
any  of  the  modes  before  in  use,  and  that  it  was  furnished  at  a  less 
price."  And  it  was  proved  that  lead,  when  recently  become  set, 
and  while  under  heat  and  extreme  pressure,  in  a  close  vessel,  would 
reunite  perfectly  after  a  separation  of  its  parts. 

In  the  case  of  the  Househill  Company  v.  Neilson,  Webster's 
Patent  Cases,  683,  it  is  said:  "A  patent  will  be  good, 
though  *  the  subject  of  the  patent  consists  in  the  discovery  [  *  136  ] 
of  a  great,  general,  and  most  comprehensive  principle  in 
science  or  law  of  nature,  if  that  principle  is,  by  the  specification, 
applied  to  any  special  purpose,  so  as  thereby  to  effectuate  a  practi- 
cal result  and  benefit  not  previously  attained." 

Mr.  Justice  Clerk  Hope,  in  his  charge  to  the  jury,  said:  ''The 
specification  does  not  claim  anything  as  to  the  form,  nature,  shape, 
materials,  numbers,  or  mathematical  character,  of  the  vessel  or 
vessels  in  which  the  air  is  to  be  heated,  or  as  to  the  mode  of  heating 
such  vessels." 

Now,  in  this  case  it  must  not  be  forgotten  that  the  machinery 
was  not  claimed  as  a  part  of  the  invention  ;  but  the  jury  were  in- 
structed to  inquire  "whether  the  specification  was  not  such  as  to 
enable  workmen  of  ordinary  skill  to  make  machinery  or  apparatus 
capable  of  producing  the  effect  set  forth  in  said  letters  patent  and 
specification ; "  and  that,  in  order  to  ascertain  whether  the  defend- 
ants had  infringed  the  patent,  the  jury  should  inquire  whether  they 
"did,  by  themselves  or  others,  and  in  contravention  of  the  privi- 
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leges  conferred  by  the  letters  patent,  use  machinery  or  apparatus 
substantially  the  same  with  the  machinery  or  apparatus  described 
in  the  plaintiffs'  specification,  and  to  the  effect  set  forth  in  said 
letters  and  specification." 

Now,  as  no  specification  was  claimed  in  regard  to  the  machinery, 
it  is  not  perceived  how  the  patent  could  be  infringed,  unless  upon 
the  principle  that,  having  claimed  no  specific  mode  of  applying  the 
heat,  he  could  use  any  mode  he  might  prefer,  in  defiance  of  the 
rights  of  other  patentees. 

Now,  this  cannot  be  law ;  certainly  it  is  not  law  under  the  patent 
act  of  this  country.  That  act  requires  the  making  and  construct- 
ing '^  the  thing,  in  such  full,  clear,  and  exact  terms  as  to  enable 
any  person,  skilled  in  the  art  or  science  to  which  it  appertains,  to 
make,  construct,  and  use  the  same." 

Alderson  B.  Webster's  Patent  Cases,  342,  says  :  '*  The  distinc- 
tion between  a  patent  for  a  principle  and  a  patent  which  can  be 
supported  is,  that  you  must  have  an  embodiment  of  the  principle 
in  some  practical  mode  described  in  the  specification  of 
[  *  137  ]  carrying  into  actual  effect;  and  then  you  take  out  *your 
patent,  not  for  the  principle,  but  for  the  mode  of  carrying 
the  principle  into  effect." 

''  It  is  quite  true,  that  a  patent  cannot  be  taken  out  solely  for  an 
abstract  philosophical  principle — for  instance,  for  any  law  of  nature 
or  any  matter  of  property,  apart  from  any  mode  of  turning  it  to 
account.  A  mere  discovery  of  such  a  principle  is  not  an  invention, 
in  the  patent-law  sense  of  the  term."     Web.  Cases,  683. 

However  brilliant  the  discovery  of  the  new  principle  may  be,  to 
make  it  useful  it  must  be  applied  to  some  practical  purpose.  Short 
of  this,  no  patent  can  be  granted.  And  it  would  not  seem  to  be  a 
work  of  much  labor  for  a  man  of  ingenuity  to  describe  what  he  has 
invented. 

The  **  newly-discovered  property  in  the  metal,  and  the  practical 
adaptation  of  it,  by  these  means,  to  the  production  of  a  new  result, 
namely,  the  manufacture  of  wrought  pipe  out  of  solid  lead,"  was 
the  discovery.  '^  There  can  be  no  patent  for  a  principle ;  but  for  a 
principle  so  far  embodied  and  connected  with  corporal  substances 
as  to  be  in  a  condition  to  act  and  to  produce  effects  in  any  trade, 
mystery,  or  manual  occupation,  there  may  be  a  patent." 

^'It  is  not  that  the  patentee  conceived  an  abstract  notion  that  the 
consumption  in  fire-engines  may  be, lessened;  but  he  discovered  a 
practical  manner  of  doing  it,  and  for  that  he  has  taken  his  patent. 
This  is  a  very  different  thing  from  taking  a  patent  for  a  principle." 

The  principle  may  be  the  new  and  valuable  discovery^  but  the 
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practical  application  of  it  to  some  useful  purpose  is  the  test  of  its 
value. 

In  the  case  of  Leroy  v.  Tatham,  14  How.  136,  it  was  said,  *'that 
in  the  view  taken  by  the  court  in  the  construction  of  the  patent, 
it  was  not  material  whether  the  mere  combination  of  machinery- 
referred  to  were  similar  to  the  combination  used  by  the  Hansons, 
because  the  originality  did  not  consist  in  the  novelty  in  the  ma- 
chinery, but  in  bringing  a  newly-discovered  principle  into  practical 
application,  by  which  a  useful  article  is  produced,  and  wrought  pipe 
made,  as  distinguished  from  cast  pipe.'' 

♦  Now,  it  must  be  observed  that  the  machinery  used  [  *  138  ] 
was  admitted  to  be  old,  and  any  difference  in  form  and 
strength  must  arise  from  the  mode  of  manufacturing  the  pipes. 
The  new  property  in  the  metal  claimed  to  have  been  discovered  by 
the  patentees  belongs  to  the  process  of  manufacture.  The  result  is 
before  us.  We  see  the  manufactured  article,  and  are  told  that  its 
substance  is  greatly  modified  and  improved,  but  we  derive  little  or 
no  knowledge  from  inspecting  it.  Except  by  the  known  process  of 
its  formation,  we  cannot  appreciate  its  value,  or  comprehend  the 
various  purposes  for  which  it  was  made.  We  want  to  see  and 
understand  the  processes  by  which  it  was  formed,  the  machinery  in 
action,  and  a  full  explanation  of  its  parts. 

The  claimants  say:  '*  We  wish  it  to  be  understood  that  we  do 
not  confine  ourselves  to  the  mode  of  operation  herein  described,  by 
making  the  cylinder  rise  with  the  hydraulic  ram  and  other  parts, 
and  keeping  the  piston  stationary,  as  the  same  effects  will  take 
place  when  the  cylinder  is  stationary,  and  the  power  of  the  ram  is 
applied  to  the  top  of  the  piston  to  cause  it  to  descend  into  the 
cylinder,  and  our  improvements  might  be  applied  to  a  cylinder  and 
press,  fitted  up  in  other  .respects  upon  Burr's  plans,  whereby  the 
pipe  is  received  over  the  top  of  the  machinery,  &c.,  all  which  and 
other  variations  will  readily  suggest  themselves  to  any  practical 
engineer,  without  departing  from  the  substantial  originality  of 
our  invention. 

'*The  combinations  of  the  following  parts  above  described  is 
claimed,  to  wit,  the  core  and  bridge,  or  guide-piece,  with  the  cylin- 
der, the  piston,  the  chamber,  and  the  die,  when  used  to  form  pipes 
of  metal,  under  heat  and  pressure,  in  the  manner  set  forth,  or  in 
any  other  mode  substantially  the  same." 

To  the  above  is  added :  ''  We  do  not  claim  as  our  invention  and 
improvement  any  of  the  parts  of  the  above-described  machinery, 
independently  of  their  arrangement  and  combination  above  set 
forth." 
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The  machinery  described  in  both  the  above  sentences  is  only 
claimed  when  used  to  form  pipes  of  metal  under  heat  and  pres- 
sure. And  it  must  be  admitted,  that  the  machinery  described 
and  illustrated  by  the  drawings  is  suflSciently  explicit  to 
[  *  139  ]  show  *  the  nature  of  the  invention.  If  it  be  admitted  that 
the  machinery,  or  a  part  of  it,  was  not  new  when  used  to 
produce  the  new  product,  still  it  was  so  combined  and  modified  as 
to  produce  new  results,  within  the  patent  law.  One  new  and 
operative  agency  in  the  production  of  the  decided  result  would  give 
novelty  to  the  entire  combination. 

The  specifications  are  drawn  with  care  and  no  ordinary  skill, 
and  they  cannot  be  misunderstood.  No  one  can  be  supposed  to 
mistake  the  new  product  for  the  machinery  through  which  it  is 
developed.  And  in  regard  to  a  practical  application  of  the  new 
conception,  it  is  as  necessary  as  the  conception  itself;  and  they 
must  unite  in  the  patent.  ''The  apparatus  described  is  properly 
regarded  by  the  patentees  as  subordinate,  and  as  important  only 
as  enabling  them  to  give  practical  efiect  to  the  newly-discovered 
property,  by  which  they  produce  the  new  manufacture."  Cer- 
tainly no  comparison  was  instituted  between  the  mechanical  con- 
trivance used,  and  the  new  discovery. 

In  the  case  of  Leroy  v.  Tatham,  14  Howard,  176,  the  court  in?- 
structed  the  jury,  'Hhat  the  originality  of  the  invention  did  not 
consist  in  the  novelty  of  the  machinery,  but  in  bringing  a  newly- 
discovered  principle  into  practical  use." 

Principle  is  often  applied  to  a  machine  to  describe  its  movements 
and  effect;  and  we  are  told  that  the  originality  of  this  invention  did 
not  *'  consist  in  the  novelty  of  the  machinery,  but  in  bringing  a 
newly-discovered  principle  into  practical  effect."  Whether  the 
new  manufacture  was  the  result  of  frequent  experiments  or  of  acci- 
dent, it  will  be  admitted  that  the  process  has  been  demonstrated  to 
the  satisfaction  of  all  observers;  and  this  has  been  done  in  the 
mode  described. 

In  the  complicated  and  powerful  machinery  used  to  produce  this 
result,  it  is  not  perceived  why  it  should  not  be  adverted  to,  as 
showing  the  most  natural  and  satisfactory  explanation  of  the  dis- 
covery. It  is  only  accessary  to  examine  the  machinery  combined, 
to  see  that  its  parts  are  dissimilar  to  others  in  use ;  and  there 
would  seem  to  be  no  other  reason  for  the  use  of  the  new  principle, 
to  the  exclusion  of  the  mechanical  structures  employed, 
[♦140]  except  a  higher  reach  of  knowledge.  *  However  this 
may  be,  it  would  seem  that,  when  dealing  with  a  patent- 
able subject,  its  appropriate  name  should  be  given  to  the  maohin- 
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ery  by  which  it  was  developed.  The  admitted  want  of  novelty  in 
the  machinery  referred  to  so  frequently,  might  invite  criticism,  if  it 
were  necessary,  to  the  case  in  14th  Howard;  but  the  case  now  before 
us  is  in  chancery,  and  has  been  deliberately  considered. 

Up  to  the  year  1837,  the  date  of  Hanson's  invention,  two 
methods  only  were  known  of  making  wrought  pipe  from  lead.  In 
the  set  or  solid  state,  and  these  were  the  Burr  method  and  the 
dr«iw-bench  method.  As  soon  as  the  plan  of  the  Hansons  was 
introduced,  they  superseded  all  otlier  methods. 

Both  of  the  above  methods  were  defective — the  draw-bench  on 
account  of  the  great  labor,  limited  length  of  pipe  produced,  and 
unequal  thickness;  and  the  Burr,  because  of  the  difficulty  of  hold- 
ing the  core  central  in  the  die,  in  forming  pipes  of  small  calibre. 

The  superiority  of  the  Burr  method,  for  the  general  purposes  of 
manufacturing  leaden  pipes  which  require  different  sizes  to  be  made, 
was  so  slight,  as  it  seems,  that  for  seventeen  years  after  the  date  of 
the  Burr  patent,  not  one  of  such  machines  was  put  in  use  in  the 
United  States  or  in  Europe. 

In  this  combination  of  machinery  there  are  six  essential  parts : 

First.  A  metal  cylinder,  capable  of  receiving  the  lead  in  a  fluid 
state,  and  permitting  it  to  become  set  or  solid  therein,  and  of  great 
strength. 

Second.  A  piston,  which  is  a  solid  metallic  body,  fitted  to  the 
bore  of  the  cylinder,  to  work  therein  accurately,  to  prevent  the 
charge  of  lead  from  escaping  around  it,  and  so  connected  with  a 
hydraulic  press,  or  other  motor  of  great  power,  as  to  traverse  the 
length  of  the  cylinder  with  a  force  applied  of  several  tons,  to  force 
out  the  charge  of  lead  not  in  the  liquid  state. 

Third.  A  die,  which  is  simply  a  block  of  steel,  with  a  central 
hole  of  a  cylindrical  form,  and  of  a  diameter  of  the  pipe  to  be 
made. 

Fourth.  A  core,  which  is  simply  a  short  cylindrical  rod  of  steel, 
of  the  diameter  of  the  calibre  of  the  pipe  to  be  made. 

*  Fifth.  A  bridge  or  core-holder,  which  is  a  plate  of  [*14l] 
metal  with  apertures,  having  four  or  more  arms  radiating 
from  the  central  part,  which  has  a  central  hole  of  the  size  of  the 
core. 

Sixth.  A  chamber  of  construction,  located  between  the  bridge 
and  the  die,  and  extending  from  the  one  to  the  other,  and  either 
conical  or  cylindrical,  provided  the  end  next  the  bridge  be  made  of 
greater  diameter  than  the  die. 

It  is  rare  that  so  clear  and  satisfactory  an  explanation  is  given  to 
the  machinery  which  performs  the  important  functions  above  speci- 
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fied.     We  are  satisfied  that  the  patent  is  sustainable,  and  that  the 
complainants  are  entitled  to  the  relief  claimed  by  them. 

Order. 
The  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  southern  district 
of  New  York,  and  was  argued  by  counsel ;  on  consideration  where- 
of, it  is  the  opinion  of  this  court  that  the  complainants  in  the 
court  below  are  entitled  to  recover  from  the  defendants  the  sum  of 
|16,815.57.  Whereupon,  it  is  now  here  ordered,  adjudged,  and 
decreed,  by  this  court,  that  the  same  is  hereby  affirmed  to  the  extent 
of  the  aforesaid  sura  of  $16,815.57,  and  that  it  be  reversed  as  to 
the  residue;  and  that  this  cause  be,  and  the  same  is  hereby,  re- 
manded to  the  said  circuit  court,  with  directions  to  enter  a  decree 
for  that  amount  in  favor  of  the  complainants.  And  it  is  further 
ordered  and  decreed  by  this  court,  that  the  costs  in  the  court  below 
be  paid  by  respondents  in  that  court,  the  appellants  here,  and  that 
each  party  pay  his  own  costs  in  this  court. 


The  City  op  New  Orleans,  PlaintiflF  in  Error,  v.  Mtra  Clark 

Gaines. 

22  H.  141. 
Peactice  in  Louisiana  Cases. 

1.  Where  the  record  of  a  case  shows  that  it  was  submitted  to  the  court  without  a  jury, 
and  there  are  no  facts  found  by  the  court,  nor  auy  bill  of  exceptions,  this  court  can 
do  nothing  but  affirm  the  judgment. 

2.  Copies  of  documents  and  records  of  a  former  suit  attached  to  the  answer  cannot  be 
considered  here,  as  there  is  nothing  to  show  that  they  were  offered  in  record  in  the 
court  below. 

Writ  of  error  to  the  circuit  court  for  the  eastern  district  of  Louis- 
iana.    The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

Mr.  Benjamin^  for  plaintiflF  in  error. 

Mr.  Phillips  and  Mr.  Periuy  for  defendant. 

[  *  143  ]  *  Mr.  Justice  Catron  delivered  the  opinion  of  the  court. 
The  city  of  New  Orleans  instituted  proceedings  by  suit 
in  a  city  court,  pursuant  to  a  statute  of  Louisiana,  for  opening  two 
streets  in  the  city,  andf  appropriating  the  private  property  requisite 
for  that  purpose;  and  on  the  tableau  of  assessment,  certain  squares 
of  ground  were  put  down  as  belonging  to  Mrs.  Gaines,  and  the 
damages  done  to  owner  fixed  at  $2,363. 
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The  assessment  was  decreed  to  Mrs.  Gaines  by  the  court  where 
the  proceeding  was  had ;  and  she  brought  suit  on  this  judgment 
against  the  city,  in  the  United  States  circuit  court. 

The  defendant,  (the  city,)  by  its  answer,  admitted  the  proceeding, 
and  the  damages  assessed  on  the  property  described  in  the  petition ; 
but,  in  avoidance  of  the  demand,  averred  that  a  suit  had  been 
brought  by  one  Durell  against  the  city,  claiming  that  he  was  the 
true  owner  of  the  property  through  which  the  streeb  run,  and 
which  the  commissioners  of  assessment  had  supposed  to  be  owned 
by  Mrs.  Gaines,  and  demanding  payment  to  him  of  the  damages 
claimed  by  her;  that  in  the  suit  so  brought  by  Durell,  Mrs.  Gaines 
had  been  personally  cited  as  a  party,  at  the  instance  of  the  city,  for 
the  purpose  of  having  the  question  decided  between  her  and  Durell, 
as  to  the  ownership  of  the  property,  and  as  to  their  respective  claims 
on  the  city  for  the  sum  awarded;  and  that  in  said  suit  judgment 
was  rendered,  determining  the  question  in  favor  of  Durell;  and 
this  judgment  is  pleaded  in  bar  of  the  present  suit. 

Various  documents  were  exhibited  with  the  answer,  and  filed  in 
the  circuit  court,  on  behalf  of  the  city,  including  a  record 
of  the  suit  by  Durell  against  the  city,  and  the  recovery  *  of  [  *  144  ] 
the  damages  for  extending  the  streets;  but  nothing  ap- 
pears in  the  record  showing  that  those  documents  were  given  in 
evidence  on  the  trial ;  nor  did  the  judge  before  whom  the  cause  was 
heard  make  any  statement  of  the  facts  found  by  him,  as  the  usual 
practice  is,  where  the  circuit  court  in  Louisiana  tries  issues  of  fact 
without  the  intervention  of  a  jury. 

The  cause  as  presented  to  us  simply  shows  a  judgment  in  Mrs. 
Gaines's  favor,  with  regular  pleadings  to  warrant  it;  and  beyond 
this,  contains  nothing  that  this  court  can  notice,  as  a  court  of  error. 

It  is  ordered  that  the  judgment  below  be  affirmed. 


John  C.  Hale,  Plaintiff  in  Error,  v.  William  H.  Gaines  and  others. 

22  H.  144. 
Jurisdiction  over  Judomejjts  ok  State  Courts — Ejectment — Title  to  Hot  Springs, 

Arkansas. 
Qaine9,  plaintiff  in  court  bolow,  claimed  title  in  ejectment  under  pre-e*Qption  allowed 
by  land  officers.     Hale,  defendant,  claimed  under  an  offer  to  locate  a  New  Madrid 
certificate,  which  the  land  officer  refused  to  allow:  Held, 

1.  That  the  New  Madrid  certificate  could  not  be  located  on  the  land  in  1818,  becaupe 
it  was  not  surveyed  and  open  to  entry ;  nor  in  1838,  because  the  right  to  locate  on 
lands  in  Arkansas  expired  in  1823  by  act  of  congress. 

2.  That  inasmuch  as  the  State  court,  in  deciding  that  the  pre-emption  entry  of  plaintiff 
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below  was  not  valid,  decided  in  favor  of  a  right  claimed  under  the  authority  of  the 
register  and  receiver  acts,  the  plaintiff  in  error  cannot  question  that  judgment  in 
this  court. 
3.  A  prior  pre-emption  set  up  as  an  outstanding  title  is  void,  because  the  lands  were 
reserved  by  act  of  congress  from  sale  and  pre-emption. 

This  is  a  writ  of  error  to  the  supreme  court  of  the  State  of  Ar- 
kansas.    The  case  is  well  stated  in  the  opinion  of  the  court. 

Mr.  F.  P.  Stanton^  for  plaintiff  in  error.       * 

Mr.  Watkins,  Mr.  May^  and  Mr.  Brenty  for  defendants. 

[  *  157  ]  *Mr.  Justice  Catron  delivered  the  opinion  of  the  court. 
A  contest  for  the  ownership  of  the  Hot  Springs,  in  Ar- 
kansas, has  been  pending  for  some  years  before  the  general 
[*168]  land  *  office,  and  in  the  courts  of  that  State.  One  party 
derive  their  title  through  a  pre-emption  claim,  as  an  occu- 
pant under  the  acts  of  congress  of  1830  and  1832,  and  the  other  by 
the  location  of  a  New  Madrid  warrant  on  the  same  land. 

In  December,  1851,  the  heirs  of  Belding  were  allowed  to  enter 
the  quarter  section,  including  the  springs.  This  entry  was  held 
to  be  valid  by  the  State  courts,  and  to  clothe  them  with  a  sufficient 
legal  title  to  sustain  an  action  of  ejectment,  according  to  the  laws 
of  Arkansas.  They  held  the  decision  of  the  register  and  receiver, 
in  favor  of  the  occupant  claimants,  to  be  conclusive  evidence  of 
title,  as  against  all  persons  who  could  not  show  a  better  opposing 
claim. 

As  between  the  titles  of  the  Uuited  States  and  Belding's  heirs, 
the  State  courts  did  not  decide;  but  only,  that  the  outstanding  title 
in  the  United  States  could  not  be  relied  on  by  the  defendant  in 
this  action ;  nor  is  the  validity  of  the  entry  of  Belding's  heirs  drawn 
in  question  in  this  court. 

Tlie  defendant  relied  on  a  survey  made  in  June,  1838,  founded 
on  a  New  Madrid  certificate  for  200  arpens. 

To  support  this  survey,  an  application  was  produced,  dated  27th 
January,  1819,  signed  by  S.  Hammond  and  Elias  Rector,  addressed 
to  William  Rector,  surveyor  of  the  jniblic  lands,  (fee,  asking  to 
have  surveyed  and  to  be  allowed  to  enter  the  recorder's  wrtificate 
for  200  arpens,  granted  by  him  to  Francis  Langlois,  or  his  legal 
representatives,  and  dated  the  2Gth  November,  1818,  (No.  467.) 
The  survey  to  be  made  in  a  square  tract;  tlie  lines  to  correspond 
to  the  cardinal  points,  and  to  include  the  Hot  Springs  in  the  centre. 
In  1818,  the  spring  was  in  the  Indian  country,  to  which,  of  course, 
no  public  surveys  extended.    And  as  the  act  of  1815,  providing  for 
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the  New  Madrid  suflFerers,  only  allowed  them  to  enter  their  warrants 
on  lands  *Hhe  sale  of  which  was  authorized  by  law,"  the  unsur- 
veyed  lands  could  not  be  legally  appropriated  ;  and,  of  necessity, 
the  surveyor  general  disregarded  the  application  to  have  a  survey 
made  for  Langlois.     And  thus  the  claim  stood  from  1818  to  1838. 

The  defendant  offered  in  evidence  the  certificate  of  a  private  sur- 
vey of  the  claim  of  Langlois,  made  by  James  S.  Conway, 
*  D.  S.,  dated  July  IGth,  1820,  whic!i  includes  the  spring.  [  *  159  ] 
This  paper  the  court  also  rejected. 

Until  the  survey  on  Langlois's  claim  was  presented  to  the  re- 
corder of  land  titles  at  St.  Louis,  and  recognized  by  him  as  proper 
and  valid,  it  could  have  no  force,  as  this  was  the  only  mode  of 
location  contemplated  by  the  act  of  1815.  So  it  has  been  uniformly 
held.  Bagnell  v.  Broderick,  13  Peters,  436;  Lessure  v.  Price,  12 
Howard,  9. 

The  act  of  April  26th,  1822,  validated  locations  of  New  Madrid 
certificates  then  existing,  and  which  had  been  made  in  advance  of 
the  public  surveys ;  but  the  second  section  of  the  act  declared  that 
future  locations  should  conform  to  the  public  surveys,  and  that  all 
such  warrants  should  be  located  within  one  year  after  the  passage 
of  that  act. 

As  the  public  surveys  then  existing  in  Missouri  and  Arkansas 
territory  were  open  to  satisfy  these  claims,  there  was  no  difficulty 
in  complying  with  the  act  of  1822. 

Reliance  is  placed  on  the  act  of  congress  of  March,  1843,  to 
maintain  the  survey  of  1838,  of  the  New  Madrid  certificate.  That 
act  provides,  that  locations  before  that  time  made  on  New  Madrid 
warrants,  on  the  south  side  of  Arkansas  river,  if  made  in  pursuance 
of  the  act  of  1815  in  other  respects,  shall  be  perfected  into  grants,  in 
like  manner  as  if  the  Indian  title  to  the  lands  on  the  south  side  of 
the  river  had  been  completely  extinguished  at  the  time  of  the  pas- 
sage of  said  act  of  1815.  The  act  of  1843  does  not  apply  to  the 
survey  and  location  of  Langlois  made  in  1838,  for  several  reasons : 

1.  The  sale  of  the  land  thus  surveyed  was  not  authorized  by 
law ;  the  act  of  April  20th,  1832,  having  reserved  from  location  or 
sale  the  Hot  Springs,  and  four  sections  of  land  including  them  as 
their  centre. 

The  attempted  location  was  void,  because  barred  by  the  act  of 
26th  April,  1822,  which  act  was  not  repealed  or  modified  by  the 
act  of  1843.  This  act  referred  to  locations  made  on  the  south  of 
the  river  Arkansas,  of  lands  regularly  surveyed  and  subject  to  sale, 
and  which  locations  had  been  made  on  or  before  the  26th  April, 
1823,  when  the  bar  was  interposed. 
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We  are  of  the  opinion  that  the  New  Madrid  survey 
[  *  160  ]  of  1838  *  was  altogether  invalid,  and  properly  reject-ed  by 
the  State  courts. 

It  has  been  earnestly  pressed  on  our  consideration,  that  the  entry 
of  Belding's  heirs  is  also  void,  because  the  land  it  covers  was  not 
subject  to  entry  by  an  occupant  claimant,  or  any  one  else,  after  the 
act  of  April  20th,  1832,  had  reserved  it  from  sale. 

Admitting  it  to  be  true,  that  the  act  of  April,  1832,  was  passed 
when  no  individual  claimant  had  a  vested  right  to  enter  the  land 
in  dispute,  still  the  25th  section  of  the  judiciary  act  only  gives 
jurisdiction  to  this  court  in  cases  where  the  decision  of  the  State 
court  draws  in  question  the  validity  of  an  authority  exercised  under 
the  Qnited  States,  and  the  decision  is  against  its  validity.  Here, 
however,  the  decision  was  in  favor  of  the  defendant's  entry,  and 
sustained  the  authority  exercised  by  the  department  of  public  lands, 
in  allowing  Belding's  heirs  to  purchase.  Moreover,  the  plaintiff 
in  error  is  not  in  a  condition  to  draw  in  question  the  validity  of 
Belding's  entry.  He  relies  on  an  outstanding  title  in  the  United 
States  to  defeat  the  action.  Being  a  trespasser,  without  title  in 
himself,  he  cannot  be  heard  to  set  up  such  title.  **To  give  juris- 
diction to  this  court,  the  party  must  claim  for  himself,  and  not  for 
a  third  person,  in  whose  title  he  has  no  interest."  Henderson  v. 
Tennessee,  10  How.  323.  The  plaintiff  in  error  must  claim  (for 
himself)  some  title,  right,  privilege,  or  exemption,  under  an  act  of 
congress,  &c.,  and  the  decision  must  be  against  his  claim,  to  give 
this  court  jurisdiction.  Setting  up  a  title  in  the  United  States,  by 
way  of  defense,  is  not  claiming  a  personal  interest  affecting  the 
subject  in  litigation.  This  is  the  established  construction  of  the 
25th  section  of  the  judiciary  act.  Montgomery  v.  Hernandis,  12 
Whea.  132. 

If  it  was  allowed  to  rely  on  the  United  States  title  in  this  in- 
stance, the  right  might  be  decided  against  the  government,  where 
it  was  no  party,  and  had  not  been  heard. 

A  claim  is  set  up  in  defense,  that  John  Percifull  was  entitled  to 
a  preference  of  entry  under  the  act  of  1814 ;  which  act,  it  is  in- 
sisted, was  revived  by  that  of  1843,  section  3.  Suppose 
[  *  161  ]  *  that  Percifull's  right  to  appropriate  the  land  in  dispute 
was  undoubted,  and  that  the  register  and  receiver  had 
allowed  the  heirs  of  Belding  to  enter  wrongfully;  still,  the  courts 
of  Arkansas,  in  this  action  of  ejectment,  had  no  right  to  interfere, 
and  set  up  Percifull's  rejected  claim. 

But  this  is  of  little  consequence,  as,  when  the  act  of  April,  1832, 
was  passed,  reserving  the  Hot  Springs  from  sale,  Percifull  had  no 
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vested  interest  in  the  land  that  a  court  of  justice  could  recognize. 
Then,  the  United  States  government  was  the  legal  owner,  and  had 
the  power  to  reserve  it  from  sale;  so  that  the  oflFer  to  purchase  in 
1851,  under  the  assumed  preference  to  entry  claimed  for  Percifull, 
was  inadmissible.  Had  the  entry  been  allowed,  in  face  of  the  act 
of  Congress,  such  proceeding  would  have  been  merely  void. 

These  being  the  only  questions  within  our  jurisdiction  worthy  of 
consideration  in  the  causes  Nos.  15, 16,  17, 18,  and  19,  it  is  ordered 
that  the  respective  judgments  rendered  therein  by  the  supreme 
court  of  Arkansas  be  affirmed. 


Juan  Jose  Gonzalk,  Appellant,  v.  The  United  States. 

22  H.  161. 
California  Land  Gbakts. 
Where  the  grant  gives  specific  boandaries,  and  also  states  that  the  grant'is  one  leagae 
in  length  and  three  quarters  in  breadth,  a  little  more  or  less,  also  speaking  of  the 
flurplos  to  be  left  to  the  nation,  the  concession  is  confirmed  for  the  quantity  mentioned 
inside  the  boundaries  described. 

Appeal  from  the  district  court  for  the  northern  district  of  Cali- 
fornia.    The  case  is  fully  stated  in  the  opinion. 

JUr.  Hepburn  and  Mr,  V.  E,  Howardy  for  appellant. 

Mr,  Stanton,  for  the  United  States. 

*  Mr.  Justice  McLean  delivered  the  opinion  of  the  court.  [  *  166  ] 
This  is  an  appeal  from  the  district  court  of  the  United 
States  for  the  northern  district  of  California. 

[Translation  of  Title.] 
Provisionally  authorized  by  the  administration  of  the  maritime 

custom-house  of  Monterey,  for  the  years  1832  and  1833. 
Jose  Figueroa,  general  of  brigade  of  the  national  armies  of  Mex- 
ico, commander  general,  inspector,  and  superior  political  chief 
of  Upper  California. 

Whereas  Juan  Jose  Gonzales,  a  Mexican  by  birth,  has,  for  his 
own  personal  benefit  and  that  of  his  family,  petitioned  for  the  land 
known  by  the  name  of  San  Antonio,  or  El  Pescadero,  bounded  by 
tho  rancho  Antonio  Buelnos  Sierra,  the  coast,  and  the  Arroyo  of 
Butano,  the  proper  measures  and  examinations  being  previously 
made,  as  required  by  laws  and  regulations,  using  the  powers  which  ^ 

Vol.  iii— 18  ^.y  u..  ..  .  y    ^  ^  ^^ .  ^ 
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are  conferred  on  me  in  decree  of  the  seventh  of  this  month,  in  the 
name  of  the  Mexican  nation,  I  have  granted  him  the  aforesaid  land, 
declaring  to  him  the  ownership  of  it  by  these  presents — said  grant 
being  understood  to  be  in  entire  conformity  with  the  provisions  of 
the  laws,  subject  to  the  approval  or  disapproval  of  the  most  excel- 
lent territorial  deputation  and  of  the  supreme  government,  under 
the  following  conditions: 

1.  That  he  will  submit  to  those  which  may  be  established  by  the 
regulation  which  is  to  be  made  for  the  distribution  of  vacant  lands; 
and,  in  the  meantime,  neither  the  grantee  nor  his  heirs  can  divide 
or  alienate  that  which  is  granted  to  them,  subject  to  any  tax,  entail, 
pledge,  mortgage,  or  other  encumbrance,  even  for  pious  purposes, 
nor  convey  it  in  mortmain. 

2.  He  may  enclose  it,  without  prejudice  to  the  crossings,  roads, 

and  servitudes;  he  will  enjoy  it  freely  and  exclusively, 
[  *  166  ]  *  making  such  use  or  cultivation  of  it  as  may  best  suit ; 

but  within  one  year,  at  furthest,  he  shall  build  a  house, 
and  it  shall  be  inhabited. 

3.  When  the  ownership  is  confirmed  to  him,  he  will  request  the 
proper  magistrate  to  give  him  juridical  possession  in  virtue  of  this 
title,  by  whom  the  boundaries  will  be  marked  out — in  which, 
besides  the  bounds,  he  will  place  some  fruit  or  forest  trees,  of  a 
useful  character. 

4.  The  land  of  which  donation  is  made  him  is  one  league  in 
length  by  three-quarters  of  a  league  in  breadth,  a  little  more  or  less, 
as  shown  by  the  map  which  goes  in  the  expediente;  the  magistrate 
who  may  give  the  possession  will  cause  it  to  be  in  conformity  with 
the  ordinance,  in  order  to  mark  out  the  boundaries,  leaving  the 
surplus  which  may  result  to  the  nation,  for  its  convenient  uses. 

5.  If  he  contravene  these  conditions,  he  will  lose  his  right  to  the 
land,  and  it  will  be  subject  to  denouncement  by  another  person. 

In  consequence  I  order,  that  the  present  serving  him  for  a  title, 
and  being  held  as  firm  and  valid,  note  be  made  of  it  in  the  corres- 
ponding book,  and  it  be  delivered  to  the  person  interested. 

Given  in  Monterey,  on  the  24th  December,  1833. 

Jose  Fioueroa. 

(Signed)  Agustin  V.  Zamorano,  Sec'y, 

Office  of  the  Surveyor  General  of  the 

United  States  for  California. 
Samuel  D.  King,  surveyor  general,  &c.,  and  as  such  now  having 
in  my  office  and  under  my  custody  a  portion  of  the  archives  of  the 
former  Spanish  and  Mexican  territory  or  department  of  Upper 
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California,  do  hereby  certify  that  the  fifteen  preceding  and  hereunto 
annexed  pages  of  tracing  paper,  numbered  from  one  to  — ,  inclusive, 
and  each  of  which  is  verified  by  my  initials,  (S.  D.  K.,)  exhibit  true 
and  accurate  copies  of  certain  documents  on  file  and  forming  part 
of  the  said  archives  in  this  office. 
In  testimony  whereof,  &c. 

*  [Translation  of  Expediente.]  [  *  167  1 

Provisionally  authorized  by  the  maritime  custom-house 
of  Monterey,  for  the  years  one  thousand  eight  hundred  and  thirty- 
three  and  1834. 

(Signed)  Figueroa. 

(Signed)  Jose  Rafael  Gonzales. 

To  his  Excellency  the  Commanding  General : 

I,  citizen  Juan  Jose  Gonzales,  native  of  the  mission  of  Santa 
Cruz,  resident  of  the  town  of  Branciforte,  residing  and  employed 
in  said  mission  of  Santa  Crnz,  and  mayor  dorao  of  the  same;  mar- 
ried, with  a  family  of  thirteen  persons;  having  served  the  nation 
eight  years  and  two  months  as  a  soldier,  and  having  obtained  my 
discharge  from  his  excellency  the  commanding  general  Don  Man- 
uel Victoria,  with  the  condition  of  furnishing  a  recruit,  which  I 
did  at  ray  own  expense;  and  finding  myself  with  500  head  of 
large  cattle,  and  having  no  land  or  place  to  settle  on ;  tired  of  the 
trouble  of  being  together  in  the  same  village  where  I  have  been, 
and  am  unable  to  progress,  on  account  of  the  same;  living  where 
I  have  rated  a  great  loss  in  the  stock  which  I  have  placed  twelve 
years  ago ;  and  being  now  actually  favored  by  the  same  mission 
of  Santa  Cruz,  where  my  deceased  father  sacrificed  himself  for 
twenty  years,  and  where  I  served  in  his  place,  the  salaries  of  this 
post  rent  in  the  same  mission,  (Friar  Antonio  Real,)  satisfied  with 
my  services  and  tliose  of  my  deceased  father,  has  wished  to  favor 
me,  by  assigning  to  me  the  rancho  of  San  Antonio,  formerly  El  Pes- 
cadero  Realengo,  which  is  not  occupied  by  said  mission,  is  distant 
twelve  leagues  lo  the  northwest,  bounded  by  the  rancho  of  San 

Gregoria,  which  place delineated  on  the  accompanying  paper, 

including  a  square  of  about  four  leagues,  extending  from  the  coast 
to  the  sierra,  and  from  the  rancho  of  San  Gregoria  (rancho  occupied 
by  citizen  Antonio  Buelna  to  the  rancho  of  La  Punta  de  Nuevo, 
which  is  the  further  occupied  by  the  mission,  and  desiring  a  security 
or  guaranty  in  the  same  place,  I  apply,  with  the  consent  of  the  min- 
ister, to  your  excellency,  with  the  due  respect,  praying  that  you 
will  Ih}  pleased  to  give  me  in  possession  the  aforesaid  place, 
in  consideration  of  my  family,  and  which  will   *  confer  [*168] 
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favor  and  grace  on  your  most  attached  subject  and  servant,  who 
wishes  you  many  years  of  life,  &c.  Juan  Gonzales. 

Santa  Cruz,  November  26,  1833. 

Monterey,  November  29,  1833. 

In  conformity  with  the  laws  on  the  matter,  let  the  ayuntamiento 
of  the  town  of  Branciforte  report  whether  the  person  interested  in 

this  petition  possesses  the  requisites  to  the attended  to  in  his 

petition;  whether  the  land  he  asked  is  included  in  the  20  leagues 
from  the  boundary,  or  10  from  the  sea  shore,  referred  to  in  the  law 
of  August,  1824 ;  if  it  is  irrigable,  dependent  on  the  seasons  or 
pasture  of  land ;  if  it  belongs  to  the  ownership  of  any  private  indi- 
vidual, corporation  of  pueblo,  with  everything  else  which  may  be 
proper  to  explain  the  matter. 

This  being  concluded,  it  will  pass  this  expediente  to  the  reverend 
father  minister  of  the  mission  of  Santa  Cruz,  that  he  may  report 
what  he  knows  on  the  matter.  Senor  Don  Jose  Figueroa,  general  of 
brigade  and  commandant,  inspector  general,  and  superior  political 
chief  of  the  territory,  thus  ordered,  decreed,  and  signed;  to  which 
I  certify.  Figueroa. 

Agustin  V.  Zamorano,  Sec'y. 

In  compliance  with  your  excellency's  to  this  ayunta- 
miento, under  your  command  in  the  decree  of  November  29th, 
1833,  to  report  whether  the  person  interested  in  this  petition  pos- 
sesses the  requisites  to  be  attended  to  in  his  request,  and  if  the  land 
he  asks  for  be  included  in  those  referred  to  in  the  law: 

The  land  asked  for  by  the  person  interested  in  this  petition  may 
now  be  granted  to  him,  for  he  has  all  the  circumstances  required 
to  be  attended  to,  and  is  entitled  to  it. 

It  is  an  unoccupied  place;  has  no  irrigable  lands;  has  land  de- 
pendent on  the  seasons;  has  been  recognized  as  the  property  of  the 
mission  of  Santa  Cruz;  and  for  the  purposes  it  may  serve,  I  sign 

this  with  the  second  regidor,  on  account  of  the  absence ,  in  the 

town  hall  of  the  town  of  Branciforte,  on  the  2d  December,  1833. 

(Signed)  Antonio  Robles. 

(Signed)  Jose  Maria  Salason. 

[*169]  *I  agree  to  there  being  granted  the  petitioner,  Juan 
Jose  Qonzales,  the  place  he  asks  for,  as  it  is  a  place  which 
this  mission  does  not  at  present  occupy ;  nor  is  it  deemed  necessary 
for  it,  in  consideration  of  the  fact  that  it  has  land  enough  for  its 
cattle,  and  that,  being  unoccupied,  it  is  considered  public  land : 

besides,  when  the  mission  occupied  it had  abundance  of  cattle, 

-^—^ ^.^ 
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— ^  have  died  and  diminished,  and  the  few  that  remain  do  not 
need  the  land.  He  is  a  person  of  merit,  and  the  mission  ought  to 
place  him  before  any  other  person.     He  has  all  the  requisites,  and 

is  entitled  to  it ;  and testimony  I  sign,  on  the  7th  December, 

1833.  Friar  Antonio  Surra  del  Real, 

Minister  of  Santa  Cruz, 

Monterey,  December  10,  1833. 
Let  it  pass  to  the  alcalde  of  this  capital,  before  whom  the  party 
will  produce,  on  information  of  three  fit  witnesses,  who  will  be 
questioned  upon  the  following  points : 

1.  If  the  petitioner  is  a  Mexican  by  birth ;  if  he  has  served  in 
the  army  ;  if  he  is  married,  and  has  children  ;  if  he  is  of  good  con- 
duct. 

2.  If  the  land  he  asks  for  is  of  the  ownership  of  any  individual, 
or  corporation  or  pueblo  ;  if  it  is  irrigable,  dependent  on  the  sea- 
sons, or  pasture  land,  and  what  is  its  extension. 

3.  If  he  has  cattle  with  which  to  stock  it,  or  the  possibility  of 
acquiring  them. 

This  examination  being  mane,  let  him  return  the  expediente  for 
its  decision.  His  excellency  the  political  chief,  commanding  gen- 
ral,  inspector  and  general  of  brigade,  Don  Jose  Figueroa,  thus 
ordered,  decreed,  and  signed  it,  to  which  I  certify. 

(Signed)  Josb  Figueroa. 

(Signed)  Agustin  V.  Zamorano. 

Let  the  party  interested  in  this  expediente  be  notified  to  present 
the  witnesses  who  are  to  be  examined  on  the  points  included  in  the 
superior  decree  of  the  10th  instant  which  precedes  this. 

*Thus  I,  the  alcalde,  decreed,  ordered,  and  signed  it,  [*170] 
with  the  assisting  witnesses,  in  the  established  form. 

Marcelino  Escobar. 
Assisting  witnesses : 
(Signed)    Jose  Maria  Maldorado. 
(Signed)    Jose  Antonio  Romero. 

On  the  same  day,  present  Juan  Jose  Gonzales,  the  foregoing  act 
was  made  known  to  him,  and  having  understood  it,  he  said  that  he 
beard  it,  and  that  he  presents  citizens  Salvio  Pacheco,  Manuel 
Larios,  and  Felipe  Hernandez,  and  he  signed  it  with  me  and  the 
assisting  witnesses.  (Signed)  N.  Escobar. 

(Signed)  Juan  Gonzales. 

Assisting  witnesses: 
(Signed)    JosB  Maria  Maldorado. 
(Signed)    Jose  Antonio  Bomero. 


Digitized  by  VjOOQ IC 


278         SUPREME  COURT  OF  THE  UNITED  STATES. 

Gonzales  v.  The  United  States. 

lu  the  port  of  Monterey,  on  the  13th  day  of  the  month  of  De- 
ceraher,  one  thousand  eight  hundred  and  thirty-three,  present 
Salvio  Pacheco,  witness  presented  on  the  part  of  the  persons  inter- 
ested, oath  was  received  in  form  of  law. 

The  petitioner  is  a  Mexican  by  birth ;  was  in  the  army ;  bas 
thirteen  children.  The  land  petitioned  for  has  no  private  owner- 
ship; understood  it  belongs  to  the  mission  of  Santa  Cruz;  that 
its  extent  is  from  a  league  to  a  league  and  a  half  from  east  and 
from  north  to  south ;  he  does  not  know  how  much  of  it  is,  as  it  is 
a  canon  which  reaches  to  the  rancho  of  citizen  Antonio  Buelna. 
He  has  two  hundred  head  of  cattle,  a  drove  of  mares  and  tame 
horses,  &c. 

Manuel  Larios,  a  witness,  says  he  is  a  Mexican ;  was  in  the 
army ;  is  married ;  has  children ;  knows  that  the  land  petitioned 
for  pertains  to  the  mission  of  Santa  Cruz ;  that  the  said  place  is 
dependent  on  the  seasons ;  that  the  land  is  about  a  league  or  more 
wide,  and  two  from  the  beach  to  the  hills. 

A  witness,  Felipe  Hernandez,  repeats  the  same  facts  as  stated 
by  the  prior  witness. 

Monterey,  December  3,  1833. 
The  oflBcial  acts  ordered  in  the  foregoing  superior  being 
[*171  ]  finished,  *let  the  expediente  be  returned  to  the  superior 
political  chief  for  the  superior  decision.        N.  Escobar, 

Monterey,  December  17, 1833. 
Having  seen  the  petition  with  this  expediente,  commences  the 
report  of  the  municipal  authority  of  the  town  of  Branciforte,  that 
of  the  Rev.  father  minister  of  Santa  Cruz,  the  declarations  of  the 
witnesses,  together  with  all  other  things  which  were  presented  and 
deemed  proper  to  be  seen,  in  conformity  with  the  provisions  of  the 
laws  and  regulations  on  the  matter,  Juan  Jose  Gonzales  is  declared 
owner  in  fee  of  the  land  known  by  the  name  of  San  Antonio, 
(or  El  Pescadero,)  bounded  by  the  rancho  of  Antonio  Buelna,  the 
sierra,  the  coast,  the  Arroyo  del  Butano,  subject  to  the  conditions 
which  may  be  stipulated.  Let  the  corresponding  patent  issue,  let 
note  be  made  in  the  proper  book,  and  let  this  expediente  be  directed 
for  the  approbation  of  the  most  excellent  territorial,  in  which  case 
the  person  interested,  who  will  be  made  to  know  this  decree,  will 
again  present  his  title,  that  it  may  be  revalidated. 

Jose  Figueroa. 

The  committee  on  colonization  and  vacant  lands,  to  whom  was 

referred  the  expediente,  the  formation  of  which  was  caused  by  the 
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petition  of  citizen  Juan  Jose  Gonzales  for  the  place  named  San 
Antonio,  or  El  Pescadero,  having  examined  it  with  the  correspond- 
ing circumspection,  taking  into  consideration  at  the  same  time  the 
law  of  August  18th,  1824,  those  agreeing  with  it,  and  the  general 
directions  which,  on  the  24th  November,  1828,  the  supreme  gov- 
ernment of  the  union  gave  for  the  better  fulfillment  of  the  first ; 
from  the  examination  of  the  expediente,  the  committee  has  become 
impressed  with  the  opinion  which  it  before  held  of  the  scrupulous- 
ness and  tact  with  which  his  excellency  the  political  chief  ordered 
it  to  be  made,  so  that  neither  in  its  formation,  nor  in  the  steps 
taken,  in  any  essential  requisite  wanting;  wherefore  the  committee 
concludes  by  oflfering  to  the  deliberation  of  this  most  excellent 
deputation  the  following  proposition  : 

1.  Approved  the  grant  made  to  citizen  Juan  Jose  Gonzales  of 
the  place  named  San  Antonio  El  Pescadero,  on  the  24th 
♦December,  1833,  in  entire  conformity  with  the  provisions  [  *  172  ] 
of  the  law  of  August  18th,  1824,  and  article  5th  of  the 
regulation  of  November,  1828. 
MoNTSRET,  May  10th,  1834. 

(Signed)  Cablos  Antonio  Carkillo. 

(Signed)  Jose  Castro. 

(Signed)  Jose  T.  Ortega. 

(Signed)  JosB  A.  Estudillo. 

Monterey,  May  17,  1834. 

In  sessions  of  this  day,  the  proposition  of  the  foregoing  report 
was  approved  by  the  most  excellent  deputation  ordering  that  the 
expediente  be  returned  to  his  excellency  the  superior  political  chief, 
for  the  convenient  purposes.  (Signed)  Jose  Fioueroa. 

Juan  B.  Alvarado,  Secretary.  George  Fisher,  Secretary. 

Opinion  of  the  Board  by  Com*r  R.  Aug.  Thompson. 
For  the  place  called  San  Antonio,  or  El  Pescadero. — Claim  of  for 
one  square  league  of  land  in  the  county  of  Santa  Cruz, 
This  claim  is  founded  on  a  grant  made  by  Governor  Figueroa, 
on  24th  December,  1833,  to  the  present  claimant,  which  was  duly 
approved  by  the  territorial  deputation  on  the  17th  day  of  May  fol- 
lowing. The  grant  describes  the  land  as  that  known  by  the  name 
of  San  Antonio,  or  El  Pescadero,  bounded  by  the  rancho  of  Antonio 
Buelna,  the  sierra,  the  coast,  and  the  Arroyo  del  Butano.  The 
fourth  condition  states  that  the  land  of  which  donation  is  made 
is  one  league  in  length  and  three-quarters  of  a  league  in  breadth, 
a  little  more  or  less^  as  shown  by  the  map  which  goes  with  the 
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expediente,  with  the  usual  reservations  of  the  sobrant^  or  overplus 
to  the  use  of  the  nation.  The  boundaries  are  distinctly  marked 
out  on  the  map ;  and  although  there  is  no  scale  on  the  map,  by 
which  the  extent  of  the  boundaries  can  be  ascertained,  yet  there 
is  a  note  made  upon  it,  stating  that  they  extend  one  league  from 
north  to  south,  and  three-quarters  of  a  league  from  east  to  west. 
This  description,  taken  in  connection  with  that  contained  in  the 
grant,  shows  very  clearly  that  it  is  a  grant  by  metes  and  bounds, 

and  that  consequently  no  sobrante  can  result. 
[  *  173  ]      *  The  original  grant  is  in  evidence,  and  the  genuineness 

of  the  signatures  of  the  governor  and  secretary  appearing 
thereon  are  duly  proved  by  the  deposition  of  David  Spence.  Man- 
uel Jimeno  proves  that  the  claimant  has  occupied  the  land  since 
1833  ;  that  he  had  a  house,  horses,  and  sowings  on  it^  and  he  still 
lives  on  it. 

Entertaining  no  doubt,  from  the  facts  of  the  case,  that  the  grant 
is  a  valid  one  to  the  extent  of  one  league  in  length,  and  three- 
quarters  of  a  league  in  breadth,  it  is  hereby  confirmed  to  that 
extent;  the  three-fonrths  of  a  league  to  be  surveyed  within  the 
out-boundary  represented  on  the  diseno. 

Mr.  Justice  Campbell  delivered  a  separate  opinion,  in  which  Mr. 
Justice  Nelson  concurred. 

The  plaintiflf  was  confirmed  in  his  claim  to  a  parcel  of  land  des- 
ignated as  San  Antonio,  or  El  Pescadero,  in  the  county  of  Santa 
Cruz,  by  the  board  of  commissioners.  The  description  of  the  land 
in  their  decree  is  as  follows  : 

*'  Being  the  same  which  has  been  held  and  occupied  by  the  pres- 
ent claimant  since  the  year  1833  to  the  present  time,  and  is  bounded 
as  follows:  Beginning  at  the  mouth  of  the  Arroyo  del  Butano,  and 
running  along  the  sea  coast,  and  bordering  thereon,  to  the  bound- 
ary line  of  Antonio  Buelna,  the  distance  being  one  league,  a  little 
more  or  less  ;  thence  with  the  line  of  said  Buelna  east  three-quar- 
ters of  a  league ;  thence  a  line  southerly  parallel  with  the  sea  coast 
until  it  intersects  the  Arroyo  del  Butano,  at  the  distance  of  three- 
quarters  of  a  league  from  the  coast ;  thence  along  said  arroyo  and 
bordering  thereon  to  its  mouth,  the  place  of  beginning  ;  the  same 
being  in  extent  three-fourths  of  a  square  league,  a  little  more  or 
less.  For  a  more  particular  description,  reference  being  had  to 
the  original  grant  and  map  contained  in  the  expediente  from  the 
archives  now  in  the  custody  of  the  United  States  surveyor  general 
for  California,  the  first  of  which  and  a  traced  copy  of  the  latter  are 
filed  in  the  case." 
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The  parties  appealed  to  the  district  court,  and,  upon  the  hearing 
of  the  cause,  the  decree  of  the  commissioners  was  affirmed, 
and  it  was  further  ordered,  that  the  claim  of  the  *  said  Juan  [  *  174  ] 
Jose  (Gonzales  is  a  good  and  valid  claim  to  the  land  known 
by  the  name  of  San  Antonio,  or  Pescadero,  to  the  extent  and  with- 
in the  boundaries  mentioned  in  the  grant  and  map,  the  original 
of  the  former  and  copy  of  the  latter  being  on  file  in  the  records  of 
this  case.  From  this  decree  the  plaintiff  appealed.  The  only  ques- 
tion presented  on  the  appeal  is,  whether  the  grant  is  to  be  located 
according  to  the  natural  calls  in  the  grant,  or  whether  the  claimant 
is  to  be  confined  to  the  quantity  specified  in  the  4th  condition  of  the 
grant.  But  the  decision  of  this  question  is  reserved  in  the  decree 
of  the  district  court,  and  will  properly  arise  after  the  location. 
The  failure  to  direct  the  precise  manner  of  the  location  is  not  er- 
roneous.    The  result  therefore  is,  that  the  decree  must  be  affirmed. 


The  United  States,  at  the  relation  of  Crawford,  v.  Henry  Addison. 

22  H.  174. 
Weit  or  Erroe — Amount  is  Controversy— Mandamus. 

1.  On  a  writ  of  error  to  the  circuit  court  for  the  District  of  Columbia,  where  the  judg- 
ment is  removal  from  office,  the  salary  being  $1,000  per  annum,  is  sufficient  for  juris- 
diction, though  it  be  paid  monthly. 

2.  The  writ  of  error  in  such  case  operates  as  a  mipenedetu^  and  prevents  the  removal  of 
the  incumbent  defendant  until  the  case  is  decided  in  this  court. 

3.  A  mandamut  will  not  be  granted  in  such  case  to  compel  the  inferior  court  to  execute 
its  judgment,  notwithstanding  the  fact  that  the  term  for  which  the  relator  was 
elected  will  expire  before  the  case  can  be  heard  in  this  court. 

Tuis  was  an  application  for  a  writ  of  mandamus  to  the  judges  of 
the  circuit  court  for  the  District  of  Columbia  to  compel  them  to 
execute  their  judgment  by  removing  the  defendant  Addison  from 
the  office  of  mayor  of  Georgetown,  and  inducting  the  relator  Craw- 
ford. Addison  had  in  due  time  sued  out  his  writ  of  error  and  filed 
a  bond,  which  the  judges  below  held  to  be  a  supersedeas^  and  they 
had  refused  to  proceed  to  execute  the  judgment  on  Crawford's  re- 
quest.    The  case  is  otherwise  fully  stated  in  the  opinion. 

Mr,  Brent  and  Mr.  Carlisle,  for  the  relator. 

Mr.  Bradley  and  Mr.  H.  Winter  Davis,  for  Addison. 

*Mr.  Justice  McLban  delivered  the  opinion  of  the  court.  [  *  181  ] 
This  is  a  writ  of  error  to  the  circuit  court  of  the  Unit^ 
States  for  the  District  of  Columbia. 
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Richard  R.  Crawford,  of  tho  city  of  Georgetown,  in  the  District 
of  Columbia,  states,  that  on  the  fourth  Monday  of  February,  1857, 
in  pursuance  of  an  act  of  congress  to  amend  the  charter  of  George- 
town, approved  the  31st  May,  1830,  and  an  act  to  amend  the  same 
charter,  approved  the  11th  August,  1856,  by  ballot  to  elect  some  fit 
and  proper  person,  having  the  qualifications  required  by  law,  to  be 
mayor  of  the  corporation  of  Georgetown,  to  continue  in  oflSoe  two 
years,  and  until  a  successor  shall  be  duly  elected,  said  Crawford, 
being  duly  qualified,  received  the  greatest  number  of  legal  votes, 
and  was  elected  mayor  of  the  said  corporation,  and  took  the  oath  as 
mayor  and  continued  to  discharge  the  duties  for  two  years. 

On  the  fourth  Monday  of  February,  1859,  another  election  was 
held  for  Mayor,  at  which  he  received  the  greatest  number  of  legal 
votes,  and  was  by  the  judges  declared  to  be  duly  elected ;  on  which 
he  presented  himself  in  the  presence  of  the  two  boards  of  the  com- 
mon council  of  the  said  corporation,  and  claimed  that  the  oath 
should  be  administered;  but  the  said  two  boards,  alleging  that 
there  was  a  mistake  in  the  returns,  and  that  there  was  in  fact  a 
majority  of  one  vote  in  favor  of  Henry  Addison,  who  was  the  oppos- 
ing candidate,  and  to  whom  the  oath  of  oflSce  was  administered, 
and  who  took  possession  of  the  office,  and  continues  to  exercise  the 
duties  of  the  same. 

And  your  petitioner  represents,  that  at  the  ensuing 
[  *  182  ]  term  of  *  the  circuit  court  of  the  District  of  Columbia, 
being  the  court  then  and  still  having  jurisdiction  in  the 
premises,  an  information,  in  nature  of  quo  warranto,  upon  the  rela- 
tion of  your  petitioner,  was  filed  in  the  said  court  by  Robert  Ould, 
Esq.,  the  attorney  of  the  Uuited  States  for  the  District  of  Columbia, 
on  which  due  process  was  issued  against  the  said  Henry  Addison, 
requiring  him  to  answer  before  the  said  court  by  what  warrant  he 
claimed  to  exercise  the  said  office  of  mayor  of  the  corporation  of 
Georgetown. 

And  the  said  Addison  having  pleaded  to  the  said  information, 
and  certain  replications  having  been  made  to  said  plea  by  the  said 
attorney  of  the  United  States,  certain  issues  were  joined  thereon 
at  the  October  term,  1859,  of  the  said  court,  and  amongst  others 
the  issue  to  try  whether  the  said  Henry  Addison  had,  as  alleged 
by  him  in  his  plea,  received  the  greatest  number  of  legal  votes 
for  mayor  at  the  said  last-mentioned  election ;  and  upon  the  issue 
it  was  found  by  the  jury,  duly  impaneled  and  sworn  to  try  the 
same,  that  the  said  Henry  Addison  did  not  receive  the  greatest 
number  of  legal  votes  for  mayor  at  the  said  election ;  and  there- 
upon the  said  court  rendered  judgment  of  ouster  against  the  said 
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defendant,  and  for  the  costs  of  your  pet'tioner,  as  relator  in  the  said 
proceeding,  to  wit,  on  the day  of  December  instant. 

Whereupon  due  process  for  the  execution  of  the  said  judgment, 
to  remove  the  said  defendant  and  for  the  recovery  of  the  costs  afore- 
said, was  duly  prayed  of  the  said  court;  but  the  said  Henry  Addi- 
son, pretending  that  the  proceedings  upon  the  said  information  in 
matter  of  law  may  be  reviewed  by  this  honorable  court  upon  writ  of 
error,  sued  out  such  writ  of  error,  filed  a  bond,  and  caused  a  citation 
to  be  issued  and  served  upon  your  petitioner,  to  appear  and  answer 
to  the  said  writ  of  error  on  the  return  thereof,  to  wit,  at  the  December 
term,  1860.  And  thereupon  the  said  circuit  court,  for  the  express 
and  sole  reason  that  such  writ  of  error  and  bond  operated  as  a  8i^ 
peraedeaSj  (which  is  expressed  in  their  order  in  that  behalf,)  refused 
to  execute  the  said  judgment,  or  to  issue  any  process  to  remove  the 
said  defendant  or  for  the  recovery  of  the  costs  aforesaid. 

*  Your  petitioner  is  advised,  and  humbly  submits,  that  [  *  183  ] 
this  honorable  court  hath  no  jurisdiction  of  the  matter  of 
the  said  writ  of  error,  and  that  the  same  must  be  dismissed  on  the 
return  thereof.  But,  as  hereinbefore  stated,  the  said  writ  is  not 
returnable  until  December  term,  1860,  and  the  term  of  office  for 
which  your  petitioner  was  elected  as  aforesaid  will  then  be  about  to 
expire. 

Your  petitioner  is  advised  that  his  only  adequate  and  proper 
remedy  is  by  a  mandamus  from  this  honorable  court,  directed  to 
the  judges  of  the  said  circuit  court  of  the  District  of  Columbia,  com- 
manding them  to  issue  process  for  the  execution  of  the  judgment 
aforesaid.  And  for  that  the  transcript  of  record  herewith  filed 
plainly  expresses  on  its  face  the  sole  cause  for  the  refusal  of  such 
process,  so  as  distinctly  to  present  the  whole  matter  of  law  for  the 
consideration  of  the  court,  he  prays  that  a  peremptory  mandamus 
may  issue,  or,  in  the  alternative,  that  such  interlocutory  order  may 
be  passed  to  that  end,  as  this  court  may  direct. 

Under  the  thirteenth  section  of  the  judiciary  act  of  1789,  the 
supreme  court  has  ^*  power  to  issue  writs  of  mandamus y  in  cases 
warranted  by  the  principles  and  usages  of  law,  to  any  courts  ap- 
pointed or  persons  holding  office  under  the  United  States."  The 
power  of  the  circuit  courts  to  issue  the  writ  of  mandamus  is  con- 
fined exclusively  to  those  cases  in  which  it  may  be  necessary  to 
the  exercise  of  their  jurisdiction.  Kendall  v.  United  States,  Cur- 
tis, 12th  vol.  851. 

On  a  mandamus^  a  superior  court  will  never  direct  in  what  man- 
ner the  discretion  of  an  inferior  tribunal  shall  be  exercised ;  but 
they  will,  in  a  proper  case,  require  the  inferior  court  to  decide. 
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Life  Insurance  Company  v.  Wilson's  Heirs,  8  Peters,  294.  It  has 
repeatedly  been  declared  by  this  court  that  it  will  not  by  mandamus 
direct  a  judge  as  to  the  exercise  of  his  discretion ;  but  it  will  require 
him  to  act.     13  Pet.  279. 

A  mandamus  is  a  remedy  where  there  is  no  other  appropriate 
relief,  and  it  is  only  resorted  to  on  extraordinary  occasions. 

The  writ  of  error  is  a  common-law  writ,  and  is  almost  as  old 
as  the  common  law  itself.  This  writ,  to  operate  as  a 
[*184]  "^  supersedeas y  must  be  issued  within  ten  days  after  the 
rendition  of  the  judgment,  and  on  security  being  given  for 
a  sum  exceeding  the  amount  of  the  judgment.  Where  no  superse- 
deas is  required,  security  for  the  costs  of  the  supreme  court  must  be 
entered.  So  that,  in  these  respects,  the  writ  of  error  is  said  to  be 
a  writ  of  right,  though  regulated  by  statute. 

The  condition  on  the  supersedeas  bond  is:  **  that  the  said  Henry 
Addison  shall  prosecute  the  said  writ  of  error  to  effect,  and  an- 
swer all  damages  and  costs  if  he  shall  fail  to  make  his  plea  good  ; 
then  the  above  obligation  to  be  void ;  otter  wise  to  be  and  remain 
in  full  force  and  virtue." 

In  the  Columbus  Insurance  Company  t?.  Wheelright  and  others, 
7  Wheat.  534,  it  was  held  that  a  writ  of  error  will  lie  from  this 
court  upon  the  judgments  of  the  circuit  courts  awarding  a  per- 
emptory mandamuSy  if  the  matter  in  controversy  is  of  sufficient 
value.  But  in  that  case,  it  did  appear  that  the  office  of  director  of 
the  insurance  company,  which  was  the  matter  in  controversy,  was 
of  less  value  than  one  thousand  dollars,  and  that  its  value  was  to 
be  ascertained  by  the  salary  paid;  the  court  held  it  had  no  juris- 
diction. 

The  weight  of  this  authority  is  not  lessened  by  the  fact  on  which 
the  question  of  jurisdiction  turned.  The  salary  of  the  mayor  of 
Georgetown  was  established  by  law  at  one  thousand  dollars  per 
annum;  and  if  this  be  the  matter  of  controversy,  it  settles  the 
jurisdiction. 

But  it  is  contended  that  a  year's  salary  cannot  be  regarded  as  the 
amount  in  controversy,  as  the  salary  is  paid  monthly  or  quarterly, 
as  may  be  most  convenient  to  the  mayor.  The  law  regulates  the 
pay  of  all  salaried  officers  by  the  year,  and  the  estimates  are  so 
appropriated  in  the  reported  bills.  Any  departure  from  this  annual 
allowance  would  derange,  more  or  less,  the  fiscal  action  of  a  govern- 
ment or  corporation. 

But  it  is  said  that  the  remedy  by  writ  of  error  is  inappropriate 
and  ineffectual,  as  the  office  of  the  relator  will  expire  about  the 
time  the  writ  of  error  is  made  returnable.    This  may  be  a  defect  in 
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the  law,  which  the  legislative  power  only  can  remove.    A 
writ  of  error  returnable  instanter  would  give  *more  speedy  [  *  185  ] 
relief,  and  might  be  more  satisfactory,  but  we  must  ad- 
minister the  law  as  we  find  it. 

The  bond  and  security  given  on  the  writ  of  error  cannot  be  re- 
garded as  an  idle  ceremony.  It  was  designed  as  an  indemnity  to 
the  defendant  in  error,  should  the  plaintiff  fail  to  prosecute  with 
effect  his  writ  of  error. 

We  can  entertain  no  doubt  that  the  writ  of  error  is  the  legal 
mode  of  revising  the  judgment  of  the  circuit  court  in  this  case;  and 
that  security  having  been  given  on  the  judgment,  as  the  law  re^ 
quires,  it  is  superseded. 

Mr.  Justice  Wayne  and  Mr.  Justice  Grier  dissented. 


David  Maxwell  and  others,  Plaintiffs  in  Error,  v.  Israel  M.  Moorb 

and  others. 
22  H.  186. 

JUBISDIOTIOH  OVER  StATB  CoURTS — AOTS  07  COHORC38  CoHSTRUED. 

Where  the  act  of  congress  of  1812.  giving  hoanty  lands  to  regular  soldiers,  made  all 
sales  void  before  the  patent  issaed,  and  another  act  of  1826  permitted  the  soldier 
to  relinquish  the  land  already  patented  and  make  a  new  location :  Held,  that  the 
restriction  on  sale  of  the  right  to  relocate  did  not  exist,  as  nothing  was  said  to  that 
purport  in  the  act  of  1826. 

This  is  a  writ  of  error  to  the  supreme  court  of  Arkansas.  Th^ 
case  is  fully  stated  in  the  opinion. 

Mr.  Fowler,  for  plaintiffs  in  error. 

Mr.  WaikinSy  for  defendants. 

*  Mr.  Justice  Catron  delivered  the  opinion  of  the  court.  [  *  190  ] 
This  cause  is  brought  before  us  by  writ  of  error  to  the 
supreme  court  of  Arkansas,  and  presents  a  single  question  for  our 
consideration. 

Allen  McVey  served  as  a  regular  soldier  in  the  war  of  1812,  and 
was  entitled  to  a  tract  of  IfiO  acres  of  land  as  a  bounty  for  his 
services.  The  land  was  located  and  granted  in  what  is  now  the 
State  of  Arkansas,  By  the  act  of  May  6,  1812,  which  granted 
the  bounty  lands,  all  sales  or  agreements  made  by  a  grantee  of 
these  lands  before  the  patent  issued  were  declared  to  be  void. 
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Many  tracts  of  the  lands  granted  turned  out  to  be  unfit  for  culti- 
vation, so  that  the  soldier  took  no  benefit;  and,  as  compensation, 
the  act  of  May  22,  1826,  declares  that  the  soldier,  or  his  heirs,  to 
whom  bounty  land  has  been  patented  in  the  territory  of  Arkansas, 
and  which  is  unfit  for  cultivation,  and  who  has  removed  or  shall 
remove  to  Arkansas  with  a  view  to  actual  settlement  on  the  land, 
may  reliniiuish  it  to  the  United  States,  and  enter  a  like  quantity 
elsewhere  in  the  district,  which  may  be  patented  to  him.  This  act 
was  continued  in  force  by  that  of  May  27th,  1840. 

McVey  surrendered  his  first  patent  according  to  the  act  of  1826, 
and  in  1842  another  issued  in  his  name  for  the  land  in  dispute. 

In  1834,  McVey  gave  William  Pelham  a  bond  to  convey  to  him 
the  land  that  might  be  entered  on  his  certificate  of  surrender, 
(known  as  a  float,)  and  a  power  of  attorney  to  locate  the  same,  aijd 
obtain  the  patent.    McVey  died  in  1836.    In  1842,  Pelham  entered 

the  land  in  controversy  in  McVey's  name. 
[  *  191  ]       *  A  special  act  of  the  legislature  of  the  State  of  Arkan- 
sas was  passed,  authorizing  McVey's  administrator  to  con- 
vey the  land  to  Pelham,  which  was  done. 

Afterwards,  the  plaintiffs  in  error  obtained  a  conveyance  from 
the  heirs  of  McVey,  on  which  their  action  of  ejectment  is  founded. 
As  the  title  vested  in  Allen  McVey's  heirs  by  the  patent  of  1842, 
they  could  well  convey  the  land  unless  the  administrator's  deed 
stood  in  the  way.  Galloway  v.  Findley,  13  Peters,  264.  That 
the  special  act  of  assembly  authorized  the  administrator  to  make  a 
valid  deed,  and  divest  the  title  of  the  heirs,  was  decided  in  this  case 
by  the  supreme  court  of  Arkansas,  and  which  decision  on  the  effect 
of  the  State  law  is  conclusive  on  this  court.  We  exercise  jurisdic- 
tion to  revise  errors  committed  by  State  courts,  where  the  plaintiff 
in  error  claims  title  by  force  of  an  act  of  congress,  and  the  title 
has  been  rejected  on  the  ground  that  the  act  did  not  support  it. 
And  this  raises  the  question,  whether  the  act  of  1826,  allowing  the 
soldier  to  exchange  his  land,  carriecT  with  it  the  prohibition  against 
alienation  contained  in  the  act  of  1812. 

The  court  below  held  that  it  did  not,  and  that  Allen  McVey  did 
lawfully  bind  himself  to  Pelham  for  title. 

It  is  insisted  that  the  acts  of  1812  and  1826  are  on  the  same  sub- 
ject, must  stand  together  as  one  provision,  and  the  last  act  carry 
with  it  the  prohibition  found  in  the  first.  We  are  of  the  opinion 
that  the  acts  have  no  necessary  connection  ;  that  there  was  no  good 
reason  why  the  soldier  who  removed  to  Arkansas,  and  inspected 
his  tract  of  land,  then  patented,  and  alienable,  should  not  contract 
to  convey  the  tract  he  might  get  in  exchange.     We  can  only  here 

......  Joogle 
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say,  as  we  did  iQ  the  case  of  French  v.  Spencer,  (21  How.  238,) 
that  the  act  of  1826  is  plain  on  its  face  and  single  in  its  purpose  ; 
and  that  in  such  cases  the  rule  is,  that  where  the  legislature  makes 
a  plain  provision,  without  raaking  any  exception,  the  courts  of  jus- 
tice can  make  none,  as  it  would  be  legislating  to  do  so. 

There  being  no  other  question  presented  by  the  record  within 
the  jurisdiction  conferred  on  this  court  by  the  25th  section  of  the 
judiciary  act,  we  order  that  judgment  of  the  supreme  court  of  Ar- 
kansas be  affirmed. 


Samuel  Verden,  Appellant,  v.  Isaac  Coleman. 

22  H.  192. 

JURISDIOTIOH  OVER  StATE  CoURTS. 

An  appeal  from  a  decree  of  a  State  coart  dismissed,  beeaose  no  case  can  be  brongbt 
here  from  a  State  court  in  any  other  mode  than  by  writ  of  error.     , 

Appeal  from  the  supreme  court  of  Indiana.  No  writ  of  error 
was  sued  out  or  filed.     The  opinion  states  the  facts. 

Mr.  Justice  Catron  delivered  the  opinion  of  the  court. 

Coleman  sued  Verden  in  a  State  court  of  Indiana,  on  a  note  of 
hand,  and  a  mortgage  of  lands,  to  secure  its  payment.  On  various 
pleadings  and  proofs,  the  cause  was  submitted  for  judgment  to  tlie 
court,  the  parties  having  dispensed  with  a  jury.  Judgment  was 
rendered  against  Verden,  who  appealed  to  the  supreme  court  of 
Indiana.     There  the  judgment  of  the  circuit  was  affirmed. 

This  occurred  on  the  26th  day  of  June,  1858.  And  then  we  find 
the  following  entry  of  record:  '*  And  afterwards,  to  wit,  at  a  court 
began  and  held  on  the  24th  of  May,  1858,  and  continued  from  day 
to  day  till  July  16th,  1858,  at  which  time  comes  the  appellant,  by 
Hon.  D.  Mace,  his  attorney,  and  prays  an  appeal  to  the  United 
States  supreme  court,  which  prayer  is  granted.'* 

*  Bond  was  given  to  prosecute  the  appeal,  and  the  clerk  [  *  193  ] 
certifies  the  record  to  be  a  true  copy  of  the  proceedings. 

No  appeal  can  be  taken  from  the  final  decision  of  a  State  court  of 
last  resort,  under  the  twenty-fifth  section  of  the  judiciary  act,  to 
the  supreme  court  of  the  United  States.  A  writ  of  error  alone 
can  bring  up  the  cause.*  We  refer  to  the  appendix  of  Curtis's 
Digest  for  the  mode. 

It  is  ordered  that  the  case  be  dismissed. 
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Robinson  Lttlb  and  others,  Plaintiffs  in  Error,  v.  The  Statb  of 
Arkansas  and  others. 

22  H.  193. 
JuRisDicnoH  OVER  State  Coubts—Equity  Superior  to  Patekt. 

1.  The  judgment  of  the  State  courts  protecting  parties  as  innocent  purchasers,  and  by 
reason  of  the  statute  of  limitations,  is  not  subject  to  revision  in  this  court. 

2.  But  the  question  of  fraudulent  and  false  swearing  in  obtaining  a  certificate  of  pre* 
emption  and  a  patent  from  the  land  office  is  one  of  which  this  court  can  take 
cognizance. 

3.  An  examination  of  the  testimony  in  this  case  shows  that  the  supreme  court  of 
Arkansas  was  right  in  holding  that  there  was  such  fraud,  and  its  judgment  is  there- 
fore affirmed. 

This  is  a  writ  of  error  to  the  supreme  court  of  Arkansas.  It 
has  heen  in  this  court  before,  and  has  been  reported  in  9  How.  314. 
As  it  appears  now,  the  matter  is  fully  stated  in  the  opinion. 

llr.  Bradley  and  Mr.  StilweUy  for  plaintiffs  in  error. 

Mr.  WathiuBy  Mr,  Pike,  and  Mr.  Hempstead,  for  defendants. 

[  *  202  ]  *  Mr.  Justice  Catron  delivered  the  opinion  of  the  court. 
The  first  question  presented  on  the  record  is,  whether 
this  court  has  jurisdiction  to  examine  and  revise  the  decision  of  the 
supreme  court  of  Arkansas  by  writ  of  error,  under  the  25th  section 
of  the  judiciary  act?     The  question  arises  on  the  following  facts: 

Nathan  Cloyes,  ancestor  of  the  principal  complainants,  entered 
as  an  occupant,  at  a  land  office  in  Arkansas,  a  fractional  quarter 
section  of  land,  in  1834,  under  the  pre-emption  acts  of  1830  and 
1832.  The  fraction  adjoined  the  village  of  Little  Rock  on  its 
eastern  side,  and  was  for  twenty-nine  acres.  The  same  land  had 
been  patented  in  1833  by  the  United  States  to  John  Pope,  governor 
of  the  territory  of  Arkansas,  to  be  appropriated  to  the  erection  of 
public  buildings  for  said  territory.  The  heirs  of  Cloyes  claimed 
to  have  an  earlier  equity,  by  force  of  their  pre-emption  right,  than 
that  of  the  governor  of  Arkansas. 

Tliey  filed  their  bill  in  equity  in  the  proper  State  court,  to  enforce 
this  equity.  That  bill  contained  appropriate  allegations  to  exhibit 
an  equitable  title  in  the  plaintiffs,  and  the  opposing  right  of  the 
patentee,  and  thus  to  enable  the  courts  to  compare  them.  Some  of 
the  defendants  demurred  to  the  bill;  others  answered,  denying  the 
facts  of  the  settlement  and  cultivation,  and  pleading  the  bona  Jidea 
of  their  purchase  and  the  statute  of  limitations. 

The  courts  of  Arkansas  dismissed  the  bill  on  the  demurrer ;  which 
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judgment  was  reversed  in  this  court,  and  the  cause  remanded  for 
further  proceedings.  Lytic  v.  Arkansas,  9  How.  314.  It  was 
prepared  for  hearing  a  second  time,  and  the  courts  of  Arkansas 
have  again  dismissed  the  bill,  and  the  cause  is  a  second  time  be- 
fore us. 

The  cause  was  fully  heard  on  its  merits  below ;  and  the  claim  of 
Cloyes  rejected,  on  the  ground  that  he  obtained  his  entry  by  fraud 
in  fact  and  fraud  in  law ;  and  the  question  is,  can  we  take 
jurisdiction,  and  reform  this  general  decree?  It  *  rejected  [  *  203  ] 
the  Hilt  of  Cloyes;  and  in  our  opinion,  it  is  not  material 
whether  the  invalidity  of  the  title  was  decreed  in  the  supreme  court 
of  Arkansas  upon  a  question  of  fact  or  of  law.  The  fact  that  the 
title  was  rejected  in  that  court  authorizes  this  court  to  re-examine 
the  decree.     14  Peters,  360. 

The  decision  in  the  supreme  court  of  Arkansas  drew  in  question 
an  authority  exercised  under  the  United  States,  to  wit:  that  of 
admitting  Cloyes  to  make  his  entry  ;  and  the  decision  was  against 
its  validity,  and  overthrew  his  title,  and  is  therefore  subject  to  be 
re-examined,  and  reversed  or  affirmed  in  this  court,  on  all  the 
pleadings  and  proofs  which  immediately  respect  the  question  of  the 
proper  exercise  of  authority  by  the  officers  administering  the  sale 
of  the  public  lands  on  the  part  of  the  United  States. 

In  the  case  of  Martin  against  Hunter's  Lessee,  (1  Whea.  352,) 
the  foregoing  construction  of  the  25th  section  of  the  judiciary  act 
of  1789  was  recognized,  and  has  been  followed  since,  in  the  cases 
of  Choteau  against  Eckhart,  (2  How.  372,)  Cunningham  against 
Ashley,  (14  How.  377,)  Garland  against  Wynn,  (20  How.  6.)  and 
other  cases. 

Another  preliminary  question  is  presented  on  this  record,  namely: 
whether  the  adjudication  of  the  register  and  receiver,  which  au- 
thorized Cloyes's  heirs  to  enter  the  land,  is  subject  to  revision  in  the 
courts  of  justice,  on  proof,  showing  that  the  entry  was  obtained  by 
fraud  and  the  imposition  of  false  testimony  on  those  officers,  as  to 
settlement  and  cultivation.  We  deem  this  question  too  well  settled 
in  the  affirmative  for  discussion.  It  was  so  treated  in  the  case  of 
Cunningham  against  Ashley,  (14  How.  377;)  again,  in  Bernard 
against  Ashley,  (18  How.  43  ;)  and  conclusively,  in  the  case  of  Gar- 
land against  Wynn,  (20  How.  8.) 

The  next  question  is,  how  far  we  can  re-examine  the  proceedings 
in  the  State  courts. 

In  their  answers,  the  respondents  rely  on  the  act  of  limitations 
of  the  State  of  Arkansas  for  protection.  As  this  is  a  defense 
having  no  connection  with  the  title  of  Cloyes,  this  court  cannot 
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revise  the  decree  below  in  this  respect,  under  the  25th  section  of 

the  judiciary  act. 
[*204]  *  Many  of  the  defendants  also  relied  in  their  answers 
on  the  fact  that  they  were  bona  fide  purchasers  of  the  lots 
of  land  they  are  sued  for,  and  therefore  no  decree  can  be  made  here 
to  oust  them  of  their  possessions.  The  State  courts  found  that 
a  number  of  the  respondents  were  purchasers  without  notice  of 
Cloyes's  claim,  and  entitled  to  protection  as  bona  fid^  purchasers, 
according  to  the  rules  acted  on  by  courts  of  equity.  With  this 
portion  of  the  decree  we  have  no  power  to  interfere,  as  the  defense 
set  up  is  within  the  restriction  found  in  the  concluding  part  of  the 
25th  section,  which  declares  "  that  no  other  error  shall  be  assigned 
or  regarded  by  this  court  as  a  ground  of  reversal,  than  such  as 
immediately  respects  the  before-mentioned  questions  of  validity  or 
construction  of  the  constitution,  treaties,  statutes,  commissions,  or 
authorities,  in  dispute."  Mr.  Justice  Story  comments  on  the  fore* 
going  restraining  clause,  in  the  case  of  Martin  t;.  Hunter*8  Lessee, 
(1  Whea.  358,)  which  construction  we  need  not  repeat. 

Whether  Cloyes  imposed  on  the  register  and  receiver  by  false 
affidavits,  when  he  made  proof  of  cultivation  in  1829,  and  residence 
on  the  land  in  dispute  on  the  29th  of  May,  1830,  is  the  remaining 
question  to  be  examined.  He  made  oath  (23d  April,  1831)  that 
he  did  live  on  said  tract  of  land  in  the  year  1829,  and  had  done 
80  since  the  year  1826.  Being  interrogated  by  the  register,  he 
stated:  I  had  a  vegetable  garden,  perhaps  to  the  extent  of  an  acre, 
and  raised  vegetabks  of  different  kinds,  and  corn  for  roasting- 
ears;  and  I  lived  in  a  comfortable  dwelling,  east  of  the  Quapaw 
line  on  the  before-mentioned  fraction.  Being  asked,  Did  you  con- 
tinue to  reside,  and  cultivate  your  garden  aforesaid,  on  the  before- 
named  fraction,  until  the  29th  of  May,  1830?  he  answers  :  "I  did; 
and  have  continued  to  do  so  until  this  time." 

John  Saylor  deposed  on  behalf  of  Cloyes  in  effect  to  the  same 
facts,  but  in  general  terras.  Nathan  W.  Maynor  and  Elliott  Bur- 
scy  swore  that  the  affidavit  of  Saylor  was  true.  On  the  truth  or 
falsehood  of  these  depositions  the  cause  depends. 

In  opposition  to  these  affidavits,  it  is  proved,  beyond  dispute,  that 
Cloyes  and  his  family  resided  at  a  house,  for  a  part  of  the 
[  *  205  1  *year  1828,  occupied  afterwards  by  Doctor  Liser.  In  the 
latter  part  of  1828,  they  removed  from  that  place  to  some 
log  cabins,  situate  on  the  lots  afterwards  occupied  by  John  Hutt, 
and  where  the  governor  of  Arkansas  resided  in  1851,  when  the 
witnesses  deposed.  Both  places  were  west  of  the  Quapaw  line — 
the  cabins  standing  probably  one  hundred  yards  west  of  the  line, 
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and  which  line  was  the  western  boundary  of  the  fractional  quarter 
section  in  dispute.  Cloyes  resided  at  these  cabins  when  he  swore 
at  Batesville,  before  the  register ;  and  continued  to  reside  there  till 
the  time  of  his  death,  which  occurred  shortly  after  his  return  from 
Batesville,  say  in  May  or  June,  1831,  and  his  widow  and  children 
continued  to  reside  at  the  same  cabins  for  several  years  after  his 
death. 

Cloyes  was  by  trade  a  tinner,  and  in  December,  1826,  rented  of 
William  Russell  a  small  house,  constructed  of  slabs  set  upright, 
in  which  he  carried  on  his  business  of  a  tin-plate  worker.  He 
covenanted  to  keep  and  retain  possession  for  Russell  of  this  shop 
against  all  persons,  and  not  to  leave  the  house  unoccupied,  and 
to  pay  Russell  two  dollars  per  month  rent,  and  surrender  the 
house  to  Russell  or  his  authorized  agent  at  any  time  required  by 
the  lessor. 

Under  this  lease,  Cloyes  occupied  the  house  until  the  19th  day  of 
June,  1828,  when  he  took  a  lease  from  Chester  Ashley  for  the  same, 
and  also  for  a  garden.  He  covenanted  to  pay  Ashley  one  dollar 
per  month  rent;  to  put  and  keep  the  building  in  repair;  to  keep 
and  retain  possession  of  the  same,  until  delivered  back  to  said  Ash- 
ley by  mutual  consent,  either  party  having  a  right  to  terminate  * 
the  lease  on  one  month's  notice.  The  house  and  garden  were 
rented  by  the  month. 

Under  this  lease,  Cloyes  occupied  the  house,  as  a  tin-shop,  to  the 
time  of  his  death.  Both  the  leases  state  that  the  shop  was  east  of 
the  Quapaw  line,  and  on  the  public  lands. 

This  slab  tenement  was  built  by  Moses  Austin,  about  1820.  On 
leaving  Little  Rock,  he  sold  it  to  Doctor  Matthew  Cunningham ;  it 
passed  through  several  hands,  till  it  was  finally  owned  by  Col.  Ash- 
ley. Buildings  and  cultivated  portions  of  the  public  lands  were 
protected  by  the  local  laws  of  the  Arkansas  territory; 
either  ejectment  or  trespass  could  have  *  been  maintained  [  *  206  ] 
by  Ashley  against  Cloyes  to  recover  the  premises,  nor 
could  an  objection  be  raised  by  any  one,  except  the  United  States, 
to  these  transfers  of  possession — neither  could  Cloyes  be  heard  to 
disavow  his  landlord's  title.  He  held  possession  for  Ashley,  and 
was  subject  to  be  turned  out  on  a  month's  notice  to  quit. 

Cunningham  and  other  witnesses  depose  that  the  sliop  rented  to 
Cloyes  stood  west  of  the  Quapaw  line.  It  however  appears,  from 
actual  survey,  that  it  was  on  the  section  line,  which  ran  through 
the  house,  taking  its  southeast  corner  on  the  east  side,  but  leaving 
the  greater  part  of  the  shop  west  of  the  line. 

Another  pertinent  circumstance  is,  that  when  Cloyes  heard  the 
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pre-emption  law  of  1830  was  about  to  pass,  or  bad  passed,  (it  is 
uncertain  which,  from  the  evidence,)  he  removed  his  wife  and 
children,  with  some  articles  of  necessary  furniture,  to  the  tinner's 
shop,  from  his  residence  at  the  Hutt  place,  and  kept  his  family  at 
the  shop  for  a  few  months,  and  then  they  returned  to  their  estab- 
lished home.  This  contrivance  was  probably  resorted  to  at  the 
instance  of  Benjamin  Desha,  who  had  agreed  with  Cloyes  to  pay 
into  the  land  ofUce  the  purchase  money,  and  all  incidental  expenses, 
to  obtain  a  title  from  t1ie  government  for  an  interest  of  one-half  of 
the  land.  These  evasions  were  mere  attempts  to  defraud  the  law, 
and  to  furnish  some,  foundation  for  the  necessary  affidavits  to  sup- 
port his  pre-emption  claim  at  the  land  office. 

On  this  aspect  of  the  case,  the  question  arises,  whether  Cloyes's 
possession  as  lessee  and  tenant  of  Ashley,  occupying  a  shop  as  a 
mechanic,  the  corner  of  which  accidentally  obtruded  over  the  sec- 
tion line,  upon  the  public  land,  and  who  was  subject  to  removal  by 
his  landlord  each  month,  was  **a  settlement"  on  the  public  lands, 
within  the  true  intent  and  meaning  of  the  act  of  May,  1830? 

That  Cloyes  never  contemplated  seeking  a  home  on  the  public 
lands  as  a  cultivator  of  the  soil,  is  manifest  from  the  proof;  he 
worked  at  his  trade,  when  he  worked  at  all,  (say  the  witnesses,) 
and  followed  no  other  avocation.  Our  opinion  is,  that  the 
[  *  207  ]  affidavits,  on  which  the  occupant  entry  was  founded,  *  were 
untrue  in  fact,  and  a  fraud  on  the  register  and  receiver ; 
and  that  Cloyes  had  no  bona  fide  possession  as  tenant  of  the  tinner's 
shop,  within  the  true  meaning  of  the  act  of  1830. 

We  are  also  of  opinion,  that  the  affidavits  are  disproved,  as  re- 
spects the  fact  of  cultivation  in  1829.  There  was  no  garden  culti- 
vated in  that  year,  adjoining  or  near  to  the  shop.  To  say  the  least, 
it  is  quite  doubtful  whether  there  was  such  cultivation  east  of  the 
Qnapaw  line;  and  the  State  courts,  having  found  that  there  was 
none,  it  is  our  duty  to  abide  by  their  finding,  unless  we  could  ascer- 
tain, from  the  proof,  that  they  were  mistaken,  which  we  cannot 
do;  our  impressions  being  to  the  contrary. 

The  question  of  cultivation  in  May,  1830,  depended  on  parol 
evidence  of  witnesses.  The  judges  below  knew  them;  they  decided 
on  tlie  spot,  with  all  the  localities  before  them ;  and  as  the  evidence 
is  contradictory,  it  would  be  contrary  to  precedent  for  this  court  to 
overrule  the  finding  of  a  mere  fact  by  the  courts  below. 

On  the  several  grounds  stated,  we  order  that  the  decree  of  the 
supreme  court  of  Arkansas  be  affirmed,  with  costs. 

Mr.  Justice  McLban  and  Mr.  Justice  Clifford  dissented. 
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Mr.  Justice  McLean  : 

I  dissent  from  the  opialon  of  the  court)  as  now  expressed,  and 
shall  refer  to  the  fornxer  opinion,  to  show  the  nature  of  the  case: 

**After  the  refiisal  of  the  receiver  to  receive  payment  for  the  land 
claimed,  an  act  was  passed,  14th  July,  1832,  continuing  the  act  of 
the  29tk  May,  1830,  and  which  specially  provided  that  those  who 
had  not  been  enabled  to  enter  the  land,  the  pre-emption  right  of 
which  they  claimed,  within  the  time  limited,  in  consequence  of  the 
public  surveys  not  having  been  made  and  returned,  should  have 
the  right  to  enter  such  lands,  on  the  same  conditions  in  every 
respect  as  prescribed  in  said  act,  within  one  year  after  the 
surveys  shall  be  made  and  returned.  ^  And  this  act  was  [  *  208  ] 
in  full  force  before  Governor  Pope  selected  said  lands. 
That  the  public  surveys  of  the  above  fractional  sections  were  made 
and  perfected  on  or  about  the  Ist  of  December,  1833,  and  returned 
to  the  land  office  the  beginning  of  the  year  1834.  On  the  5th  of 
March,  1834,  the  complainant  paid  into  the  land  office  the  sum  of 
$135.76^,  in  full  for  the  above-named  quarter  section." 

That  a  certificate  was  granted  for  the  tame,  ''on  which  the  re- 
ceiver endorsed,  that  the  northwest  fractional  quarter  section  two 
was  a  part  of  the  location  made  by  Governor  Pope  in  selecting 
1,000  acres,  adjoining  the  town  of  Little  Rock,  granted  by  congress 
to  raise  a  fund  for  building  a  court-house  and  jail  for  the  territory ; 
and  that  the  endorsement  was  made  by  direction  of  the  commis- 
sioner of  the  general  land  office."  **  That  the  register  of  the  land 
office  would  not  permit  the  said  fractional  quarter  sections  to  be 
entered." 

It  appeared  that  ''the  patentees  in  both  of  «aid  patents,  at  the 
the  time  of  their  application  to  enter  the  lands,  had  both  construct- 
ive and  actual  notice  of  the  right  of  Cloyes,  and  that  the  present 
owners  of  any  part  of  these  lands  had  also  notice  of  the  right  of  the 
complainants." 

In  his  dissenting  opinion,  Judge  Catron  says:  "The  proof  of 
occupancy  and  cultivation  was  made  in  April,  1831,  under  the  act 
of  1830,  pursuant  to  an  instruction  from  the  commissioner  of  the 
general  land  office  having  reference  to  that  act.  The  act  itself,  the 
instruction  under  its  authority,  and  the  proofs  taken  according  to 
the  instruction,  expired  and  came  to  an  end  on  the  29th  May, 
1831.  After  that  time,  the  matter  stood  as  if  neither  had  ever 
existed ;  nor  had  Cloyes  more  claim  to  enter  from  May,  29,  1831, 
to  July,  1832,  than  any  other  villager  in  Little  Rock." 

Now,  although  it  may  be  true  that,  until  the  act  of  1832,  had 
passed,  the  act  of  1830  having  expired,  the  pre-emptive  right  of 
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Cloyes  could  not  be  perfected,  yet  the  policy  of  the  law  was,  where 
vested  rights  had  accrued,  which,  by  reason  of  delays  in  the  comple- 
tion of  surveys,  could  not  be  carried  out,  the  government  gave  relief 
by  extending  the  law.  And  the  inchoate  right  was  secured 
[  *  209  ]  by  the  policy  of  the  government.  It  *  is  therefore  not  strict- 
ly accurate  to  say,  the  party  entering  a  pre-emption  has 
no  right.  He  has  a  right,  recognized  by  the  government,  by  which 
he  is  enabled  to  perfect  his  right ;  and,  under  such  circumstances, 
no  new  entry  could  interfere  with  a  prior  one,  though  imperfect. 

This  court  say,  the  proof  of  the  pre-emption  right  of  Cloyes  being 
entirely  satisfactory  to  the  land  officers,  under  the  act  of  1830, 
there  was  no  necessity  of  opening  and  receiving  additional  proof 
under  any  of  the  subsequent  laws.  The  act  of  1830  having  expired, 
all  rights  under  it  were  saved  by  the  subsequent  acts.  No  steps 
which  had  been  taken  were  required  again  to  be  taken. 

Did  the  location  of  Governor  Pope,  under  the  act  of  congress, 
affect  the  claim  of  Cloyes?  On  the  16th  of  June,  1832,  one  thou- 
sand acres  of  land  were  granted,  adjoining  the  town  of  Little  Rock, 
to  the  territory  of  Arkansas,  to  be  located  by  the  governor.  This 
selection  was  not  made  until  the  30th  of  January,  1833.  Before 
the  grant  was  made  by  congress  of  this  tract,  the  right  of  Cloyes 
to  a  pre-emption  had  not  only  accrued,  under  the  provisions  of  the 
act  pf  1830,  but  he  had  proved  his  right,  under  the  law,  to  the  sat- 
isfaction of  the  register  and  receiver  of  the  land  office.  He  had,  in 
fact,  done  everything  he  could  do  to  perfect  this  right.  No  fault 
or  negligence  can  be  charged  to  him. 

*^By  the  grant  to  Arkansas,  congress  could  not  have  intended 
to'impair  vested  rights.  The  grants  of  the  thousand  acres  and  of 
the  other  tracts  must  be  so  construed  as  not  to  interfere  with  the 
pre-emption  of  Cloyes/' 

From  the  citations  above  made  in  the  original  opinion  in  thiw 
case,  the  following  facts  and  principles  of  law  are  too  clear  to  admit 
of  doubt  by  any  one: 

1.  That  Cloyes's  pre-emption  to  fractional  quarter  section  No.  2 
was  clearly  established,  by  the  judgment  of  the  land  officers  and  of 
this  court. 

2.  That  the  location  of  Governor   Pope,  being  subsequent  to 
the  right  of  Cloyes,  could  not  affect,   under   the  circumstances, 
that  right,  and  that  the  conveyance  was  subject  to  it.     This  ap- 
pears by  the  certiBcate  of  the  land  office,  by  the  uniform 

[  *  210  ]  *  action  of  the  government  in  all  such  oases,  and  the  good 

faith  which  has  characterized  the  action  of  government, 

in  protecting  pre-emption  rights,  by  giving  time  to  protect  such 
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right,  where  the  government  officers  had  failed  in  doing  their  duty. 
And  in  addition  to  these  considerations,  in  the  solemn  declaration 
of  this  court,  '^  that  congress  could  not  have  intended  to  impair 
vested  rights."  And  the  court  say,  **the  grants  of  the  thousand 
acres  and  of  the  other  tracts  must  be  so  construed  as  not  to  interfere 
with  the  pre-emption  of  Cloyes." 

This  court  say,  ''The  supreme  court  of  the  State,  in  sustaining 
the  demurrers  and  dismissing  the  bill,  decided  against  the  pre-emp* 
tion  right  claimed  by  the  representatives  of  Cloyes;  and  as  we 
consider  that  a  valid  right  as  to  the  fractional  quarter  on  which 
his  improvement  was  made,  the  judgment  of  the  State  court  was 
reversed." 

"Now,  the  defendants  demurred  to  the  original  bill,  which  they 
had  a  right  to  do,  and  rest  the  case  on  the  demurrer's  appearing 
on  the  face  of  the  bill.  But  this  court  held  Cloyes's  right  valid, 
and  consequently  reversed,  on  this  head,  the  judgment  of  the  State 
court.  And  the  cause  is  transmitted  to  the  State  court  for  further 
proceeding  before  it,  or  as  it  shall  direct  on  the  defense  set  up  in 
the  answers  of  the  defendants,  that  they  are  bona  fide  purchasers  of 
the  whole  or  parts  of  the  fractional  section  in  controversy y  without 
noticey  and  that  that  court  give  leave  to  amend  the  pleadings  on 
both  sides,  if  requested,  that  the  merits  may  be  fully  presented  and 
proved,  as  equity  shall  require." 

Now,  it  is  perfectly  clear  that  nothing  was  transmitted  under  the 
direction  of  this  court  to  the  State  court,  except  the  latter  part  of 
the  sentence  beginning,  **  anc?  the  cause  is  transmitted  to  that  court," 
&c.  And  that  part  relates  wholly  to  the  inquiry  whether  the  de- 
fendants were  bona  fide  purchasers  of  the  whole  or  parts  of  Jbhe 
fractional  section  in  controversy.  And  for  this  purpose,  leave  was 
given  to  amend  the  pleadings. 

If  there  is  anything  in  this  bill  which  afforded  any  pretense  to 
the  State  court  to  open  the  pleadings,  and  examine  any  matters 
in  the  bill,  except  those  specified  in  its  close,  it  has  escaped  my 
notice. 

*  It  is  said  in  the  bill,  ''  the  register  and  receiver  were  [  *  211  ] 
constituted,  by  the  act,  a  tribunal  to  determine  the  right 
of  those  who  claimed  pre-emptions  under  it.  From  their  decision 
no  appeal  was  given.  If,  therefore,  they  acted  within  their  powers, 
as  sanctioned  by  the  commissioner,  and  within  the  law,  the  decision 
cannot  be  impeached  on  the  ground  of  fraud  or  unfairness ;  it  must 
be  considered  final." 

The  court  here  was  speaking  of  its  own  powers  of  jurisdiction 
and  investigation^  and  not  the  powers  of  any  other  tribunal.    It 
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was  supposed  that  no  superior  court  would  willingly  permit  its 
judicial  powers  to  be  subverted,  new  parties  made,  new  subjects 
introduced,  and  the  whole  proceedings  reversed,  at  the  will  of  an 
inferior  jurisdiction,  without  the  exercise  of  a  controlling  power. 

This  State  record  of  Arkansas  seems  to  have  been  a  prolific  source 
of  controversy,  as  its  proportions  have  grown  to  about  a  thousand 
pages,  not  including  briefs  and  statements  of  facts.  It  certainly 
must  require  some  skill  in  legislation,  to  draw  into  the  State  court 
so  large  an  amount  of  business  under  the  laws  of  congress.  And 
it  may  become  a  matter  of  public  concern,  when  such  a  mass  of 
judicial  action  is  not  only  thrown  into  the  State  court,  but  new 
rules  and  principles  of  action  are  liable  to  be  sanctioned,  in  disre- 
gard of  the  laws  of  the  United  States. 

Without  any  authority,  it  does  appear  that  the  judgment  of  the 
supreme  court  has  been  reversed  by  the  Arkansas  court,  its  pro- 
ceedings modified  in  disregard  of  its  own  judgments  and  opinions 
clearly  expressed,  and  new  rules  of  proceedings  instituted  and  car- 
ried out;  and  this  under  an  authority  given  to  the  Arkansas  court 
to  ascertain  whether  certain  purchases  had  been  made  bona  fide, 

Cloyes,  in  his  lifetime,  by  his  own  affidavit,  and  the  affidavits  of 
others,  made  proof  of  his  settlement  on,  and  improvement  of,  the 
above  fractional  quarter,  according  to  the  provisions  of  the  act,  to 
the  satisfaction  of  the  register  and  receiver  of  said  land  district, 
agreeably  to  the  rules  prescribed  by  the  commissioner  of  the  general 
land  office;  on  the  20th  May,  1831,  Hartwell  Boswell, 
[*212]  the  register,  and  John  Redman,  the  *  receiver,  decided 
that  the  said  Cloyes  wa.s  entitled  to  the  pre-emption  right 
claimed.  '*0n  the  same  day,  he  applied  to  the  register  to  enter 
the  northwest  fractional  quarter  of  section  two,  containing  thirfy 
acres  and  eighty-eight  hundredths  of  an  acre."  But  the  register 
very  properly  decided  that  Cloyes  could  only  be  permitted  to  enter 
the  fraction  on  which  his  improvement  was  made. 

The  commissioner  of  the  general  land  office,  and  the  register  and 
receiver,  declare  they  were  satisfied  with  the  proof  made  in  the 
case;  but  the  supreme  court  of  Arkansas  decided  against  the  pre- 
emption right  claimed  by  the  representatives  of  Cloyes;  and  the 
supreme  court  of  the  United  States  say,  ^'as  we  consider  timt  a 
valid  right  as  to  the  fractional  quarter  on  which  the  improv^nent 
was  made,  the  judgment  of  the  State  court  is  reversed." 

How  does  this  case  now  stand  ?  It  stands  reversed  upon  our  own 
records  by  the  supreme  court  of  Arkansas,  and  by  no  other  power. 
A  majority  of  this  bench  entered  the  judgment,  as  it  now  stands, 
in  1849.     But,  through  the  reforming  process,  of  a  record  of  a 
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thousand  pages,  not  including  notes  and  statements  of  facts,  it  ha^ 
become  a  formidable  pile,  enough  to  fill  with  despair  the  first 
claimant  of  the  pre-emption  right. 

It  is  true,  the  cause  was  sent  down  for  a  special  purpose,  every 
word  of  which  I  now  copy : 

'*And  the  cause  is  transmitted  to  that  court  (the  supreme  court 
of  Arkansas)  for  further  proceedings  before  it,  or  as  it  shall  direct, 
on  the  defense  set  up  in  the  answers  of  the  defendants,  that  they 
are  bor%afide  purchasers  of  the  whole  or  parts  of  the  fractional  sec- 
tions in  controversy,  without  notice,  and  that  that  court  give  leave 
to  amend  the  pleadings  on  both  sides,  if  requested,  that  the  merits 
of  the  case  may  be  fully  presented  and  proved,  as  equity  shall  re- 
quire." 

Several  of  the  defendants  alleged  they  were  hona  fide  purchasers 
of  a  part  or  the  whole- of  the  fraction,  without  notice;  and  the  ob- 
ject in*  sending  the  case  down  was  to  enable  persons  to  show  they 
were  purchasers  of  this  character.  This  did  not  necessarily  involve 
fraud.     And  this  embraces  the  whole  subject  of  inquiry. 

'^  It  would  have  been  inconsistent  for  this  court  to  say,  [  **"  213  ] 
we  consider  the  pre-emption  claim  by  the  representatives 
of  Cloyes  as  a  valid  right,  as  to  the  fractional  quarter  on  which  his 
improvement  was  made,  and  on  that  ground  to  reverse  tlie  judg- 
ment of  the  State  court,  and  at  the  swne  time  send  the  case  down, 
open  to  the  charge  of  fraud  and  every  conceivable  enormity.  The 
object  was  to  know  who  were  purchasers  without  notiee.  That  this 
was  the  intention  of  the  supreme  court,  is  palpable  from  the  lan- 
guage of  the  entry. 

The  majority  of  the  supreme  court  had  full  confidence  in  the 
validity  of  Oloyes's  claim^  and  consequently  they  reversed  the  judg- 
ment of  the  State  court,  leaving  the  question  open,  whether  the 
defendants  were  purchasers  without  notice.     It  may  be  that  this 
entry  would  have  protected  all  the  purchasers. 

From  the  nature  of  pre-emption  rights,  it  is  presumed,  a  person 
desirous  of  such  a  right  is  the  first  applicant.  And  the  proof  of 
such  a  right,  if  sustained  by  the  register  and  receiver  and  the  com- 
missioner of  the  land  office,  the  proof  required,  is  deemed  satisfac- 
tory. It  is  only  where  a  fortunate  selection  appears  to  be  made, 
by  the  prospect  of  a  city,  or  some  great  local  advantage  is  antici- 
pated, that  a  contest  arises  as  to  such  a  claim. 

The  officers  of  the  land  department,  whose  peculiar  duty  it  was 
to  protect  the  public  rights,  seemed  to  have  discharged  their  duty 
to  the  satisfaction  of  the  government.  This  was  also  entirely  satis- 
factory to  a  majority  of  the  judges  :of  thia  courts  with  the  single 
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exception,  that,  from  the  answers,  it  was  probable  that  there  may- 
have  been  purchasers  of  this  right  without  notice.  And  from  the 
evidence  introduced,  it  would  seem  to  have  been  considered  that  any 
one  who  at  any  time  desired  to  purchase,  considered  himself  as 
having  a  right  to  complain,  although  he  had  no  means  to  make 
the  purchase,  or  had  no  desire  to  make  it. 

If  I  mistake  not,  evidence  was  heard  from  witnesses  from  twenty 
to  twenty-five  years  after  the  pre-emption  right  was  sanctioned  by 
the  government.  Such  a  course  tends  greatly  to  embarrass  land 
titles  under  the  general  land  law.  Every  one  knows  that 
[  "^  214  ]  a  man  who  endeavors  to  obtain  a  pre-emption,  '*'  must,  in 
the  nature  of  things,  be  a  man  of  liipited  means,  and 
incapable  of  maintaining  an  expensive  suit  at  law ;  and  it  has 
always  appeared  to  me  the  true  policy  to  limit  those  questions  to 
the  land  department  of  the  government.  At  all  events,  that  they 
should  be  limited  to  the  federal  tribunals,  where,  it  may  be  pre* 
sumed,  the  land  department  will  have  an  uniform  administration. 

As  this  case  now  stands,  I  think  the  judgment  of  the  Arkansas 
supreme  court  must  be  reversed  on  two  grounds : 

1.  Because  it  has  reversed  the  judgment  of  this  court,  entered 
by  a  majority  of  the  members  at  December  term,  1849,  in  these 
words :  ''The  supreme  court  of  the  State,  in  sustaining  the  demur- 
rers and  dismissing  the  bill,  decided  against  the  pre-emption  claimed 
by  the  representatives  of  Cloyes ;  and  as  we  consider  ihcU  a  valid 
right,  as  to  the  fractional  quarter  on  which  his  improvement  was 
made,  the  judgment  of  the  State  court  is  reversed." 

This  is  the  judgment  of  this  court  as  is  now  stands  upon  oar 
docket.     And 

2.  The  judgment  of  the  State  court  must  be  reversed,  because  it 
wholly  disregarded  the  directions  of  this  cour't  in  trying  the  issues 
transmitted  to  it. 


STEAMBOAT  KATE. 


Georgb  Bondies  and  others,  Appellants,  t;.  James  P.  Sherwood 

and  others. 

22  H.  214. 

Salvage — Cohtbact — Iftebsal  Watbes. 

1.  Where  parties  made  a  contract  for  raising  a  vessel  within  a  certain  time  and  for  a 
definite  compensation,  they  cannot  repudiate  the  contract  and  libel  the  vessel  for 
salvage. 

2.  Whether  an  admiralty  suit  in  rem  and  in  penanam  in  the  same  libel  can  be  snatained, 
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and  whether  admiralty  has  jurisdiction  of  a  palvage  case  occurring  on  a  river  wholly 
within  a  State,  are  open  questions  in  this  court  not  necessary  to  the  decision  of  this 
case. 

This  was  an  appeal  from  the  district  court  for  the  eastern  district 
of  Texas.     The  case  is  sufficiently  stated  in  the  opinion. 

Mr.  Hale  and  Mr.  Sherwoody  for  appellants. 

No  counsel  for  appellees. 

*  Mr.  Justice  Grier  delivered  the  opinion  of  the  court.  [  *  215  ] 

The  appellees,  describing  themselves  a^ship  carpenters, 
residing  in  Galveston,  filed  their  libel  in  the  district  court  of  Texas 
against  the  steamboat  Kate,  and  against  Bondies,  late  master  and 
owner,  in  a  ''cause  of  salvage,  civil  and  maritime." 

They  charge  that  the  steamboat  left  the  port  of  Galveston,  for 
ports  and  places  on  the  Trinity  river,  in  said  district  of  Texas, 
laden  with  merchandise.  That  the  boat  was  snagged  and  sunk  in 
the  river  near  Morse's  bluflF,  in  Liberty  county. 

That  on  the  24th  of  April,  1856,  the  libelants  entered  into  an 
article  of  agreement,  under  seal,  with  Bondies,  who  had  become 
sole  owner  of  both  cargo  and  vessel,  to  raise  the  vessel. 

In  this  agreement,  the  libelants  covenant  to  proceed 
with  *the  necessary  boats,  apparatus,  &c.,  and  to  raise  [*216] 
the  steamboat  at  their  own  cost  in  fourteen  days  after  their 
arrival  at  the  place  where  it  lay,  provided  they  were  not  hindered 
by  high  water;  when  raised,  the  boat  to  be  taken  to  Galveston. 
Bondies  covenants  to  convey  the  boat  to  them,  on  their  payment  to 
him  of  four  thousand  dollars,  and  also  to  subrogate  them  to  all  his 
claims  against  the  cargo.  But,  in  the  meantime,  until  the  cove- 
nants of  libelants  were  performed,  the  legal  possession  of  the  boat 
and  cargo  was  to  be  and  remain  in  Bondies. 

The  libel  alleges  that  **  this  agreement  was  mutually  given  up  and 
abandoned."  But  this  averment  is  not  sustained  by  the  evidence. 
On  the  contrary,  it  appears  that  the  libelants  proceeded  under  their 
contract  to  raise  the  vessel,  but  did  not  succeed  till  some  time  in 
July.  The  boat  and  merchandise  being  much  injured  in  the  opera- 
tion and  by  the  delay,  it  turned  out  that  the  costs  and  expenses 
would  exceed  the  whole  value  of  the  boat  and  cargo  when  recovered. 
The  bargain  was  therefore  an  unprofitable  one,  and  the  libelants 
concluded  to  repudiate  it,  and  filed  this  libel  for  salvage. 

Without  adverting  to  the  numerous  other  facts  developed  in  the 
history  of  this  case,  but  which  cannot  affect  its  merits,  it  is  very 
plain,  that  assuming  the  services  rendered  by  these  mechanics  to  be 
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in  the  nature  of  salvage  services,  and  that  a  court  of  admiralty  had 
jurisdiction  to  enforce  the  contract  both  against  the  owner  and  the 
boat  as  a  maritime  contract,  yet  the  libelants,  by  their  own  showing, 
cannot  recover  under  the  contract.  And  it  is  equally  clear  that 
they  cannot  repudiate  their  contract,  and  libel  the  vessel  for  salvage. 

(See  the  Mulgrave,  2  Hagg.  Adm.  269,  and  Abbott  on  Shipping, 
100.) 

For  this  reason  alone,  the  libel  must  be  dismissed. 

But  there  are  two  other  questions  which  arise  on  the  face  of  this 
record,  and  which  it  will  not  be  necessary  to  decide,  but  which 
ought  not  to  pass  without  notice,  lest  an  inference  should  be  drawn 
from  our  silence  that  the  court  considered  them  of  no  importance, 
or  intended  to  decide  them  in  flavor  of  libelants: 

1.  By  the  19th  rule  prescribed  by  this  court  for  practice 
[*21Y]  in  *the  courts  of  admiralty,  it  is  ordered,  that  *Mn  all 
suits  for  salvage  the  suit  may  be  in  rem  against  the  prop- 
erty saved,  or  in  peraonam  against  the  party  at  whose  request  and 
for  whose  benefit  the  salvage  service  has  been  performed."  By  ref- 
erence to  Mr.  iConkling's  treatise,  page  42,  it  will  be  found  that  it 
is  the  prevailing  opinion  that  both  cannot  be  joined  in  the  same 
libel.  The  point  has  not  been  brought  before  this  court,  and  we 
notice  it  now  only  to  show  that  it  is  not  now  decided. 

2.  The  libel  shows  that  the  steamboat  was  engaged  in  the  inter- 
nal trade  of  the  State  of  Texas,  proceeding  from  a  port  in  the  same, 
up  a  river  wholly  within  the  same.  It  is  not  even  alleged  that  she 
had  a  coasting  license.  That  a  o<mrt  of  admiralty  bad  jurisdiction 
in  such  a  case,  or  that  the  maritime  law  of  wreck  and  salvage  could 
be  applied  to  it,  are  questions  not  made  by  the  pleadings  nor  noticed 
in  the  argument,  and  therefore  are  not  decided  by  the  court. 

Let  the  libel  be  dismissed,  with  costs. 


Edwin  M.  Chaffee,  Plaintiff  in  Error,  v.  The  Boston  BELTma 

Company. 

22  H.  217. 
Patent  Law — Licensee  op  Assignee. 

1.  In  a  salt  brought  by  the  assignor  of  an  extended  patent  for  an  infringement,  a 
licensee  of  the  patentee  has  the  name  rights  against  the  assignee  as  ho  wonld  have 
had  against  the  assignee  of  the  extended  patent. 

2.  But  an  infringer,  who  was  osiog  the  patented  article  before  tifae  extension  and  assign- 
ment,  cannot  protect  himself  by  showing  that  another  person  was  licensed  to  use  the 
article,  unless  he  connects  himself  in  some  way  with  that  license,  or  as  purchaser  of 
instrament  or  thing  used  from  sach  licensee. 

Digitized  by  VjOOQ IC 
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Whit  of  error  to  the  circwit  court  for  the  district  of  MassachiH 
setts.     The  case  is  very  fully  stated  in  the  opiuion. 

ifr,  Jenckes  and  Mr,  0.  A.  Sewardj  for  plaintiff  in  error. 

No  counsel  for  defendant. 

*  Mr.  Justice  Clifford  delivered  the  opinion  of  the  court.  [  *  219  ] 

This  case  comes  before  the  court  on  a  writ  of  error  to 
the  circuit  court  of  the  United  States  for  the  district  of  Massachu^ 
setts.     It  was  an  action  of  trespass  on  the  case,  for  the  alleged 
infringement  of  certain  rights  secured  by  letters  patent. 

As  the  foundation  of  the  suit,  the  declaration  alleges,  in  effect, 
that  the  assignor  of  the  plaintiff  was  the  original  and  first  inventor 
of  certain  improvements  in  the  manufacture  of  India  rubber,  and 
that  in  the  year  1836  letters  patent  for  such  improvements  were 
duly  issued  to  him  by  the  commissioner  of  patents,  i^  is  therein 
fully  and  correctly  set  forth  and  described. 

Those  improvements,  as  is  alleged  in  the  declaration,  consist  in 
a  mode  of  preparing  the  rubber  for  manufacturing  purposes,  and  of 
reducing  it  to  a  pasty  state,  without  the  use  of  the  spirits  of  tur- 
pentine or  other  solvents,  and  of  applying  the  same  to  cloths,  and 
for  other  purposes,  by  the  use  of  heated  rollers  and  other  means, 
as- set  forth  in  the  letters  patent,  saving  thereby,  as  is  alleged,  a 
large  portion  of  the  expense  of  reducing  the  original  material  to  a 
proper  degree  of  softness,  and  of  fitting  and  preparing  it  for  the 
various  uses  to  which  it  may  be  applied. 

On  application  subsequently  made  to  the  commissioner  of  pat- 
ents, in  due  form  of  law,  by  the  original  inventor,  the  patent  was 
extended  for  the  further  term  of  seven  years,  from  the  thirty-first 
day  of  August,  1850;  and  the  plaintiff  alleges  that  the 
patentee,  on  the  first  day  of  July,  1853,  transferred,  *as-  [  ♦  220  ] 
signed,  and  conveyed  to  him  all  his  title  to  the  invention 
and  to  the  patent  for  the  extended  term. 

By  virtue  of  that  deed  of  transfer,  it  is  claimed  in  the  declaration 
that  the  plaintiff  acquired  the  right  to  demand  and  recover  the 
damages  for  all  infringements  of  the  letters  patent  prior  to  the  date 
of  the  transfer,  as  well  as  for  those  that  have  been  committed  since 
that  time  ;  and,  accordingly,  the  plaintiff  alleges  that  the  defend- 
ants, on  the  thirty-first  day  of  August,  1850,  fraudulently  com- 
menced the  use  of  those  improvements,  without  law  or  right,  and 
so  continued  to  use  them  to  the  day  of  the  commencement  of  this 
suit ;  averring,  at  the  same  time,  that  the  defendants  have  prepared 
large  quantities  of  the  native  rubber  for  manufacturing  purposes, 
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without  the  use  of  spirits  of  turpentine  or  other  solvents,  thereby 
making  large  gains,  and  greatly  to  the  damage  of  the  plaintiff. 

As  appears  by  the  transcript,  the  action  was  entered  in  the  cir- 
cuit court  at  the  May  term,  1854,  but  was  continued  from  term  to 
term  until  the  May  term,  1857,  when  the  parties  went  to  trial  upon 
the  general  issue. 

From  what  is  stated  in  the  bill  of  exceptions,  it  appears  that  one 
Charles  Goodyear  was  the  owner  of  the  original  letters  patent  on 
the  twenty-sixth  day  of  January,  1846,  and  that  he  continued  to 
own  them  for  the  residue  of  the  term  for  which  they  were  originally 
granted.  On  that  day  he  entered  into  an  indenture  with  one 
Henry  Edwards,  of  the  city  of  Boston,  whereby,  for  certain  con- 
siderations therein  expressed,  he  sold  and  conveyed  to  the  said 
Henry  Edwards,  his  executors,  administrators,  and  assigns,  the 
exclusive  right  and  license  to  make,  use,  and  vend,  any  and  all 
articles  appertaining  to  machines,  or  in  the  manufacture,  construc- 
tion, and  use  of  machines  or  machinery,  of  whatever  description, 
subject  to  certain  limitations  and  qualifications  therein  expressed. 

By  the  terms  of  the  instrument,  it  was  understood  that  the  right 
and  license  so  conveyed  was  to  apply  to  any  and  all  articles  substi- 
tuted for  leather,  metal,  and  other  substances,  in  the  use  or  manu- 
facture of  machines  or  machinery,  in  so  far  as  the  grantor  had  any 
rights  or  privileges  in  the  same,  by  virtue  of  any  inven- 
[  *  221  ]  tion  or  improvement  made  or  which  should  thereafter  *  be 
made  by  him  in  the  manufacture  of  India  rubber  or  gum- 
elastic  goods,  and  in  virtue  of  any  and  all  letters  patent  or  patent 
rights  of  the  United  States  granted  or  belonging  to  him,  or  which 
should  thereafter  be  granted  or  belong  to  him,  for  any  and  all  in- 
ventions or  improvements  in  the  manufacture  of  such  goods  in  this 
country,  but  excluding  the  right  to  make  any  contract  with  the 
government  of  the  United  States.  In  consideration  of  the  premises, 
the  grantee  paid  the  sum  of  one  thousand  dollars,  as  appears  by 
the  recital  of  the  instrument,  and  agreed  to  pay  a  certain  tariff,  at 
the  rate  of  five  cents  per  superficial  yard,  or  five  cents  per  pound  f<»r 
the  pure  gum,  according  to  the  nature  of  the  article  manufactured. 

Reference  is  made  in  the  declaration  to  the  letters  patent,  and  to 
the  deed  of  assignment  from  the  patentee  to  the  plaintiff,  but 
neither  of  those  instruments  appears  in  the  bill  of  exceptions  or  in 
any  other  part  of  the  record. 

At  the  trial  of  the  cause,  it  was  conceded  and  agreed  that  the 
defendants,  before  the  date  of  the  plaintiff's  writ,  used  certain 
machinery,  constructed  in  conformity  with  the  specification  annexed 
to  the  letters  patent  declared  on,  and  that  the  defendants,  in  using 
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the  machinery,  conformed  to  the  directions  contained  in  the  speci- 
fication, and  that  the  same  was  so  used  for  the  preparation  and 
application  of  India  rubber  to  the  manufacture  of  the  articles  men- 
tioned and  described  in  the  indenture  from  Charles  Goodyear  to 
Henry  Edwards,  and  that  all  the  machinery  so  used  was  constructed 
and  in  use  as  aforesaid  before  and  at  the  time  the  original  letters 
patent  expired. 

Upon  this  state  of  the  case,  according  to  the  bill  of  exceptions, 
the  presiding  justice  ruled  and  instructed  the  jury,  that,  under  their 
title,  the  defendants  had  the  right  to  continue  to  use  the  same 
machinery  for  the  same  purposes,  and  in  conformity  with  the  direc- 
tions contained  in  the  specification,  after  the  expiration  and  renewal 
of  the  letters  patent ;  and  consequently,  that  the  plaintiff  could 
not  recover. 

Under  the  ruling  and  instruction  of  the  court,  the  jury  returned 
their  verdict  for  the  defendants  ;  and  the  plaintiff  excepted  to  the 
ruling,  and  his  exceptions  were  duly  allowed. 

It  is  insisted  by  the  counsel  of  the  plaintiff,  that  the 
*  instruction  given  to  the  jury  was  erroneous ;  and  that  is  [  *  222  ] 
the  only  question  presented  for  decision  at  the  present 
time.  In  considering  that  question,  our  attention  must  necessarily 
be  confined  to  the  evidence  reported  in  the  bill  of  exceptions,  as 
the  only  means  of  ascertaining  the  precise  state  of  facts  on  which 
the  instruction  to  the  jury  was  given.  Whether  the  report  of  the 
evidence,  as  set  forth  in  the  bill  of  exceptions,  may  or  may  not  be 
incomplete,  or  imperfectly  stated,  cannot  be  known  in  an  appellate 
court.  Bills  of  exception,  when  properly  taken  and  duly  allowed, 
become  a  part  of  the  record,  and,  as  such,  cannot  be  contradicted. 

By  the  admission  of  the  parties  in  this  case,  it  appears  that 
the  defendants,  before  the  date  of  the  plaintiff's  writ,  had  used 
certain  machinery,  constructed  in  conformity  with  the  specification 
of  the  plaintiff's  patent.  In  the  absence  of  any  explanation  or 
suggestion  to  the  contrary,  it  must  be  inferred  that  the  use  of  the 
machinery  so  admitted  was  without  the  license  or  consent  of  the 
plaintiff,  and  subsequent  to  the  period  when  he  became  the  owner 
of  the  patent  for  the  extended  term;  and  if  so,  the  admission  was 
sufficient,  under  the  pleadings,  to  making  out  a  prima  facie  case 
for  the  plaintiff.  To  maintain  the  isstie  on  their  part,  the  defend- 
ants proved  in  effect,  or  it  was  admitted,  that  all  the  machinery  so 
used  by  tliem  had  been  constructed,  and  was  in  use,  as  aforesaid, 
before  and  at  the  time  the  original  letters  patent  expired,  and  that 
in  using  the  machinery  they  had  conformed  to  the  directions  con- 
tained in  the  specification,  and  that  the  same  was  so  used  for  the 
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purposes  and  in  the  manufacture  of  the  artieles  specified  and 
described  in  the  before-mentioned  indenture.  As  before  sta.ted, 
they  had  previously  proved,  or  it  had  been  admitted,  that  the 
owner  of  the  original  term  of  the  patent  bad  granted  the  exclo* 
sive  right  and  license  to  a  third  party  to  use  the  invention  for  the 
same  purposes  for  which  the  defendants,  both  under  the  original 
and  extended  term  of  the  patent,  had  used  their  machinery ;  but 
they -did  not  prove,  and  there  is  no  evidence  in  the  case  to  show, 
any  privity  between  themselves,  and  that  license,  either  by  assign- 
ment or  in  any  other  manner.  They  offered  no  proof 
[  *  223  ]  tending  to  show  *  that  their  use  of  the  machinery  in  ques- 
tion, under  either  term  of  the  patent,  was  with  the  license, 
consent,  or  knowledge,  of  the  patentee,  or  of  any  other  person 
who  ever  had  or  claimed  to  have  any  power  or  authority  under 
him  to  convey  the  right.  Provision  is  made  by  the  eighteenth 
section  of  the  act  of  congress,  passed  on  the  fourth  day  of  July, 
1836,  for  the  extension  of  patents  beyond  the  time  of  their  limita- 
tion, on  application  therefor,  in  writing,  by  the  patentee,  to  the 
commissioner  of  the  patent  ofiice,  setting  forth  the  grounds  for 
such  extension.  By  the  latter  clause  of  that  section,  the  benefit  of 
such  renewal  is  expressly  extended  to  assignees  and  grantees  of  the 
right  to  use  the  thing  patented  to  the  extent  of  their  respective 
interests  therein.  5  St^t.  at  Large,  p.  125.  Under  that  provision, 
it  bas  been  repeatedly  held  by  this  court,  that  a  party  who  had 
purchased  a  patented  machine,  and  was  using  it  during  the  orig- 
inal term  for  which  the  patent  was  granted,  might  continue  to  use 
the  machine  during  the  extended  term.  Bloomer  t;.  McQuewan 
et  oZ.  14  How.  549 ;  Wilson  v.  Rosseau,  4  How.  646.  That  rule 
rests  upon  the  doctrine  that  the  purchaser,  in  using  the  machine 
under  such  circumstances,  exercises  no  rights  created  by  the  act  of 
congress,  nor  does  he  derive  title  to  it  by  virtue  of  the  franchise  or 
the  exclusive  privilege  granted  to  the  patentee. 

When  the  patented  machine  rightfully  passes  to  the  hands  of 
the  purchaser  from  the  patentee,  or  from  any  other  person  by  hira 
authorized  to  convey  it,  the  machine  is  no  longer  within  the  limits 
of  the  monopoly.  According  to  the  decision  of  this  court  in  the 
cases  before  mentioned,  it  then  passes  outside  of  the  monopoly,  and 
is  no  longer  under  the  peculiar  protection  granted  to  patented 
rights.  By  a  valid  sale  and  purchase,  the  patented  machine  be- 
comes the  private  individual  property  of  the  purchaser,  and  is  no 
longer  protected  by  the  laws  of  the  United  States,  but  by  the  laws 
of  the  State  in  which  it  is  situated.  Hence  it  is  obvious,  that  if  a 
person  legally  acquires  a  title  to  that  which  is  the  subject  of  letters 
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patent,  he  may  continue  to  use  it  until  it  is  worn  out,  or  he  may 
repair  it  or  improve  upon  it,  as  he  pleases,  in  the  same  manner 
as  if  dealing  with  property  of  any  other  kind.  Applying 
*  these  principles  to  the  present  case,  as  it  is  exhibited  in  [  *  224  ] 
the  bill  of  exceptions,  there  would  be  no  difficulty  in  sus- 
taining the  instructions  given  to  the  jury,  provided  it  appeared  that 
the  machinery  used  by  the  defendants  had  been  legally  purchased  by 
them  of  the  patentee  or  his  assigns  during  the  original  term  of  the 
patent.  But  nothing  appears  in  the  evidence  reported  to  warrant 
the  inference  that  they  were  either  assignees  or  grantees  of  the 
thing  patented,  within  the  meaning  of  the  act  of  congress  or  the 
decisions  of  this  court.  All  that  the  indenture  offered  in  evidence 
showed  was  the  nature  and  extent  that  the  defendants  had  used 
the  invention,  but,  as  is  well  contended  by  the  counsel  for  the 
plaintiff,  it  proved  nothing  more.  It  did  not  prove,  or  tend  to 
prove,  that  the  defendants  were  rightfully  in  the  enjoyment  of  the 
thing  patented  during  the  original  term  of  the  patent,  and  having 
failed  to  establish  any  right  or  license  to  use  their  machinery  dur- 
ing the  extended  term  by  any  other  proof,  they  appear  in  the  record 
as  naked  infringers. 

Their  right  to  continue  to  use  the  machinery  as  against  the  plain- 
tiff is  predicated  in  the  instruction  upon  the  assumption  that  they 
had  a  title  to  it,  and  were  rightfully  in  the  use  of  it  under  that 
title,  before  and  at  the  time  the  original  letters  patent  expired. 
That  assumed  fact  finds  no  support  in  the  evidence  reported.  It  is 
clearly  error  for  the  court,  in  its  instruction  to  the  jury,  to  assume 
a  material  fact  as  proved,  of  which  there  is  no  evidence  in  the  case. 
United  States  v.  Breitling,  20  How.  255.  And  when  the  finding 
of  the  jury  accords  with  the  theory  of  the  instruction,  thus  assumed 
without  evidence,  the  error  is  of  a  character  to  deserve  correction. 

Another  position  is  assumed  by  the  counsel  of  the  plaintiff,  which 
ought  not  to  be  passed  over  without  a  brief  notice.  They  contend 
that  the  invention  of  the  plaintiff,  as  described  in  the  letters  patent, 
is  for  a  process,  and  not  for  a  machine  or  machinery  ;  and  that  the 
act  of  congress,  extending  the  benefit  of  renewals  to  assignees  and 
grantees  of  the  right  to  use  the  thing  patented,  when  properly  con- 
strued, does  not  include  patents  for  a  process,  but  should  be  confined 
to  patents  for  machines.  That  question,  if  properly  pre- 
sented, *  would  involve  the  construction  of  the  letters  pat-  [  ♦  225  ] 
ent  in  this  case,  as  well  as  the  act  of  congress ;  but  as  the 
patent  is  not  in  the  record,  it  is  not  possible  to  determine  it  at  the 
present  time,  and  we  only  advert  to*  it  that  it  uuvy  not  appear  to 
have  escaped  attention. 
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The  decree  of  the  circuit  court  iB  reversed,  with  costs,  and  witk 
directions  to  issue  a  new  venire. 


Thb  United  Statbs,  Appellants,  t;.  Bosa  Pachhoo  and  others. 

22  H.  226. 
Calipobnia  LahdGbahts. 
A  grant  with  boandariet,  bat  not  well  defined,  the  land  beiag  two  square  leagnee,  » 
little  more  or  less,  with  disefio  and  other  matters:  Held,  that  claimant  is  entitled  to 
two  leagues  square,  or  fonr  sqaare  leagues,  within  the  described  boundaries. 

Appeal  from  the  district  court  of  the  United  States  for  the  north-* 
ern  district  of  California.     The  case  is  stated  in  the  opinion. 

Mr.  Stanton,  for  the  United  States. 

No  counsel  for  appellees. 

Mr.  Justice  Catron  delivered  the  opinion  of  the  court. 

On  the  31st  of  July,  1834,  there  was  granted  to  Madame  Pa- 
checo a  rancho  of  land,  "  included  between  the  Arroyo  de  las 
Nueces  and  the  Sierra  de  Golgones,  bounded  by  the  said  places, 
and  bounded  by  the  ranches  Las  Juntas,  San  Itamon,  and  Monte 
Diablo."  This  description  was  accompanied  by  a  diseno,  better 
defining  the  exterior  boundaries  than  usual.  But  the  grant  has 
the  following  condition,  amongst  others:  *'The  land  of  which 
mention  is  made  is  two  square  leagues,  a  little  more  or  less,  as 
shown  by  the  map  which  goes  with  the  expediente. 
[  *  226  ]  *  The  magistrate  who  may  give  the  possession  will  cause 
it  to  be  measured  in  conformity  with  the  ordinance,  for 
the  purpose  of  marking  out  the  boundaries,  leaving  the  surplus 
which  may  result  to  the  nation,  for  its  convenient  uses." 

The  board  of  commissioners  held  that  this  condition  must  govern 
as  to  quantity,  and  decreed  two  square  leagues. 

In  the  district  court,  that  decree  was  reversed,  and  the  land,  as 
above  described,  and  as  it  is  represented  on  the  plan,  was  decreed 
to  the  claimants,  regardless  of  any  exact  quantity.  From  this 
decree  the  United  States  appealed.  The  validity  of  the  grant  is 
not  disputed  ;  the  contest  respects  quantity  only. 

The  plan  presented  by  the  party,  and  referred  to  in  the  grant, 
will  furnish  a  guide  to  the  surveyor,  as  respects  boundaries  within 
which  the  survey  shall  be  made.  But,  in  ascertaining  the  quan- 
tity intended  to  be  given,  we  think  neither  the  general  description, 
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nor  the  call  for  *'two  square  leagues,"  found  in  the  condition  of 
the  grant,  can  be  relied  on,  as  they  are  inconsistent,  and  plainly 
contradict  each  other,  and  the  adoption  of  the  one  must  necessarily 
reject  the  other.  To  find  the  true  quantity  intended  to  be  granted, 
we  are  compelled  to  rely  on  other  title  papers  and  proofs. 

The  map  shows,  when  taken  in  connection  with  the  evidence  of 
witnesses,  explaining  its  contents,  that  the  body  of  land  petitioned 
for  and  granted  was  something  more  than  two  leagues  long,  and 
about  two  leagues  wide.  To  this  effect,  the  parol  evidence  is  con- 
clusive ;  and  the  map  is  equally  so  on. its  face,  however  inaccurate 
it  may  possibly  be  found  when  the  objects  called  for,  and  laid  down 
on  the  map,  are  sought  on  the  ground.  Nothing  could  be  more 
manifest  than  that  the  grant  was  intended  to  give  to  Madame 
Pacheco  a  rancho  of  at  least  two  leagues  on  each  side  line,  making 
four  leagues  in  superficies.  And  as  the  plan  is  part  of  and  accom- 
panies the  last  title  paper,  we  feel  bound  to  give  it  dne  weight,  in 
reaching  the  undoubted  equity  of  the  claim. 

This  court  is  not  dealing  with  a  legal  title ;  none  such  can  exist 
until  there  is  a  survey,  the  land  severed  from  the  public  domain, 
and  the  public  title  transferred  by  a  final  grant  from  the  United 
States  into  private  ownership. 

*  What  precise  tract  of  land  is  to  be  surveyed  and  grant-  [  *  227  ] 
ed  to  Pacheco's  heirs,  ^'according  to  the  principles  of 
equity,"  must  be  ascertained  in  this  proceeding,  to  the  end  that 
the  United  States  may  grant  the  legal  title,  in  satisfaction  of  the 
treaty;  and  a  concession  by  leagues  being  the  rule,  and  one  ex- 
tending to  indefinite  out-boundaries  the  exception,  we  hold  that  it 
was  intended  in  this  case  to  grant  equal  to  tiao  leagues  square,  situ- 
ate within  the  given  out-boundary;  that  is  to  say,  four  leagues  in 
one  tract,  if  so  much  is  found  in  the  general  description  and  diseno. 

The  decree  of  the  district  court  is  therefore  reversed,  and  the 
cause  remanded  to  that  court,  to  be  further  proceeded  in,  according 
to  this  opinion. 


John  C.  Sinnot  and  others,  v.  The  Commissioners  of  Pilotage  op 

Mobile. 

22  H.  227. 

COSSTITUTIOKAL  LaW — StATE  LaWS  QoVEENINQ  VESSELS. 

1.  The  act  of  congress  of  February  17,  1793,  providing  for  the  enroll  men  t  and  license 
of  vessels  engaged  in  the  coasting  trade,  is  the  supreme  law  of  the  land,  and  an- 
tborises  the  vessels  so  licensed  to  engage  in  the  coasting  trade  within  the  States. 
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2.  The  statute  of  the  State  of  Alabama  of  1854,  requiring  all  steamboats  engaged  in 
navigating  the  waters  of  that  State,  before  they  shall  leave  the  port  of  Mobile, 
to  file  in  the  office  of  the  probate  jadge  of  Mobile  a  written  statement  of  the  name 
of  the  vessel,  also  of  the  owners,  their  place  of  residence,  and  their  relative  interest 
in  her,  and  imposing  a  fine  for  failing  to  do  so,  is  in  conflict  with  the  act  of  congress, 
and  therefore  void. 

Writ  of  error  to  the  supreme  court  of  Alabama.  The  case  is 
well  stated  in  the  opinion. 

Mr.  PhillipSj  for  plaintiffs  in  error. 

Mr.  0.  0.  Clay,  Jr.,  for  defendants. 

[  *  238  ]  *  Mr.  Justice  Nei^son  delivered  the  opinion  of  the  court. 
This  is  a  writ  of  error  to  the  supreme  court  of  the  State 
of  Alabama. 

The  suit  was  brought  by  the  plaintiffs  below,  commissioners  of 
pilotage  of  the  harbor  of  Mobile,  against  the  steamboat  Bagaby, 
of  which  Sinnot,  the  defendant,  was  master,  to  recover  certain  pen- 
alties for  a  violation  of  the  law  of  the  SUte  of  Alabama,  passed 
February  15,  1854,  entitled  **An  act  to  provide  for  the  registration 
of  the  names  of  steamboat  owners." 

The  Ist  section  of  the  act  provides  that  it  shall  be  the  duty  of 
the  owners  of  steamboats  navigating  the  waters  of  the  State,  before 
such  boat  shall  leave  the  port  of  Mobile,  to  file  in  the  office  of  the 
probate  judge  a  statement  in  writing,  setting  forth  the  name  of  the 
steamboat  and  of  the  owner  or  owners,  his  or  their  place  or  places 
of  residence,  and  their  interest  therein,  which  statement  shall  be 
signed  and  sworn  to  by  the  owners,  or  their  agent  or  attorney,  and 
which  statement  shall  be  recorded  by  the  said  'judge  of  probate ; 
and,  also,  in  case  of  a  sale  of  said  boat,  it  is  made  the  duty  of  the 
vendee  to  file  a  statement  of  the  change  of  ownership,  his  place  of 
residence,  and  the  interest  transferred,  which  statement  shall  be 
signed  by  the  vendor  and  vendee,  his  or  their  agent  or  attorney, 
and  recorded  in  the  office  of  the  aforesaid  judge. 

The  second  section  provides,  that  if  any  person  or  persons,  being 
owner  or  owners  of  any  steamboat,  shall  run,  or  permit  the  same 
to  be  run  or  navigated,  on  any  of  the  waters  of  the  State, 
[  *  239  ]  *  without  having  first  filed  the  statement  as  provided 
by  the  act,  he  or  they  shall  forfeit  the  sum  of  $500,  to 
be  recovered  in  the  name  of  the  commissioners  of  pilotage  of  the 
bay  of  Mobile,  either  by  a  suit  against  the  owners  or  by  attachment 
against  the  boat,  the  one  half  to  the  use  of  the  commissioners,  and 
the  other  half  to  the  person  or  persons  who  shall  first  inform  said 
commissioners. 
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The  steamboat  Bagaby  in  question  was  seized  and  detained  under 
this  act  until  discharged,  on  a  bond  being  given  to  pay  and  satisfy 
any  judgment  that  might  be  rendered  in  the  suit.  A  judgment 
was  subsequently  rendered  against  the  vessel  in  the  city  court  of 
Mobile,  for  the  penalty  of  $500,  with  costs,  which,  on  an  appeal  to 
the  supreme  court,  was  affirmed. 

The  material  facts  in  the  case  are,  that  the  steamboat  was  en- 
gaged in  navigation  and  commerce  between  the  city  of  New  Orleans, 
in  the  State  of  Louisiana,  and  the  cities  of  Montgomery  and  Wet- 
iimpka,  in  the  State  of  Alabama,  and  that  she  touched  at  the  city 
of  Mobile  only  in  the  course  of  her  navigation  and  trade  between 
the  ports  and  places  above  mentioned ;  that  she  was  an  American 
vessel,  built  at  Pittsburgh,  in  the  State  of  Pennsylvania,  and  was 
duly  enrolled  and  licensed  in  pursuance  of  the  laws  of  the  United 
States,  and  had  been  regularly  cleared  at  the  port  of  New  Orleans 
for  the  ports  of  Montgomery  and  Wetumpka,  whither,  she  was 
destined  at  the  time  of  the  seizure  and  detention  under  the  act  in 
question. 

The  plaintiffs  in  error,  the  master,  and  stipulators  in  the  court 
below,  insist  that  the  judgment  rendered  against  them  is  erroneous, 
upon  the  ground  that  the  statute  of  the  legislature  of  the  State  of 
Alabama  is  unconstitutional  and  void^  it  being  in  conflict  with  that 
clause  in  the  constitution  which  confers  upon  congress  the  power 
*^to  regulate  commerce  with  foreign  nations  and  among  the  several 
States,"  and  the  acts  of  congress  passed  in  pursuance  thereof.  The 
act  of  congress  relied  on  is  that  of  the  J7th  February,  1793,  provid- 
ing for  the  enrollment  and  license  of  vessels  engaged  in  the  coasting 
trade.  The  force*  and  effect  of  this  act  was  examined  in  the  case  of 
Gibbons  v.  Ogden,  (9  Wh.  pp.  210, 214,)  and  it  was  there  held  that 
vessels  enrolled  and  licensed  in  pursuance  of  it  had  con- 
ferred *upon  them  as  full  and  comj)lete  authority  to  carry  [  *  240  ] 
on  this  trade  as  was  in  the  power  of  congress  to  confer. 

The  chief  justice  says,  (speaking  of  the  Ist  section:)  ''This  sec- 
tion seems  to  the  court  to  contain  a  positive  enactment  that  the  ves- 
sels it  describes  shall  be  entitled  to  the  privileges  of  ships  or  vessels 
employed  in  the  coasting  trade.  These  privileges  cannot  be  sepa- 
rated from  the  trade,  and  cannot  be  enjoyed  unless  the  trade  may 
be  prosecuted."  Again,  the  court  say,  to  construe  these  words 
otherwise  than  as  entitling  the  ships  or  vessels  described  to  carry 
on  the  coasting  trade  would  be,  we  think,  to  disregard  the  appar- 
ent intent  of  the  act.  And  again,  speaking  of  the  license  provided 
for  in  the  4th  section,  the  word  "license"  means  permission  or 

authority ;  and  a  license  to  do  any  particular  thing,  is  a  permis- 
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sioD  or  authority  to  do  that  thing,  and,  if  granted  hy  a  person 
having  power  to  grant  it,  transfers  to  the  grantee  the  right  to 
do  whatever  it  purports  to  authorize.  It  certainly  transfers  to  him 
all  the  right  which  the  grantor  can  transfer,  to  do  what  is  within 
the  terms  of  the  license. 

The  license  is  general  in  its  terms,  according  to  the  form  given 
in  the  act  of  congress;  *' License  is  herehy  granted  for  the  said 
steamhoat  (naming  her)  to  be  employed  in  carrying  on  the  coasting 
trade  for  one  year  from  the  date  hereof,  and  no  longer." 

In  the  case  already  referred  to,  it  was  denied  in  the  argument 
that  these  words  authorized  a  voyage  from  New  Jersey  to  New- 
York.  The  court  observed,  in  answer  to  this  objection :  It  is  trne 
that  no  ports  are  specified ;  but  it  is  equally  true  that  the  words 
used  are  perfectly  intelligible,  and  do  confer  such  authority  as 
unquestionably  as  if  the  ports  had  been  mentioned.  The  coasting 
trade  is  a  term  well  understood.  The  law  has  defined  it,  and  all 
know  its  meaning  perfectly.  The  act  describes  with  great  minute- 
ness the  various  operations  of  vessels  engaged  in  it;  and  it  cannot, 
we  think,  be  doubted  that  a  voyage  from  New  Jersey  to  New  York 
is  one  of  those  operations. 

On  looking  into  the  act  of  congress  regulating  the  coasting 
trade,  it  will  be  found  that  many  conditions  are  to  be 
[  *  241  ]  complied  *  with  by  the  owners  of  vessels,  before  the  grant- 
ing of  the  enrollment  or  license.  1.  The  vessel  must  pos- 
sess the  same  qualifications,  and  the  same  requisites  must  be  com- 
plied with,  as  are  made  necessary  to  the  registering  of  ships  or 
vessels  engaged  in  the  foreign  trade  by  the  act  of  December  31, 
1792.  These  conditions  are  many  and  important,  as  will  be  seen 
by  a  reference  to  the  act.  2.  A  bond  must  be  given  by  the  hus- 
band, or  managing  owner,  and  the  master,  with  sureties  to  the 
satisfaction  of  the  collector,  conditioned  that  such  vessel  shall  not 
be  employed  in  any  trade  by  which  the  United  States  shall  be  de- 
frauded of  its  revenues ;  and  also  the  master  must  take  oath  that 
he  is  a  citizen  of  the  United  States;  that  the  license  shall  not  be 
used  for  any  other  vessel  or  any  other  employment  than  that  for 
which  it  is  granted,  or  in  any  trade  or  business  in  fraud  of  the 
public  revenues,  as  a  condition  to  the  granting  of  the  license. 
These  are  the  guards  and  restraints,  and  the  only  guards  and 
restraints,  which  congress  has  seen  fit  to  annex  to  the  privileges 
of  ships  and  vessels  engaged  in  the  coasting  trade,  and  upon  a 
compliance  with  which,  as  we  have  seen,  as  full  and  complete 
authority  is  conferred  by  the  license  to  carry  on  the  trade  as  con- 
gress  is  capable  of  conferring. 
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Now,  the  aet  of  the  legislature  of  the  State  of  Alabama  imposes 
another  and  an  additional  condition  to  the  privilege  of  carrying  on 
tbw  trade  within  her  waters,  namely  :  the  filing  of  a  statement  in 
writing,  in  the  offioe  of  the  probate  judge  of  Mobile  county,  set- 
ting forth  :  1.  The  name  of  the  vessel;  2,  The  name  of  the  owner 
or  owners;  3.  His  or  their  place  or  places  of  residence;  and  4. 
The  interest  each  has  in  the  vessel.  Which  statement  must  be 
sworn  to  by  the  party,  or  his  agent  or  attorney.  And  the  like 
(Statement,'  mtUcUis  mtUandis,  is  required  to  be  made  each  time  a 
change  of  owners  of  the  vessel  takes  place.  Unless  this  condition 
of  navigation  and  trade  within  the  waters  of  Alabama  is  complied 
with,  the  vessel  is  forbidden  to  leave  the  port  of  Mobile,  under  the 
penalty  of  $500  for  each  offense. 

If  the  interpretation  of  the  court,  as  to  the  force  and  effect  of 
the  privileges  afforded  to  the  vessel  by  the  enrollment  and  license 
in  the  case  of  Gibbons  t;.  Ogden,  are  to  be  maintained, . 
*  it  can  require  no  argument  to  show  a  direct  conflict  be-  [  *  242  ] 
tween  this  act  of  the  State  and  the  act  of  congress  regu- 
lating this  trade.  Certainly,  if  this  State  law  can  be  upheld,  the 
-full  enjoyment  of  the  right  to  carry  on  the  coasting  trade,  as  here- 
tofore adjudged  by  tliis  court,  under  the  enrollment  and  license,  is 
denied  to  the  vessel  in  question. 

If  anything  further  could  be  necessary,  we  might  refer  to  the 
•enrollment  prescribed  by  the  act  of  congress,  by  which  it  is  made 
the  duty  of  the  owner  to  furnish,  under  oath,  to  the  collectors,  all 
the  information  required  by  this  State  law,  and  whicli  is  incorpo- 
jated  in  the  body  of  the  enrollment.  Congress,  therefore,  has  leg- 
islated on  the  very  subject  which  the  State  act  has  undertaken  to 
•regulate,  and  has  limited  its  regulation  in  the  matter  to  a  registry 
at  the  home  port. 

It  has  been  argued,  however,  that  this  act  of  the  State  is  but  the 
exercise  of  a  police  power,  which  power  has  not  been  surrendered 
to  the  general  government,  but  reserved  to  the  States ;  and  hence, 
even  if  the  law  should  be  found  in  conflict  with  the  act  of  congress, 
it  must  still  be  regarded  as  a  valid  law,  and  as  excepted  out  of  and 
from  the  commercial  power. 

This  position  is  not  a  new  one;  it  has  often  been  presented  to 
this,  court,  and  in  every  instance  the  same  answer  given  to  it.  It 
was  strongly  pressed  in  the  New  York  case  of  Gibbons  v.  Ogden. 
The  court,  in  answer  to  it,  observed:  '^  It  has  been  contended,  that 
if  a  law  passed  by  a  State,  in  the  exercise  of  its  acknowledged 
sovereignty,  comes  in  conflict  with  a  law  passed  by  congress  in 
pursuance  of  the  constitntiony  they  affect  the  subject  and  each 
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other,  like  equal  opposing  forces."  But,  the  court  say,  the  framers 
of  the  constitution  foresaw  this  state  of  things,  and  provided  for 
it,  by  declaring  the  supremacy  not  only  of  itself,  but  of  the  laws 
made  in  pursuance  of  it.  The  nullity  of  any  act  inconsistent  with 
the  constitution  is  produced  by  the  declaration  that  the  constitu- 
tion is  the  supreme  law.  The  appropriate  application  of  that  part 
of  the  clause  which  confers  the  same  supremacy  on  laws  and  treaties, 
is  to  such  acts  of  the  State  legislatures  as  do  not  transcend  their 
powers,  but,  though  enacted  in  the  execution  of  acknowl- 
[  *  243  ]  edged  State  powers,  interfere  with  or  are  contrary  *  to 
the  laws  of  congress,  made  in  pursuance  of  the  constitu- 
tion, or  some  treaty  made  under  the  authority  of  the  United  States. 
In  every  such  case,  the  act  of  congress  or  treaty  is  supreme;  and 
the  law  of  the  State,  though  enacted  in  the  exercise  of  powers  not 
controverted,  must  yield  to  it.  The  same  doctrine  was  asserted 
in  the  case  of  Brown  v.  the  State  of  Maryland,  12  Wh.  pages  448, 
449,  and  in  numerous  other  oases.  (5  How.  pages  573,  574,  579, 
581 ;  2  Peters,  251,  252 ;  4  Wh.  pages  405,  406,  436.) 

We  agree,  that  in  the  application  of  this  principle  of  supremacy 
of  an  act  of  congress  in  a  case  where  the  State  law  is  but  the  exer- 
cise of  a  reserved  power,  the  repugnance  or  conflict  should  be  direct 
and  positive,  so  that  the  two  acts  could  not  be  reconciled  or  con- 
sistently stand  together;  and,  also,  that  the  act  of  congress  should 
have  been  passed  in  the  exercise  of  a  clear  power  under  the  consti- 
tution, such  as  that  in  question. 

The  whole  commercial  marine  of  the  country  is  placed  by  the 
constitution  uuder  the  regulation  of  congress,  and  all  laws  passed 
by  that  body  in  the  regulation  of  navigation  and  trade,  whether 
foreign  or  coastwise,  is  therefore  but  the  exercise  of  an  undisputed 
power.  When,  therefore,  an  act  of  the  legislature  of  a  State  pre- 
scribes a  regulation  of  the  subject  repugnant  to  and  inconsistent 
with  the  regulation  of  congress,  the  State  law  must  give  way ;  and 
this,  without  regard  to  the  source  of  power  whence  the  State  legis- 
ture  derived  its  enactment. 

This  paramount  authority  of  the  act  of  congress  is  not  only  con- 
ferred by  the  constitution  itself,  but  is  the  logical  result  of  the 
power  over  the  subject  conferred  upon  that  body  by  the  States. 
They  surrendered  this  power  to  the  general  government;  and  to 
the  extent  of  the  fair  exercise  of  it  by  congress,  the  act  must  be 
supreme. 

The  power  of  congress,  however,  over  the  subject  does  not  extend 
further  than  the  regulation  of  commerce  with  foreign  nations  and 
among  the  several  States.     Beyond  these  limits  the  States  ha^e 
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not  surrendered  their  power  over  the  subject,  and  may  exercise  it 
independently  of  any  control  or  interference  of  the  general 
government;  and  there  has  been  much  *  controversy,  and  [*244  J 
probably  will  continue  to  be,  both  by  the  bench  and  the 
bar,  in  fixing  the  true  boundary  line  between  the  power  of  congress 
under  the  commercial  grant  and  the  power  reserved  to  the  States. 
But  in  all  these  discussions,  or  nearly  all  of  them,  it  has  been 
admitted,  that  if  the  act  of  congress  fell  clearly  within  the  power 
conferred  upon  that  body  by  the  constitution,  there  was  an  end  of 
the  controversy.     The  law  of  congress  was  supreme. 

These  questions  have  arisen  under  the  quarantine  and  health 
laws  of  the  States — laws  imposing  a  tax  upon  imports  and  passen- 
gers, admitted  to  have  been  passed  under  the  police  power  of  the 
States,  and  which  had  not  been  surrendered  to  the  general  gov- 
ernment. The  laws  of  the  States  have  been  upheld  by  the  court, 
except  in  cases  where  they  were  in  conflict,  or  were  adjudged  by 
the  court  to  be  in  conflict,  with  the  act  of  congress. 

Upon  the  whole,  after  the  maturest  consideration  the  court  have 
been  able  to  give  to  the  case,  we  are  constrained  to  hold,  that  the 
act  of  the  legislature  of  the  State  is  in  conflict  with  the  constitution 
and  law  of  the  United  States,  and  therefore  void. 

The  judgment  of  the  court  below  is  reversed. 


Phinbas  0.  Foster  and  others.  Plaintiffs  in  Error,  v.  The  Commis- 
sioners OP  Pilotage  op  Mobile. 

22  H.  244. 
The  Peinciples  op  Peecedibo  Case  applied  to  Tow-boats. 
A  steamboat  licensed  and  enrolled  under  the  act  of  1793,  engaged  in  towing  and  light- 
ering between  the  lower  bay  of  Mobile  and  the  city,  is  engaged  in  the  coasting  trade; 
and  the  act  of  1854  of  the  Alabama  legislature  is  unconstitutional  and  void  as 
applied  to  snch  a  vessel.    The  doctrines  of  the  preceding  case  govern  this. 

Writ  of  error  to  the  supreme  court  of  Alabama. 

This  case,  though  similar  to  the  preceding  one,  and  argued  by  the 
same  counsel,  was  supposed  to  differ,  in  that  the  tow-boat  was 
engaged  exclusively  in  domestic  commerce. 

The  case  is  well  stated  in  the  opinion. 

*Mr.  Justice  Nei^on  delivered  the  opinion  of  the  court.  [  ♦  245  ] 
This  is  a  writ  of  error  to  the  supreme  court  of  the  State 
of  Alabama.  ^         I 
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The  case  is,  in  all  respects,  like  the  one  just  decided,  except  it  is 
insisted  that  the  steamboat  was  employed  as  a  lighter  and  tow-boat 
upon  waters  within  the  State  of  Alabama,  and  therefore  engaged 
exclusively  in  thQ  domestic  trade  and  coounerce  of  the  State. 

According  to  the  admitted  state  of  faots^  thi&  boat  was  engaged 
in  lightering  goods  from  and  to  vessels  anchored  in  the  lower  baj 
of  Mobile,  and  the  wharves  of  the  city,  and  in  towing  vessels 
anchored  there  to  and  from  the  city^  and,  in  some  instances,  towing 
the  same  beyond  the  outer  bar  of  the  bay^  and  into  the  Gulf  to  the 
distance  of  several  miles.  This  boat  was  duly  enrolled  and  licensed 
to  carry  on  the  coasting  trade  at  the  time  she  was  engaged  in  this 
business,  and  of  the  seizure  under  the  State  law. 

It  also  appears  from  the  answer,  and  which  facts  are  admitted 
to  be  true,  that  the  port  of  Mobile  is  resorted  to  and  frequented  by 
ships  and  vessels,  of  different  size  in  tonnage,  engaged  in  the  trade 
and  commerce  of  the  United  States  with  foreign  nations  and  among 
the  several  States ;  that  the  vessels  of  small  size  and  tonnage  are 
accustomed  to  come  up  to  the  wharves  of  the  city,  and  discharge 
their  cargo,  but  that  large  vessels  frequenting  said  port  cannot 
come  up,  on  account  of  the  shallowness  of  the  waters  in  some  parts 
of  the  bay,  and  are  compelled  to  anchor  at  the  lower  bay,  and  to 
discharge  and  receive  their  cargo  by  lighters  ; .  and  that  the  steam- 
boat of  claimants  was  engaged  in  lightering  goods  to  and  from  said 
vessels^  and  in  towing  vessels  to  and  from  the  lower  bay  and  the 

wharves  of  the  city. 
[♦246]  *It  is  quite  apparent,  from  the  facts  admitted  in  the 
case,  that  this  steamboat  was  employed  in  aid  of  vessels 
engaged  in  the  foreign  or  coastwise  trade  and  commerce  of  the 
United  States,  either  in  the  delivery  of  their  cargoes,  or  in  towing 
the  vessels  themselves  to  the  port  of  Mobile.  The  character  of  the 
navigation  and  business  in  which  it  was  employed  cannot  be  dis- 
tinguished from  that  in  which  the  vessels  it  towed  or  unloaded  were 
engaged.  The  lightering  or  towing  was  but  the  prolongation  of 
the  voyage  of  the  vessels  assisted  to  their  port  of  destination.  The 
case,  therefore,  is  not  distinguishable  in  principle  from  the  one 
above  referred  to. 

Judgment  of  the  court  below  reversed. 
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Sidney  E.  Collins,  Appellant,  v.  Willum  F.  Cleveland  and  others. 

22  n.  216. 

This  is  a  suit  to  set  aside  a  conveyance  of  real  estate,  on  the  ground 
of  a  fraudulent  advantage  taken  of  the  ignorance  of  complainant 
of  the  value  of  the  property,  and  other  facts  material  to  the  contract. 
Its  discussion  turned  wholly  upon  the  weight  of  evidence,  and  no 
principle  of  law  is  decided  in  the  case. 

Appeal  from  the  circuit  court  for  the  southern  district  of  Ala- 
bama.    The  iacts  are  very  fully  stated  in  the  opinion.. 

Mr.  Sewally  for  appellant. 

Mr.  Smith  and  Mr.  Benjamin,  for  appellees. 

♦Mr.  Justice  Nei^on  delivered  the  opinion  of  the  court.  [  *  247  ] 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  United  States  for  the  southern  district  of  Alabama. 

The  bill  was  filed  by  Collins,  to  set  aside  certain  conveyances  of 
a  tract  of  land  situate  in  the  city  of  Mobile,  and  particularly  a  deed 
from  him  to  the  defendants,  bearing  date  the  15th  February,  1851, 
on  the  ground  of  fraud  and  imposition  in  the  procurement  of  said 
conveyances. 

The  pleadings  and  proofs  are  very  voluminous,  the  pleadings 
alone  covering  nearly  one  hundred,  and,  including  the  proofs,  ex- 
ceeding five  hundred,  closely  printed  octavo  pages.  The  bill  is  very 
inartificially  drawn,  being  stufied  with  minute  and  tedious  detail  of 
what  might  have  been  proper  evidence  of  facts  constituting  the 
ground  of  the  complaint,  instead  of  a  concise  and  orderly  statement 
of  the  facts  themselves.  This  has  led  to  an  equally  minute  and 
extended  statement  of  the  grounds  of  the  defense  in  the  several 
answers  of  the  defendants. 

In  looking  closely,  however,  into  the  case,  and  into  the  nature 
and  grounds  of  the  relief  sought,  and  principles  upon  which  it  must 
be  sustained,  if  at  all,  it  will  be  found  that  the  questions  really  in- 
volved, as  well  as  the  material  facts  upon  which  their  determination 
depend,  are  few  and  simple,  and  call  for  no  very  extended  discussion. 

The  father  of  Collins,  the  complainant,  died  in  1811,  seized  of 
an  interest  in  the  tract  of  land  in  dispute.  He  left  three  sons,  the 
complainant  being  then  some  two  years  old.  The  tract  subse- 
quently passed  into  the  possession  of  one  Joshua  Kennedy,  by  col- 
lusion between  Inerarity,  the  administrator  of  Collins  the 
elder,  and  Kennedy,  the  latter  also  afterwards  *  obtaining  [  *  248  ] 
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a  deed  of  the  land  from  the  heirs  at  law  by  fraudulent  representa- 
tions. 

In  1844,  Thompson,  one  of  the  defendants  in  the  present  suit, 
residing  in  the  city  of  Mobile,  and  having  some  knowledge  of  the 
original  title  of  Collins  to  the  land,  and  of  the  means  by  which  the 
heirs  had  been  deprived  of  it,  visited  the  complainant,  then  residing 
in  Texas,  and  being  the  only  surviving  heir,  with  a  view  to  pur- 
chase his  title,  or  to  obtain  an  arrangement  with  him  in  respect  to 
it,  so  that  a  suit  might  be  instituted  for  the  recovery  of  the  estate. 
An  arrangement  was  agreed  to  accordingly,  and  a  conveyance  of 
the  land  executed  by  the  complainant  and  his  wife  to  Thompson; 
also,  a  power  of  attorney,  authorizing  him  to  institute  suits  for  the 
recovery  of  the  land — Thompson,  at  the  same  time,  executing  a 
bond  of  indemnity  to  the  complainant  against  all  costs  and  respon- 
sibilities, in  consequence  of  the  suit.  The  complainant  was  to  re- 
ceive $10,000,  in  the  event  of  a  recovery.  A  suit  was  subsequently 
instituted  in  the  name  of  the  complainant  against  the  heirs  of 
Kennedy,  in  April,  1844,  in  the  circuit  court  of  the  United  States 
for  the  southern  district  of  Alabama ;  was  heard  upon  the  pleadings 
and  proofs  at  the  April  term  of  the  court,  in  1847,  and  a  decree 
rendered  in  his  favor;  which,  on  an  appeal  to  this  court,  was 
affirmed  at  the  December  term,  1850.  The  case,  as  reported  in  this 
court,  will  be  found  in  the  10th  How.  p.  174. 

The  litigation  extended  over  a  period  of  some  seven  years;  and, 
in  the  progress  of  it,  besides  Thompson,  who  had  made  the  original 
arrangement  with  the  complainant^  three  other  persons  had  become 
interested,  and  had  contributed  their  services  and  money  in  bringing 
it  to  a  successful  termination. 

After  the  affirmance  of  the  decree  in  this  court,  and  confirmation 
of  the  title  in  complainant,  all  the  parties  concerned  met  in  the  city 
of  Mobile,  at  the  office  of  the  solicitors,  for  the  adjustment  of  their 
respective  claims  to  the  property  recovered.  Its  value  had  increased, 
during  the  progress  of  the  suit,  from  about  $100,000,  according  to 
the  estimate,  to  some  two  or  three  times  that  amount.  The  com- 
plainant had  originally  stipulated  for  the  sum  of  $10,000. 
[  *  249  ]  In  this  adjustment,  one-third  *  of  the  whole  estate  was  set 
apart  to  him,  and  one-sixth  to  each  of  the  other  four  per- 
sons. Conveyances  according  to  this  division  were  executed  on  the 
15th  February,  1851.  The  complainant,  therefore,  according  to  the 
general  estimate,  received  $100,000,  and  the  other  four  associates 
$50,000  each. 

Now,  the  fraud  alleged  in  the  bill,  and  which  is  mainly  relied  on 
for  setting  aside  this  adjustment  and  division  of  the  estate  between 
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the  parties,  is  placed  upon  two  grounds:  1.  In  obtaining  the  deed 
of  the  land,  powers  of  attorney,  and  other  stipulations  relating  to 
the  title,  dated  the  13th  January,  1844,  preparatory  to  the  institu- 
tion of  the  suit  in  which  the  property  was  recovered ;  and  2.  In 
the  adjustment  and  division  of  the  property  among  the  several  par- 
ties above  mentioned,  after  the  recovery  had  taken  place,  and  which 
was  consummated  by  the  deed  of  15th  February,  1851. 

1.  It  is  insisted,  on  behalf  of  the  complainant,  that,  at  the  time 
he  executed  the  deed,  powers  of  attorney,  and  the  other  writings, 
in  1844,  he  was  unacquainted  with  the  value  of  the  property  or  the 
condition  of  the  title;  that  Thompson,  who  procured  these  instru- 
ments, and  the  authority  to  commence  the  suit,  was  well  acquainted 
with  both ;  that  he  fraudulently  depreciated  the  value  of  the  prop- 
erty, and  exaggerated  the  difficulties  and  expense  attending  the 
litigation,  and  thereby  deceived  the  complainant.  This  is  the  sub- 
stance of  the  charge. 

There  is,  however,  a  very  brief  but  most  conclusive  answer  to  it, 
upon  the  pleadings  and  proofs  in  the  case.  It  is  that  Mr.  Justice 
Campbell,  whose  firm  had  been  subsequently  employed  by  Thomp- 
son to  bring  the  suit  against  the  heirs  of  Kennedy,  declined  the 
retainer,  and  refused  to  have  anything  to  do  with  it,  unless  the 
complainant  should  not  only  be  made  sole  plaintiff  in  the  suit,  but 
should  have  a  Gjibstantial  interest  in  the  estate  sought  to  be  recov- 
ered; should  attend  as  the  party  in  interest  in  conducting  the  pro- 
ceedings, and  take  part  in  the  preparation  for  trial ;  and  insisted 
that  the  preliminary  arrangement  made  by  Thompson,  including 
the  deed  of  the  property  and  agreement  for  the  payment  of  the 
$10,000,  should  be  abrogated  and  given  up.  All  of  which  was 
agreed  to  by  Thompson  and  the  other  parties  concerned ; 
and  the  *suit  was  commenced  and  carried  on  to  a  final  [*250] 
determination,  under  this  new  arrangement.  The  com- 
plainant attended,  and  participated  in  the  preparation  of  the  case, 
assisted  in  procuring  and  in  the  examination  of  the  witnesses,  and 
admits,  in  his  bill,  that  he  attended  every  term  of  the  court  at 
Mobile,  while  the  cause  was  pending,  and  until  the  decree  in  his 
favor. 

The  whole  arrangement,  therefore,  between  the  parties,  in  respect 
to  the  property,  entered  into  with  a  view  to  the  institution  of  the 
suit,  which  is  complained  of,  having  been  given  up,  and  a  new  one 
substituted,  which  was  not  only  unexceptionable,  but  highly  equi- 
table and  just,  as  concerned  the  complainant,  the  charge  of  fraud 
and  imposition  depending  upon  it,  even  if  originally  it  had  any 
foundation^  falls  with  it.     We  shall  not  stop  to  inquire  into  the 
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merits  or  jnstice  of  that  arrangement,  for,  having  been  given  up, 
they  are  wholly  immaterial  in  any  view  of  the  case,  as  presented 
upon  the  evidence  before  us. 

2.  The  remaining  ground  of  fraud  relied  on  in  the  bill  is,  that 
on  the  day  of  the  arrival  of  the  complainant  at  the  city  of  Mobile, 
from  his  residence  in  Texas,  and  which  was  his  first  visit  to  the 
city  after  the  judgment  in  his  favor  in  tl«s  court,  he  was  requested 
to  attend  at  the  office  of  the  solicitors,  in  the  evening,  and  attended 
accordingly,  where  he  met  the  defendants,  and  was  then,  for  the  first 
time,  informed  that  they  had  been  interested  in  the  prosecution  of 
the  suit,  and  had  expended  much  time  and  money  in  the  litigation, 
and  were  therefore  expected  to  participate  in  the  division  of  the 
property  recovered.  That  complainant  was  taken  by  surprise  when 
the  suggestion  was  made  at  the  meeting,  by  the  solicitor,  that,  in 
the  division,  one-sixth  part  of  the  estate  should  be  given  to  each  of 
the  defendants,  and  including  Primrose,  and  only  one-third  to  him- 
self. That  he  was  unprepared  to  act  with  judgment  in  the  matter, 
having  been  wholly  unadvised  of  the  object  of  the  meeting,  or  of 
the  persons  who  were  to  be  present ;  that  no  time  was  given  him 
for  reflection  or  counsel ;  that  he  was  ignorant  of  the  value  of  the 
property,  and  incapable  of  acting  understandingly  upon  the  subject, 
and  had  no  information  as  to  the  amount  he  was  thus  sud- 
[  *  251  ]  denly  called  on  to  give  away.  *  That  a  deed  was  imme- 
diately prepared  by  the  solicitor,  to  carry  into  effect  the 
division  as  suggested,  and  was  executed ;  and  that  this  meeting 
was  arranged  by  preconcert,  and  after  consultation  between  the  de- 
fendants and  others,  for  the  purpose  of  entrapping  and  deceiving 
the  complainant.  The  deed  referred  to  is  that  of  15th  February, 
1851,  which  is  sought  to  be  set  aside. 

This  is  the  second  ground  of  fraud  substantially  as  charged  in 
the  bill;  and  it  will  be  necessary  to  look  into  the  answers  and 
proofs  in  the  case,  with  a  view  to  see  if  it  is  sustained. 

The  answer  of  Thompson,  which  is  responsive  to  this  particular 
charge,  is  a  denial  of  every  material  fact  and  circumstance  upon 
which  the  allegation  of  fraud  rests.  It  states,  that  one  or  two  days 
after  the  arrival  of  the  complainant  at  Mobile,  he  requested  him 
(the  respondent)  to  go  with  him  to  the  office  of  the  solicitor  that 
evening ;  that  he  had  made  an  appointment  with  the  solicitor  to 
meet  the  respondent,  and  other  persons  interested  in  the  suit,  there, 
in  order  to  come  to  an  understanding  and  adjustment  of  their 
respective  interests.  The  matters  of  the  adjustment  formed  the 
subject  of  their  conversation  during  the  afternoon,  and  down  to 
the  time  of  the  meeting.     That  the  respondent  explained  to  him 


DECEMBEE  TERM,  1859.  319 

Collins  V.  Cleveland. 

the  understanding  he  had  with  his  associates,  the  other  defendants, 
the  services  they  had  rendered  in  the  suit,  and  the  advances  of 
money  made  therein ;  that,  after  all  the  parties  had  assembled  at 
the  oflSce,  the  subject  was  again  talked  over  at  length,  and,  in  the 
course  of  the  conversation,  the  solicitor  was  referred  to,  and  desired 
to  suggest  what,  in  his  judgment,  would  be  a  reasonable  adjust- 
ment and  division  of  the  property.  Whereupon,  he  suggested  a 
division  into  six  parts — two  parts  to  the  complainant,  and  one  to 
Thompson  and  each  of  his  three  associates;  that  this  appeared  to 
be  generally  acquiesced  in,  and  it  was  proposed  by  some  one  that  the 
papers  should  be  drawn  and  executed.  But  the  solicitor  objected, 
and  advised  them  to  postpone  the  execution,  and  reflect  upon  the 
matter,  and  when  they  had  come  to  a  determination  among  them- 
selves, it  would  be  time  enough  to  make  out  the  papers ;  that  the 
complainant  expressed  great  pleasure  and  satisfaction  at 
the  division ;  *  other  of  the  parties  were  not  satisfied.  But,  [  *  252  ] 
in  a  few  days,  all  met  at  the  office  of  Primrose,  one  of  the 
parties  in  interest,  when  the  deed  of  the  15th  of  February,  1851, 
was  voluntarily  executed,  carrying  into  effect  the  division. 

The  answer  of  Cleveland,  another  of  the  defendants,  is  equally 
explicit.  He  states  that  the  subject  of  the  division  was  talked 
over  at  the  office  of  the  solicitor;  that  all  expressed  satisfaction  at 
the  division  suggested,  except  Primrose,  who  objected  to  the  allow- 
ance of  two  shares  to  the  complainant,  he  insisting  that  the  time 
and  labor  of  others  had  chiefly  contributed  to  the  success  of  the 
suit,  and  that  complainant  had  originally  expressed  a  willingness 
to  be  content  with  a  small  sum ;  that  the  solicitor  repelled  the  idea, 
and  said,  that  although  others  had  been  chiefly  instrumental  in 
carrying  the  case  through,  the  title  was  in  the  complainant,  and 
he  ought  to  have  the  largest  share ;  that  the  solicitor  advised  the 
parties  to  consider  the  matter,  and,  if  he  could  aid  them,  to  call  on 
him ;  that  the  deed  carrying  into  effect  the  division  was  not  exe- 
cuted till  several  days,  and  respondent  thinks  a  week,  after  this, 
at  the  office  of  Primrose. 

James  Campbell,  another  of  the  defendants,  states  that,  after  the 
meeting  at  the  office,  the  subject  of  the  interests  of  the  parties  was 
talked  over ;  that  upon  the  division  suggested  by  the  solicitor  all 
concurred,  except  Primrose,  who  represented  his  claims  higher 
than  those  of  complainant;  that  he  had  rendered  greater  services 
and  was  entitled  to  a  greater  share.  He  depreciated  complainant's 
title  to  the  estate,  insisting  that  he  alone  could  have  made  nothing 
out  of  it,  and  had  always  said  he  would  be  satisfied  with  some 
negroes  and  cattle;  that  the  solicitor  replied  to  him,  that  without 


320         SUPREME  COURT  OP  THE  UNITED  STATES. 

Collins  V.  Cleveland. 

complainant's  title  there  could  have  been  no  recovery ;  and  that, 
whatever  oth.ers  had  done,  still  the  title  was  in  the  complainant, 
and  that  he,  the  solicitor,  had  undertaken  the. suit  with  the  distinct 
understanding  and  agreement  that  complainant  was  to  have  a  sub- 
stantial interest  in  the  recovery.  The  respondent  denies  that  the 
deed  was  drawn  or  executed  the  evening  of  the  meeting,  nor  until 
several  days  afterwards. 

These  several  answers  are  directly  responsive  to  the 
[  *  253  ]  charges  *  in  the  bill,  and  are  to  be  taken  as  true,  unless 
overcome  by  the  proofs.    Instead  of  impeaching,  the  proofs 
are  all  in  support  of  them. 

Primrose,  a  witness  on  the  part  of  the  complainant,  and  who  was 
one  of  the  parties  in  interest,  and  present  at  this  meeting,  confirms 
the  facts  as  above  stated.  In  his  answer  to  43d  interrogatory,  he 
says,  in  substance,  that,  after  conversation  at  the  meeting  relating 
to  the  subject  before  them,  all  seemed  willing  to  leave  the  division 
to  the  solicitor,  who  thereupon  suggested  one-third  to  the  complain- 
ant, and  one-sixth  to  each  of  the  others ;  that  he  (the  witness)  ob- 
jected, as  giving  too  great  a  share  to  the  complainant,  and  that  he 
made  some  remarks  about  the  condition  of  the  title,  when  he  and 
the  others  undertook  the  suit ;  that  complainant  at  that  time  had 
said  he  would  be  satisfied  with  a  comparatively  small  sum,  and 
that  the  solicitor  replied  to  him,  that  the  title  to  the  property  was 
in  the  complainant,  besides  making  other  observations  which  he 
(the  witness)  did  not  recollect. 

This  witness  further  says,  in  answer  to  the  43d  cross  interroga- 
tory, speaking  of  the  division,  ''All  but  myself  did  acquiesce.  So 
far  as  I  could  judge,  the  complainant  was  satisfied,  and  I  was  dis- 
appointed." ''Judge  Campbell  maintained  Collins's  right  to  two 
shares  against  me.  The  parties  talked  some  of  the  matters  over 
freely  and  considerably.  It  consumed  a  winter's  evening,  or  greater 
part  of  it."  "I  do  know  Collins  was  pleased,  and  considered  the 
settlement  fair,  just,  and  liberal  towards  him." 

Judge  Campbell,  the  solicitor,  has  also  been  a  witness  in  the  case. 
He  states  that  after  some  reference  to  the  subject  at  the  meeting, 
and  interchange  of  views,  one  of  the  parties  stated  that  he  was 
willing  to  abide  by  his  opinion  as  to  the  share  he  should  be  entitled 
to,  and  others  indicated  a  wish  that  he  would  make  some  sugges- 
tions as  to  the  proper  adjustment.  In  answer  to  which,  he  sug- 
gested a  division  of  the  property  into  six  parts,  and  that  two  should 
be  assigned  to  the  complainant ;  that  Primrose  expressed  dissatis- 
faction, insisting  the  part  to  be  assigned  the  complainant  was  too 
large ;  that  his  title  was  good  for  nothing,  and  that  the  success 
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in  the  *8iiit  was  owing  to  the  ability  with  which  it  was  [  *  254  ] 
prosecnted;  that  complainant  did  not  expect  so  large  a 
share  ;  that  he  had  said  all  he  wanted  was  a  few  negroes  and  some 
cattle. 

The  witness  further  states,  that  he  took  pains  to  answer  these 
objections ;  and,  after  some  further  conversation,  the  parties  left 
his  oflSce  ;  that  he  told  them  when  they  left  to  take  into  considera- 
tion what  had  been  said,  and  that  if  he  could  be  of  any  service  to 
them,  to  call  at  his  office  again ;  that  no  agreement  was  arrived  at 
that  evening,  and  no  papers  drawn  up  of  any  agreement  between 
the  parties  ;  that  the  deed  of  February,  1851,  was  not  prepared  by 
him  till  several  days  after  this,  and  that  he  had  not  learned  of  its 
execution  till  the  week  after  its  preparation. 

It  is  useless  to  pursue  the  inquiry  further,  as  the  proofs  in  the  case 
are  all  one  way,  and  show  that  there  is  no  foundation  whatever, 
not  even  colorable,  for  the  charge  of  fraud  set  forth  in  the  bill. 

Besides  the  entire  want  of  proof  to  sustain  it,  the  evidence  shows 
that  possession  of  the  property  was  taken  by  the  parties  jointly, 
after  the  settlement,  in  the  summer  of  1851.  Extensive  and  valu- 
able improvements  were  made  in  the  course  of  the  years  1852-'53, 
under  the  direction  of  the  complainant  and  others.  The  sales  in 
1853  had  amounted  to  $92,000,  as  stated  in  the  bill. 

The  property  continued  under  the  joint  management  of  the  par- 
ties for  the  period  of  some  three  years,  without  complaint  or  dis- 
satisfaction on  the  part  of  Collins ;  when  suddenly,  without  any 
apparent  reason  or  changed  condition  of  affairs  between  him  and 
his  associates,  he  seems  to  have  taken  up  the  delusion  that  he  had 
been  circumvented,  and  deceived  into  an  inequitable  settlement  of 
the  estate  among  the  parties,  in  February,  1851,  and  for  the  first 
time  set  up  a  claim  to  the  whole  of  it. 

It  is  suggested  in  the  bill,  that  the  large  sales  made  of  the  prop- 
erty in  1852-'53  afforded  the  complainant  the  first  evidence  of  the 
great  value  of  the  estate ;  and  it  appears,  from  other  portions  of 
the  case,  that  the  increased  and  increasing  value  of  the 
proj)erty  had  the  effect  to  unsettle  the  views  and  *  opin-  [  *  255  j 
ions  upon  which  he  had  acted  in  the  settlement  with  his 
associates  in  February,  1851,  and  led  to  a  strong  desire  to  recall 
and  review  them. 

But  this  suggested  ignorance  of  the  great  value  of  the  property 
at  the  time  of  the  settlement  is  against  all  the  proof  in  the  case. 
His  bill,  filed  against  the  heirs  of  Kennedy  in  April,  1844,  for  the 
recovery  of  this  property,  contains  the  following  allegation :  "Your 
orator  charges  that  the  said  property  was  worth  $20,000  and  up- 
Vol.  iii-21  .,,  ...  ,  _  ^  3g le 
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wards  in  1820,  $75,000  in  1830,  and  is  probably  worth  $200,000 
at  this  time." 

The  great  value  of  the  property,  compared  with  the  consideration 
paid  by  Kennedy,  was  a  very  material  fact  in  the  case.  Besides, 
the  complainant  had  spent  much  of  the  time  pending  that  litigation 
in  the  city  of  Mobile,  in  which  the  property  was  situate,  and  must 
have  been  familiar  with  its  value,  present  and  prospective.  He 
was  then  in  the  prime  of  life,  and  possessed  of  more  than  ordinary 
intelligence  in  business  matters,  as  is  apparent  from  his  corres- 
pondence, to  be  found  in  the  record. 

Having  succeeded  in  the  recovery,  and  obtained  possession  of 
the  estate,  he  seems  to  have  forgotten  the  obligations  he  was  under 
to  his  associates.  Their  exertions  and  means  had  been  mainly 
instrumental  in  raising  him  from  poverty  to  affluence.  They  had 
advised  him  of  his  claim  or  title  to  the  property,  collected  the  neces- 
sary evidence  te  establish  it,  employed  the  counsel,  and  even  furn- 
ished him  (Collins)  with  the  means  of  support,  and  to  enable  him 
to  co-operate  in  the  prosecution  of  the  suit  pending  the  litigation. 
The  suit  was  severely  contested,  and  was  of  some  seven  years' 
duration. 

Still  stronger  evidence  that,  after  his  success,  he  was  ready  to 
forget  his  obligations  te  those  mainly  contributing  te  it,  is  the  fact 
that  his  solicitor  has  not  even  escaped  his  insinuations  of  bad  faith 
in  his  connection  with  the  suit,  though  it  was  disclaimed  on  the 
argument  by  his  counsel;  thus  contradicting  all  his  opinions  and 
feelings,  strongly  and  repeatedly  expressed  pending  the  suit,  and 
long  after  its  termination  and  the  settlement  between  the  parties. 
The  solicitor  had  no  interest  in  the  property  or  in  its  dis- 
[*256]  tribution.  His  fee  was  not  *  dependent  upon  it.  He  was, 
therefore,  wholly  disinterested  in  the  matter,  and  well 
situated  to  act  as  the  friend  of  all  parties  in  the  settlement. 

As  we  have  already  stated,  before  the  commencement  of  the  suit, 
he  refused  to  be  connected  with  it,  unless  the  complainant  should 
be  permitted  to  have  a  substantial  interest  in  the  estate,  and  repu- 
diated the  arrangement  by  which  he  was  to  receive  only  $10,000. 
After  the  recovery,  and  in  the  settlement  among  the  parties,  he 
stood  firmly  by  this  original  understanding,  and  insisted  that  he 
should  have  a  double  share.  So  far  as  appears  from  the  evidence, 
it  is  entirely  owing  to  the  sense  of  justice  and  firmness  of  Judge 
Campbell  (the  solicitor)  that  the  complainant  is  now  in  the  posses- 
sion and  enjoyment  of  some  $100,000  of  his  patrimonial  inherit- 
ance, instead  of  the  $10,000  for  which  he  himself  had  stipulated. 

The  decree  of  the  court  below  is  affirmed. 

Digitized  by  VjOOQ IC 
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JosBPH  Kimbro,  Plaintiff  in  Error,  v.  Cuthbert  BuLLrrr  and  others. 

22  H.  256. 

pARTKBRSniP— AUTHOEITT  OP  PARTNERS  TO  BiKD  THE  FiRM. 

1.  ThoQgh  a  partnership  eDga;;ed  strictly  and  solely  in  the  business  of  farming  by 
raising  the  productions  of  the  farm  has  no  occasion  to  draw  bills  of  exchange,  and 
one  partner  cannot  bind  the  others  by  such  bills,  it  is  otherwise  when  the  firm  is 
also  engaged  in  conducting  a  saw-roill«  and  buying  and  selling  lumber.  In  such  case 
the  firm  is  properly  a  trading  partnership,  and  can  bind  each  other  by  drawing  bills 
of  exchange. 

2.  When,  under  such  circumstances,  the  drawee  accepts  for  the  accommodation  of  the 
partnership,  and  pays  the  bill,  it  is  no  defense  for  one  partner  that  the  managing 
partner  applied  the  money  to  the  purchase  of  slaves,  forbidden  by  the  law  when  the 
purchase  was  made. 

Writ  of  error  to  the  circuit  court  for  the  middle  district  of  Ten- 
nessee.    The  case  is  fully  stated  in  the  opinion  of  the  court. 

Mr,  Benjamin,  for  defendants  in  error. 

No  counsel  for  plaintiff  in  error. 

*  Mr.  Justice  Clifford  delivered  the  opinion  of  the  court.  [  *  262  ] 
This  case  comes  before  the  court  upon  a  writ  of  error 
to  the  circuit  court  of  the  United  States  for  the  middle  district  of 
Tennesse.  It  was  an  action  of  assumpsit  brought  by  the  present 
defendants  against  the  plaintiff  in  error,  to  recover  the  amount  of 
three  several  bills  of  exchange,  particularly  described  in  the  dec- 
laration. As  exhibited  in  the  transcript,  the  several  bills  of  ex- 
change bear  date  at  Lexington,  in  the  State  of  Mississippi,  on  the 
second  day  of  April,  1853,  and  purport  respectively  to  have  been 
drawn  and  addressed  to  the  original  plaintiffs  by  one  Morgan  Mc- 
Afee, and  by  Dement,  Kimbro  &  Sons.  They  were  each  for  the 
sum  of  two  thousand  dollars,  and  were  severally  made  payable  to 
the  order  of  the  first-named  drawer,  by  whom  also  they 
were  duly  endorsed.  Two  of  them  *  were  likewise  en-  [*263] 
dorsed  with  the  firm  name  of  the  other  drawers.  At  the 
time  the  bills  of  exchange  were  executed,  the  original  defendant 
was  a  member  of  the  firm  of  Dement,  Kimbro  &  Sons;  and  it  was 
conceded,  in  the  pleadings  and  at  the  trial,  that  the  bills  of  ex- 
change were  drawn  nnd  negotiated  by  the  senior  partner  of  that 
firm.  All  the  members  of  that  partnership,  except  the  defendant, 
were  citizens  of  the  State  of  Mississippi  at  the  time  the  suit  was 
commenced,  and  were  residing  out  of  the  jurisdiction  of  the  court; 
and  for  that  reason,  as  alleged  in  the  declaration,  the  other  part- 
ners were  not  sued  in  this  action.     In  the  court  below,  the  plain- 
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tiffs  claimed  to  recover  against  the  defendant,  upon  the  ground  that 
the  firm,  of  which  he  was  a  memher,  were  the  drawers  of  the  bills 
of  exchange,  and  that  they,  the  plaintiffs,  had  paid  the  amount,  or 
the  principal  portion  of  the  same,  out  of  their  own  funds,  as  ac- 
ceptors, for  the  accommodation  of  the  drawers.  Without  attempt- 
ing to  give  any  very  definite  analysis  of  the  several  pleas  filed  by 
the  defendant,  it  will  be  sufficient  for  the  purposes  of  this  investi- 
gation to  state  that  he  set  up  two  distinct  grounds  of  defense  ia 
answer  to  the  claim  of  the  plaintiffs: 

1.  To  the  merits  of  the  claim  he  pleaded  the  general  issue,  and 
denied  specially  that  he  ever  drew  the  bills  of  exchange  described 
in  the  declaration,  or  that  he  ever  authorized  any  one  to  draw  them 
in  his  name,  or  in  the  name  of  his  firm. 

2.  For  a  further  defense,  he  also  alleged,  in  his  fourth  plea  to 
the  amended  declaration,  that  the  bills  of  exchange  were  drawn 
and  endorsed  by  Dement,  and  accepted  by  the  plaintiffs,  for  tho 
purpose  of  raising  money  to  be  laid  out  in  the  purchase  of  slaves, 
to  be  imported  from  some  other  State  or  territory  of  the  United 
States,  for  sale,  into  the  State  of  Mississippi,  which  slaves  he 
alleged  to  be  afterwards  purchased  with  the  money  and  imported 
into  the  State,  and  there  sold,  according  to  the  original  intent, 
contrary  to  the  form  of  the  statute  of  that  State  in  such  case  made 
and  provided.  To  that  plea  the  plaintiffs  replied,  traversing  the 
allegations  of  fact,  and  tendering  an  issue,  which  was  duly  joined. 

Some  of  the  pleas  resulted  in  issues  of  law,  all  of  which 
[  *  264  ]  were  ruled  in  favor  of  the  *  plaintiffs,  and  the  defendants 
acquiesced  in  the  rulings  of  the  court. 

Evidence  was  then  introduced  on  both  sides  upon  the  issues  in- 
volving the  merits  of  the  claim,  and  the  court  instructed  the  jury 
that  Dement,  the  principal  acting  partner  of  the  firm,  had  power 
to  draw  the  bills  given  in  evidence  according  to  the  proof  adduced 
to  them,  if  true;  that  if  the  bills  were  accepted  and  paid  at  matu- 
rity by  the  plaintiffs  for  the  firm,  the  defendant  was  responsible, 
and  it  mattered  nothing  to  the  plaintiffs  how  the  proceeds  of  the 
bills  were  disposed  of,  as  that  was  a  fact  the  plaintiffs  could  not 
know,  and  were  not  bound  to  prove. 

Under  the  charge  of  the  court,  the  jury  returned  their  verdict 
in  favor  of  the  plaintiffs  for  the  amount  claimed,  deducting  ccrtaia 
admitted  credits,  according  to  the  account  exhibited  in  the  trans- 
cript, and  the  defendant  excepted  to  the  instructions  of  the  court. 
It  is  obvious,  on  the  first  reading  of  the  instruction,  that  it  con- 
tains two  distinct  propositions,  and  no  doubt  is  entertained  that 
both  were  intended  to  be  controverted  by  the  exceptions.     In  the 
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first  place,  it  affirms  that  the  evidence  adduced,  if  found  to  be  true, 
was  sufficient  to  show  that  the  acting  partner  of  the  firm,  of  which 
the  defendant  was  a  member,  had  power  to  draw  the  bills  of  ex- 
change described  in  the  declaration.  According  to  the  proofs  intro- 
duced by  the  plaintiflb,  the  firm  commenced  business  at  Lexington, 
in  the  State  of  Mississippi,  in  January,  1853,  and  the  partnership 
was  continued,  without  interruption,  until  the  third  day  of  Octo- 
ber, of  the  same  year,  when  it  was  terminated  by  the  death  of  the 
senior  partner.  They  also  proved,  by  two  witnesses,  that  the  firm 
was  engaged  during  that  period  in  farming,  carrying  on  a  steam 
saw-mill,  and  in  general  trading.  Both  of  these  witnesses  testi- 
fied that  the  senior  partner,  who  drew  the  bills  of  exchange  in 
<)uestion,  was  the  active  business  partner  of  the  firm;  and  one  of 
them  added,  that  he  did  the  principal  trading,  and  borrowed 
money,  and  paid  it  back  in  the  name  of  the  firm. 

Their  partnership  agreement  was  introduced  by  the  defendant. 
It  bears  date  on  the  fifth  day  of  January,  1853;  and  the 
*  partnership  was  formed,  as  recited  in  the  instrument,  to  [  *  265  ] 
continne  for  the  term  of  two  years,  for  the  purpose  of 
farming  and  of  carrying  on  a  steam  saw-mill.  By  its  terms,  one- 
third  of  the  capital  stock  was  to  be  furnished  by  the  senior  partner, 
one-third  by  the  defendant,  and  the  remainder  by  his  two  sons. 
Those  five  persons  constituted  the  firm,  under  the  name  and  style 
before  mentioned.  And  it  was  further  stipulated  that  negroes  or 
bands,  stock,  provisions,  and  all  necessary  utensils,  should  be  fur- 
nished by  the  respective  parties,  according  to  their  interest  in  the 
capital  stock,  and  that  they  should  defray  the  expenses  of  the 
co-partnership  and  share  its  profits  in  the  same  proportions.  They 
also  designated  the  farm  to  be  carried  on,  and  stipulated  that  the 
eteam  saw-mill  should  be  located  at  such  place  as  a  majority  of  the 
partners  in  interest  should  determine. 

Afler  the  partnership  agreement  was  executed  by  the  parties,  it 
was  deposited  with  a  third  person ;  and  it  appeared  from  his  depo- 
sition, taken  by  the  defendant,  that  it  remained  in  his  possession 
from  that  period  to  the  time  of  his  examination.  In  the  same 
deposition,  the  witness  testified  that  the  firm,  so  far  as  he  knew, 
had  never  been  held  out  by  the  defendant  as  having  any  more 
extensive  powers  than  those  conferred  by  the  partnership  agree- 
ment. 

Some  attempt  was  nsade  by  the  defendant  to  prove  that  it  was 
the  usage,  in  partnerships  of  this  description,  when  money  was 
wanted  to  carry  on  the  business,  and  the  several  partners  could 
not  be  consulted;  for  the  managing  partner  to  raise  it  on^his  o 
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credit,  and  charge  it  to  the  partnership;  but  the  proof  was  not 
sufficient  to  show  any  such  general  usage. 

Such  was  the  substance  of  the  evidence  on  which  the  charge  of 
the  court  was  based,  and  we  think  it  was  of  a  character  to  justify 
that  part  of  the  instruction  under  consideration.  Our  reasons  for 
that  conclusion  will  now  be  briefly  stated. 

That  one  of  several  partners  composing  a  trading  firm  has 
power  to  draw  bills  of  exchange,  unless  restricted  from  so  doing 
by  the  terms  of  the  copartnership  agreement,  is  a  proposition 
which,  it  i»  presumed,  no  one  will  dispute.  Whenever  there 
are  written  articles  of  agreement  between  the  partners, 
[*266]  *  their  power  and  authority,  inter  «e,  are  to  be  ascer- 
tained and  regulated  by  the  terms  and  conditions  of  the 
written  stipulations.  But,  independently  of  any  such  stipulations, 
each  partner  possesses  an  equal  and  general  power  and  authority, 
in  behalf  of  the  firm,  to  transact  any  business  within  the  scope 
and  objects  of  the  partnership,  and  in  the  course  of  its  trade  and 
business. 

•Acts  performed  by  one  of  the  partners,  in  respect  the  partnership 
concerns,  and  in  the  usual  course  of  its  business,  differ  in  nothing, 
so  far  as  their  legal  consequences  are  concerned,  from  those  trans- 
actions in  which  they  all  concur ;  and  for  the  reason,  that,  by  the 
commercial  law,  each  partner  of  a  trading  firm  is  presumed  to  be 
intrusted  by  his  copartners  with  a  general  authority  in  all  the 
partnership  affairs.  Accordingly  it  was  held,  in  Hawkin  r. 
Bourne,  (8  Mee.  and  Wels.  710,)  that  one  partner,  by  virtue  of  the 
relation  he  bears  to  the  firm,  is  constituted  a  general  agent  for 
another,  as  to  all  matters  within  the  scope  of  the  partnership  deal- 
ings, and  has  conferred  upon  him,  by  virtue  of  that  relation,  all 
authorities  necessary  for  carrying  on  the  partnership,  and  all  such 
as  are  usually  exercised  in  the  business  in  which  they  are  engaged. 
Any  restriction  which,  by  agreement  among  the  partners,  is  at- 
tempted to  be  imposed  upon  the  authority  which  one  partner  pos- 
sesses, as  a  general  agent  for  the  other,  is  operative  only  between 
the  partners  themselves,  and  does  not  limit  the  authority  as  to 
third  persons,  who  acquire  rights  by  its  exercise,  unless  they  know 
that  such  restrictions  have  been  made. 

Contracts  made  by  one  of  several  partners,  in  respect  to  matters 
not  falling  within  the  ordinary  business,  objects,  and  scope  of  the 
partnership,  are  not  binding  on  the  other  partners,  and  create  no 
liability  to  third  persons,  who  have  knowledge  that  the  partner 
making  the  contract  is  acting  in  violation  of  his  duties  and  obliga- 
tions to  the  firm  of  which  he  is  a  member.      But  whenever  credit 
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18  given  to  the  firm,  witbin  the  scope  and  objects  of  the  partner- 
ship, and  in  the  course  of  its  trade  and  business,  whether  the 
partnership  be  of  a  general  or  limited  nature,  it  will  bind  all  the 
partners,  notwithstanding  any  secret  stipulations  or  reser- 
vations between  themselves,  *  which  are  unknown  to  those  [  *  267  ] 
who  give  the  credit.  Harrison  v.  Jackson,  7  Term.  207; 
Pinckney  v.  Hall,  1  Salk.  126;  Lane  v.  Williams,  2  Vcrn.  277; 
Swan  V.  Steele,  7  East.  210;  Byles  on  Bills,  p.  31;  3  Kent  Com. 
p.  40;  Story  on  Part.  sec.  105;  CoUyer  on  Part.  sec.  401. 

Apply  these  principles  to  the  facts  disclosed  in  evidence,  and  it  is 
clear  that  the  power  of  the  acting  partner  was  ample  to  authorize 
him  to  draw  the  bills  of  exchange  in  the  name  of  the  firm,  unless 
it  can  be  shown  that  the  firm  of  which  he  was  a  member  was  not 
one  falling  within  the  general  rules  of  law  defining  and  regulating 
the  rights  and  obligations  of  partners  engaged  in  the  transactions 
and  business  of  trade. 

All  partnerships,  says  Chancellor  Kent,  are  more  or  less  limited ; 
and  there  is  none  that  embraces,  at  the  same  time,  every  branch  of 
business.  Such  limitations  are  generally  to  be  found  in  the  terms 
and  stipulations  of  the  articles  of  copartnership ;  but  they  may 
arise  from  general  usage,  or,  to  a  certain  extent,  from  the  charac- 
ter of  the  business,  and  the  nature  of  the  objects  to  be  accom- 
plished. 

Partnerships  are  sometimes  formed  by  those  who  are  interested 
in  real  estate,  for  the  mere  purpose  of  farming ;  and  in  respect  to 
that  class  of  business  arrangements,  it  has  been  held^  that  one  of 
the  several  partners  does  not  possess,  by  virtue  of  that  relation 
merely,  the  right,  without  the  consent  of  his  associates,  to  draw  or 
accept  bills  of  exchange,  for  the  reason  that  such  a  practice  is  not 
usual,  nor  is  it  necessary  for  carrying  on  the  farming  business. 
Collyer  on  Part.  (ed.  1848,)  sec.  402;  Greensdale  v.  Dower,  7 
Barn,  and  Cres.  635;  Dickerson  v.  Valpy,  10  Barn,  and  Ores.  p. 
138,  per  Littledale,  J. 

In  the  case  last  named,  it  was  held  that  a  certain  mining  com- 
pany fell  within  the  same  exception ;  and,  on  the  facts  disclosed, 
no  doubt  the  question  was  well  decided.  But  the  mere  circum- 
stance that  the  business  consists  in  making  profits  out  of  real 
estate,  as  in  working  a  stone  quarry,  will  not  necessarily  take  the 
case  out  of  the  operation  of  the  general  rule.  Thicknesse  v. 
Browniiow,  2  Cromp.  and  Jerv.  425. 

*  Farming  partnerships,  when  strictly  confined  to  that  [  *  268  ] 
purpose,  are  held  to  be  within  the  exceptions  to  the  gen- 
eral 1  ule,  upon  the  ground^  as  assumed  by  the  counsel  for  the  plain- 
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tiffs,  that  their  principal  object  is  to  make  profits  out  of  the  soil, 
by  gathering  its  fruits,  and  that  the  partners  are  in  no  proper 
sense  engaged  in  trade;  but  wherever  the  business,  according  to 
the  usual  mode  of  conducting  it,  imports,  in  its  nature,  the  necessity 
of  buying  and  selling,  the  firm  is  then  properly  regarded  as  a  trad- 
ing partnership,  and  is  invested  with  all  the  powers  and  subject  to 
all  the  obligations  incident  to  that  relation.  McGregor  v.  Cleave- 
land,  5  Wen.  475  ;  Winship  v.  Bank  of  United  States,  5  Pet.  529; 
Baker  v.  Wheeler,  8  Wen.  505;  Coles  v.  Coles,  15  Johns.  R.  160; 
Johnston  v.  Dutton,  27  Alabama  Rep.  245 ;  Hedley  v.  Bainbridge, 
3  Q.  B.  321. 

Another  answer,  however,  may  be  given  to  the  objection  to  this 
part  of  the  instruction,  which  is  entirely  conclusive  against  it. 
According  to  the  evidence,  farming  was  not  the  sole  business  of 
the  partners  composing  this  firm.  They  were  also  engaged  in 
running  a  steam  saw-mill,  for  manufacturing  purposes  ;  and  com- 
mon observation  will  warrant  the  remark,  that  those  who  engage 
in  that  business  always  want  capital  to  carry  it  on,  and  frequently 
find  it  necessary  to  ask  for  credit.  Like  those  engaged  in  other 
branches  of  manufactures,  they  buy  and  sell,  and  have  occasion  to 
remit  money  and  collect  it  from  distant  places. 

Two  witnesses  also  testified  at  the  trial  that  this  firm  was  en- 
gaged in  general  trading;  and  there  was  no  evidence  introduced 
by  the  defendant  to  contradict  their  statements.  Whether  the  wit- 
nesses were  entitled  to  credit,  and  whether,  in  point  of  fact,  this 
firm  was  a  trading  firm,  were  questions  which  were  properly  sub- 
mitted to  the  jury.  By  the  verdict,  both  questions  wore  found  in 
favor  of  the  plaintiff,  and  the  finding  of  the  jury  is  conclusive. 

2.  One  other  point  only  remains  to  be  considered,  which  arises 
out  of  the  second  proposition  contained  in  the  charge  of  the  court. 
It  was  to  the  effect,  that  if  the  bills  of  exchange  were  ac- 
[  *  269  ]  cepted  and  paid  at  maturity  by  the  plaintiffs  for  the  *  firm, 
then  the  defendant  was  reponsible,  and  it  mattered  noth- 
ing to  the  plaintiffs  how  the  proceeds  were  disposed  of. 

No  evidence  was  offered  by  the  defendant  in  support  of  the  issue 
raised  by  his  fourth  plea  to  the  amended  declaration,  and  there  was 
none  in  the  case  tending  to  show  that  the  proceeds  had  been  applied 
to  any  illegal  object,  or  in  any  manner  misappropriated.  Such 
being  the  fact,  it  is  obvious  that  this  part  of  the  instruction  became 
entirely  immaterial ;  which,  of  itself,  is  a  sufficient  answer  to  the 
objection. 

But  another  answer  may  be  given  to  the  objection,  which  per- 
haps will  be  more  satisfactory ;  and  that  is,  we  think  it  was  clearly 
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correct.  It  will  be  observed,  that  this  part  of  the  charge  was  based 
upon  the  theory  that  the  bills  of  exchange  were  drawn  by  the  firm 
of  which  the  defendant  was  a  member ;  and  properly  so,  for  the 
reason  that  the  question  of  authority  to  draw  them  had  been  dis- 
posed of  in  the  preceding  part  of  the  charge. 

In  considering  this  objection,  then,  it  must  be  assumed  that  the 
bills  were  drawn  by  the  firm,  and  that  they  were  duly  accepted  and 
paid  by  the  plaintifis  at  maturity,  on  account  of  the  firm  ;  and  if 
so,  it  is  not  perceived  how  their  right  to  recover  the  amount  can  be 
affected  by  the  fact  that  one  of  the  drawers  applied  the  money  to 
an  unlawful  purpose.  Where  a  contract  grows  immediately  out  of 
and  is  connected  with  the  illegal  or  immoral  act  of  the  party  claim- 
ing the  benefit  of  it,  courts  of  justice  will  not  lend  their  aid  to  en- 
force it.     Armstrong  v.  Toler,  11  Wheat.  258. 

But  the  illegal  act,  if  any,  in  this  case,  was  performed  by  one  of 
the  drawers  of  the  bills,  and  not  by  the  acceptors.  Suppose  one 
of  a  firm  should  borrow  money  of  a  third  person,  in  the  name  of 
the  partnership,  and  apply  it  to  an  unlawful  purpose,  it  surely 
could  not  defeat  the  right  of  the  lender  to  recover  on  the  contract. 

Regarding  this  point  as  too  clear  to  be  the  subject  of  dispute^  we 
forbear  to  pursue  the  discussion. 

After  a  careful  examination  of  the  exceptions,  we  think  they  can- 
not be  sustained.  The  judgment  of  the  circuit  court  is  therefore 
affirmed,  with  costs. 


Ebnby  0.  Clark  and  others,  Plaintifis  in  Error,  v.  Henry  C.  Bowen 

and  others. 
22  H.  270. 

FO\rEB  OF  GOUET  TO  VACATE  JUDGICSHTS — EfFEOT  OS  NoTES  OV  WHICH  THE  JUDOMEHT 

WAB  C05FE83ED. 

1.  One  partner  cannot  confess  a  judgment  against  himself  and  other  partners,  so  as  to 
bind  the  latter  by  reason  of  the  partnership  alone. 

2.  Where  such  a  judgment  is  set  aside  as  to  the  partner  not  joining  in  the  confession, 
it  should,  on  motion  of  the  plaintiff,  be  set  aside  as  to  the  other  partners  also. 

3.  This  revives  the  notes  on  which  judgment  was  rendered,  so  as  to  sustain  a  suit  on 
them  against  all  the  partners. 

4.  An  assignment  made  to  secure  the  judgment  so  confessed  will  fall  with  the  judg- 
ment when  it  is  set  aside. 

Writ  of  error  to  the  district  court  for  the  district  of  Wisconsin. 

The  plaintiffs  in  error  constituted  a  partnership  composed  of 

Henry  0.  Clark,  Ira  Clark,  and  A,  Hyatt  Smith.    Adjudgment 
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was  confessed  by  this  firm  in  favor  of  Bowen  &  McNamee,  on  notes 
amounting  to  $7,950.75,  and  assignment  of  their  goods  made  to 
Bowen  &  McNamee,  to  secure  the  payment  of  the  judgment. 
Smith,  who  was  absent  when  the  judgment  was  confessed,  had  it 
set  aside,  as  to  him,  as  being  made  without  authority.  The  assign- 
ment was  held  void  in  equity.  Thereupon  Bowen  &  McNamee  had 
the  judgment  set  aside  as  regards  the  two  Clarks  also,  and  brought 
the  present  suit  on  the  original  notes.  The  defendants,  now  plain* 
tiffs  in  error,  insisted  that  the  notes  were  merged  in  the  judgment, 
and  the  action  could  not  be  maintained. 

Mr.  Dooliitlej  for  plaintiffs  in  error. 

Mr,  Lynchy  for  defendants. 

[  *  273  ]  *  Mr.  Justice  Catron  delivered  the  opinion  of  the  court. 
We  deem  it  to  be  a  matter  not  open  to  controversy  ia 
this  suit,  that  the  State  court  of  Bock  county  properly  vacated  its 
own  judgment,  as  respected  Clark  and  Justin,  after  Smith,  the 
solvent  partner,  had  been  released  from  it — ^because  Clark  had  no 
power  to  bind  Smith  by  the  confession ;  and  secondly,  because  the 
goods  that  were  assigned  to  a  trustee  to  secure  the  judgment  had 
been  taken  from  the  assignee,  by  a  previous  mortgage  of  them. 

The  following  admission  is  found  in  the  bill  of  exceptions,  and 
is  conclusive  of  the  merits  of  this  controversy: 

**  It  is  conceded  by  defendants,  that  the  judgment  in  the  circuit 
court  was  confessed  at  the  time  of  the  execution  of  the  assignment/ 
and  that  the  assignment  was  to  secure  the  judgment,  and  the  judg- 
ment and  assignment  were  the  mode  adopted  to  secure  the  plain- 
tiffs' debt;  and  that  Clark  executed  the  assignment  and  Judgment 
for  Smith." 

The  whole  arrangement  to  secure  the  debt  being  in  effect  an- 
nulled, the  original  indebtedness  stood  revived,  and  was  properly 
enforced  by  the  judgment  of  the  circuit  court — which  we  order 
shall  be  affirmed. 


The  Unitbd  States,  Appellants,  v.  Bafael  Garcu. 

22  H.  274. 
Caltfobvia  Land  6 basts. 
Claimant  Bhows  an  order  of  1844  from  Micheltorena,  governor  of  California,  authorising 
him  to  Bearch  for  and  Bettle  upon  land,  with  a  view  to  a  fntare  grant,  a  petition  for 
the  land  to  Qovernor  Pico  in  1646,  and  a  reference  to  the  alcalde  for  information,  and 
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the  report  of  this  officer  that  the  land  was  not  private  property.  This,  with  proof  of 
possession  under  the  first  order,  was  all  claimant's  evidence:  Held,  that  it  showed 
no  grant  or  other  vested  rights,  and  the  claim  most  be  rejected. 

Appeal  from  the  district  court  for  the  northern  district  of  Cali- 
f6rnia.     The  case  is  sufficiently  stated  in  the  opinion. 

Mr.  Stanton  and  Mr.  Black,  attorney  general,  for  the  United 
States. 

Mr.  Benham,  for  appellee. 

♦Mr.  Justice  Catron  delivered  the  opinion  of  the  court.  [  *  280  ] 
The  question  in  this  case  is,  whether  the  land  claimed 
was  private  property  when  we  acquired  California  by  treaty,  or 
whether  it  then  was  part  of  the  public  domain  of  Mexico,  and  now 
belongs  to  the  public  lands  of  the  United  States. 

1.  If  it  was  private  property,  it  must  have  become  so  by  the 
grant  of  a  vested  interest,  that  was  good  in  equity ;  made  by  the 
granting  power  in  the  territory  of  California,  being  authorized  to 
exercise  the  sovereign  power,  as  no  other  authority  could  divest  the 
public  title. 

2.  If  the  land  in  dispute  was  acquired  by  the  United  States,  as 
public  property,  then  the  courts  of  justice  have  no  jurisdiction  of 
the  subject  matter,  and  cannot  interfere.  This  is  a  postulate,  not 
open  to  controversy.     United  States  v,  Forbes,  15  Peters,  182. 

That  the  Mexican  authorities,  exercising  the  granting  power  in 
California,  conferred  no  title  on  Garcia,  we  think  satisfactorily  ap- 
pears, for  the  reasons  set  forth  in  the  opinion  of  Judge  Hoffman, 
delivered  in  the  district  court,  and  found  in  the  records,  the  most 
material  parts  of  which  opinion  we  adopt.  The  district  judge 
says: 

"In  support  of  his  claim,  the  appellant  exhibits  an  order  of 
Michelterona,  dated  November  15,  1844,  which  is  as  follows:  *  Ac- 
cording to  your  memorial  of  the  14th  instant,  you  ask  for  the  grant 
of  a  passport  to  penetrate  into  the  points  of  the  coast  on  the  north- 
ern line  of  this  country,  with  the  object  of  locating  a  tract  of  land 
of  the  extent  of  eight  to  nine  leagues,  since  that  which  you  now 
occupy  with  your  personal  property  is  so  limited.  By  this 
order,  you  are  empowered  to  appear  before  the  *  military  [  *  281  ] 
commanding  authority  of  that  frontier,  in  order  that,  after 
an  examination,  you  may  proceed  to  your  research  after  the  tract 
of  land  you  ask  for,  as  a  recompense  for  the  services  rendered  by 
you  to  the  nation. 

*'  'If  you  should  happen  to  select  any  tract  of  land,  you  are  em- 
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powered  to  occupy  it  with  your  said  property,  and  to  take  possession 
of  it  while  the  usual  procedure  is  being  prosecuted,  presenting  the 
requisite  sketch. 

"  •  God  and  liberty,  Manuel  Michkltorena. 

<<  *  Monterey  J  November  15,  1844. 

*'  ^  To  Don  Rafael  Garcia^  at  his  rancho.' 

**  Availing  himself  of  the  permission  thus  granted,  the  claimant 
appears  to  have  selected  a  tract  of  land,  and  to  have  occupied  and 
improved  it  to  some  extent.  No  steps,  however,  were  taken  by  him 
to  obtain  a  title  until  March  4th,  1846,  when  G<arcia  addressed  a 
petition  to  Gov.  Pico,  in  which,  after  referring  to  the  order  of 
Micheltorena,  he  solicits  a  grant  of  the  land.  Gov.  Pio  Pico,  by  a 
marginal  order,  dated  April  7th,  1846,  referred  the  petition  to  the 
alcalde  of  San  Rafael,  for  the  usual  informe.  On  the  29th  of  April, 
1846,  the  alcade  reported  that  the  land  did  not  belong  to  any 
private  individual.  The  foregoing  constitutes  all  the  evidence  of 
title  produced  by  the  claimant.  It  is  not  pretended  that  any  grant 
was  ever  issued  for  the  land,  or  that  any  further  action  whatever 
was  taken  by  Pio  Pico  on  receiving  tlie  alcalde's  informe.  Whether 
he  determined  not  to  grant  the  land,  or  whether  he  omitted  to  do 
60  in  consequence  of  the  distracted  condition  of  public  affairs,  we 
are  ignorant.  One  fact  is  clear:  no  grant  was  obtained  by  the 
claimant. 

'^A  mere  petition  to  search  for  land,  such  as  that  given  to  the 
present  claimant,  finds  no  place  in  the  Mexican  system. 

'^The  application  of  Garcia  to  Micheltorena  was  for  a  passport  to 
enable  him  to  search  for  land.  In  granting  this,  and  also  the  per- 
mission to  put  his  cattle  upon  the  tract  he  might  select,  Michelto- 
rena in  no  respect  bound  himself  or  his  successors  to  issue  a  final 
title.  Such  seems  to  have  been  the  view  of  Pio  Pico  and  the 
claimant  himself,  for  a  petition,  accompanied  by  the  usual 
[  *  282  ]  diseno,  is  formally  presented  to  *  that  officer,  and  by  him 
referred  for  information,  as  in  other  cases. 

*^If  this  claim  is  to  be  confirmed,  every  provisional  license  or 
permission  temporarily  to  occupy  land  must  be  held  to  constitute 
an  equitable  title,  provided  the  claimant  has  availed  himself  of  the 
permission — a  ruling  which  would  astonish  no  one  more  than  the 
old  inhabitants  of  the  country,  by  whom  the  importance  of  obtain- 
ing a  ^  title'  from  the  governor  was  well  understood. 

'^For  aught  we  know,  Pio  Pico,  when  the  petition  was  subse- 
quently presented,  found  it  inexpedient  to  grant  the  land ;  and  if 
the  claimant,  under  a  mere  permission  to  occupy  it  with  his  cattle^ 
has  built  a  house  upon  it^  and  for  two  years  omitted  any  effort  to 
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procure  a  title,  he  must  attribute  the  loss  of  the  land  to  his  own 
neglect." 

The  board  of  commissioners  unanimously  rejected  the  claim,  from 
whose  decision  Garcia,  the  claimant,  appealed  to  the  district  court. 
There  the  judgment  of  the  board  was  reversed,  on  a  division  of 
opinion,  and  a  decree  entered,  confirming  the  claim,  probably  with  a 
view  of  transmitting  the  cause  to  this  court  for  final  determination. 

For  the  reasons  above  stated,  it  is  ordered  that  the  decree  of  the 
district  court  be  reversed.  And  the  court  below  is  directed  to 
dismiss  the  petition;  for  which  purpose,  the  cause  is  remanded. 


McMicken's  Executors,  Appellants,  v.  Frankun  Perin. 

22  H.  282. 
EauiTT— Bill  of  Review. 

1.  A  bill  of  review,  founded  on  an  allegation  of  fraud  in  procuring  the  original  decree, 
cannot  be  sustained  on  that  ground  when  the  fraud  is  denied  in  the  answer,  and 
there  is  no  sufficient  evidence  to  sustain  it. 

2.  Nor  will  such  a  bill  be  sustained  when  the  original  decree  was  obtained  by  the 
neglect  of  the  party  seeking  a  review  to  defend  the  original  suit. 

Appeal  from  the  circuit  court  for  the  eastern  district  of  Louisiana. 

The  case  has  been  twice  in  this  court  before,  and  is  reported  in 
18  How.  50ri  1  Miller,  433,  and  20  How.  133;  2  Miller,  321.  In 
its  present  aspect  it  is  sufficiently  stated  in  the  opinion. 

Mr.  Benjamin,  for  appellants. 

Mr,  Day  and  Mr.  Perin,  for  appellee. 

*Mr.  Justice  Nelson  delivered  the  opinion  of  the  court.  [  *  283  ] 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  United  States  for  the  eastern  district  of  Louisiana. 

The  bill  filed  by  McMicken  in  the  court  below  is  in  the  nature  of 
a  bill  of  review,  praying  relief  from  a  decree  obtained  against  him 
by  Perin  in  a  previous  suit  by  means  of  fraud  and  imposition. 

The  suit  by  Periu  charged  McMicken  with  holding,  in  trust  for 
his  use,  a  valuable  sugar  plantation,  situate  in  the  parish  of  East 
Baton  Rouge,  on  the  Mississippi  river,  in  the  State  of  Louisiana; 
and  sought  a  discharge  of  the  trust  and  a  conveyance  of  the  title  to 
the  complainant. 

The  bill  of  review  sets  forth  as  the  ground  of  fraud  in  the  decree, 
that  after  the  commencement  of  the  former  suit  and  service  of  the 
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[  *  284  ]  Bubpoena  on  McMicken,  in  an  interview  with  *  Perin  on 
the  subject  of  the  suit,  he  agreed  to  discontinue  it,  and 
prosecute  the  same  no  further;  upon  which  understanding  the  de- 
fendant acted,  and  discharged  the  solicitor  retained  to  defend  it, 
and  omitted  altogether  anj  defense;  and  that  in  violation  of  the 
agreement,  and  in  fraud  of  the  rights  of  the  defendant,  he,  Perin, 
proceeded  with  the  suit  in  the  absence  and  without  the  knowledge 
of  the  defendant,  obtaining  the  decree  in  question  by  default,  de- 
claring the  trust,  and  directing  a  conveyance  of  the  plantation. 

The  bill  of  review  further  sets  forth  that  the  advances  made  by 
the  complainant  in  the  purchase  of  the  property,  and  the  liabilities 
incurred  by  way  of  raising  encumbrances  on  the  same  in  securing 
the  title,  far  exceeded  the  sum  stated  by  Perin  in  his  bill,  and  which 
he  proposes  to  reimburse  and  satisfy,  and  of  all  which  he  had  full 
knowledge,  but  which  he  fraudulently  suppressed  and  excluded 
from  the  decree,  which  the  complainant  is  justly  entitled  to  have 
allowed  upon  setting  aside  the  purchase  and  declaring  the  trust  for 
the  benefit  of  Perin. 

The  defendant,  in  his  answer  to  the  bill  of  review,  denies  specifi- 
cally the  fraud  charged  therein  against  him;  denies  that  he  agreed 
to  give  up  the  suit,  and  not  further  prosecute  the  same,  or  that  he 
gave  any  assurances  to  McMicken  to  that  effect,  or  which  were  cal- 
culated to  mislead  or  induce  him  to  withdraw  from  the  defense,  or 
that  any  such  understanding  existed  between  the  parties ;  but,  on 
the  contrary,  since  the  filing  of  his  bill  he  has,  at  all  times,  insisted 
upon  his  rights  as  set  forth  therein,  and  upon  the  prosecution  of  his 
claim  to  the  property. 

The  defendant  also  denies  that  the  omission  to  set  forth  in  his 
bill  any  other  sums  than  those  allowed  in  the  report  of  the  master, 
and  which  entered  into  the  decree,  were  with  a  view  to  an  ex  parte 
proceeding  in  the  suit  as  charged  by  McMicken,  and  denies  all 
fraud  or  concealment  in  respect  to  these  accounts. 

The  answer  of  the  defendant  is  directly  responsive  to  the 
charges  in  the  bill,  and  relates  to  facts  within  his  knowledge,  .and, 
upon  well-settled  principles  of  pleading,  must  be  taken 
[  *  285  ]  *  as  presenting  the  true  state  of  the  case,  unless  over- 
come by  the  proofs.  The  complainant,  in  view  of  this 
rule,  has  examined  witnesses  in  support  of  the  allegations,  but  they 
have  wholly  failed  to  sustain  them. 

The  bill  of  Perin  against  McMicken  to  enforce  the  trust  was  filed 
in  February,  1851.  The  subpoena  was  served  personally  in  Novem- 
ber, 1852.  McMicken  resided  in  the  State  of  Ohio,  and  the  service 
in  the  suit  could  be  made  only  in  the  State  of  Louisiana.     The 
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decree  pro  con/esao  was  entered  in  April,  1853,  and'the  final  jlecree 
in  June,  1854.  The  suit  seems  not  to  have  been  hurried  with  any 
unusual  speed  to  its  final  determination. 

In  February,  1855,  a  petition  was  presented  to  the  court  con- 
taining, substantially,  the  facts  set  forth  afterwards  in  the  bill  of 
review,  on  behalf  of  McMicken,  to  set  aside  the  decree,  and  to  per- 
mit him  to  come  in  and  defend,  which,  after  hearing,  was  denied. 
Whereupon  an  appeal  was  taken  to  this  court  from  the  decree  in 
the  suit,  and  also  from  the  order  refusing  to  set  aside  the  decree, 
and  which  were  affirmed  in  December  term,  1855,  (18  How.  507  ; 
20  ib.  1H3.) 

The  present  bill  was  filed  for  a  review  of  the  decree  and  order 
thus  affirmed  by  this  court  in  January,  1857.  The  case  was  heard 
on  pleadings  and  proofs,  and  a  decree  entered  dismissing  the  bill  in 
November  of  the  same  year,  and  is  now  before  us  on  appeal. 

The  bill  was  dismissed  upon  the  ground  that  the  excuse  set  up 
by  the  complainant,  ta  wit,  the  fraud  and  imposition  of  Perin,  for 
not  appearing  and  defending  the  former  suit,  was  fully  and  com- 
pletely denied  in  the  answer,  and  wholly  unsupported  by  the  proofs. 
The  failure,  therefore,  of  the  defendant  to  appear  and  defend,  and 
his  rights  in  that  suit,  for  aught  that  was  shown,  was  attributable 
to  his  own  neglect  and  inattention. 

The  allegations  upon  which  relief  in  the  bill  rested,  and  upon 
which  alone  a  rehearing  could  be  granted  in  the  case,  consistent 
with  the  established  practice  of  a  court  of  chancery,  were  unsus- 
tained. 

This  is  familiar  doctrine,  and  is  decisive  of  the  case. 

The  decree  of  the  court  below  affirmed. 


The  United  States,  Appellants,  v.  The  Widow,  Heius,  and  Ex- 
ecutors OP  Wm.  E.  p.  Hartnell. 

22  H.  286. 
Oaliforkia  Land  Grants. 

1.  The  lawB  of  Mexico  concerning  grants  of  land  permitted  one  league  of  irrigable  land, 
four  leagues  of  farming  land,  not  irrigable,  and  six  for  pasturage  or  stock  raising,  and 
DO  more,  to  one  person. 

2.  The  departmental  assembly,  for  this  reason,  reduced  the  present  grant  to  eleven 
leagues,  and  this  was  properly  done. 

3.  The  action  of  the  departmental  assembly  is  conclusive,  because,  by  the  laws  of  Mexico 


it  had  the  right  to  confirm,  reject,  or  mpdify  the  concessions  of  the  governor. 


J 
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Appeal  from  the  district  court  for  the  northern  district  of  Cali^ 
fornia.     The  case  is  well  stated  in  the  opinion. 

Mr.  Stanton^  for  the  United  States. 

Mr,  Benhamy  for  the  appellees. 

[  *  288  ]  *  Mr.  Justice  Catron  delivered  the  opinion  of  the  court. 
Hartnell  got  a  grant  from  Governor  Alvarado,  dated 
June  28,  1841,  for  a  body  of  land  lying  in  Lower  California.  The 
quantity  is  not  specified  in  the  grant,  the  out-boundaries  only 
being  designated. 

In  November,  1844,  he  obtained  another  grant  for  eleven  square 
leagues,  lying  in  Upper  California.  Both  claims  were  duly  set  forth 
in  a  petition  seeking  confirmation,  before  the  board  of  land  commis- 
sioners, and  they  were  confirmed,  with  modifications — the  lower 
grant  to  the  extent  of  five  leagues,  and  the  upper  for  dx  leagues. 

From  this  decree  the  parties  appealed,  and  brought  their  cause 
to  the  district  court,  held  at  San  Francisco.  That  court,  sitting  in 
the  upper  district,  had  no  jurisdiction  to  re-examine  the  judgment 
of  the  board,  as  respected  the  five  leagues  confirmed  in  the  district 
of  Lower  California;  and  as  to  that  tract,  the  appeal  was  dismissed, 
and  therefore  that  title  stands  confirmed. 

There  being  cross  appeals,  the  question  arises  here,  whether  the 
upper  grant  should  be  confirmed  for  six  leagues  or  for 
[  *  289  ]  *  eleven — the  grant  of  the  governor  calling  for  the  latter 
quantity. 

The  district  court  adjudged  six  leagues  as  the  proper  quantity  ; 
and  on  this  single  point  the  cause  comes  before  us — both  parties 
being  satisfied  with  the  decree  below  in  all  other  respects. 

The  narrow  question  is,  had  the  governor  of  California  power, 
in  1844,  to  grant  gratuitously,  for  the  purposes  of  tillage,  inhabit- 
ancy, and  pasturage,  more  than  eleven  leagues  of  land  to  any  one* 
person?  Section  12  of  the  law  of  1824  provides,  that  it  shall  not 
be  permitted  to  unite  in  one  hand,  as  property,  more  than  one 
league  of  irrigable  land,  four  leagues  of  farming  land,  not  irriga- 
ble, and  six  for  stock  raising. 

Both  titles  of  Hartnell  were  brought  before  the  departmental 
assembly.  That  body  held  the  law  to  be,  that  the  governor  could 
not  ''unite  in  the  same  hand"  more  than  eleven  leagues,  although 
it  might  be  in  diflferent  tracts;  and  so  reported  to  him. 

The  public  domain  was  the  property  of  the  Mexican  nation,  and 
those  who  were  enabled  to  displace  that  title,  separate  portions  of 
it  from  the  public  lands,  and  vest  such  portions  into  individual 
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proprietors  by  perfected  titles,  could  only  do  so  in  the  exercise  of 
sovereign  power,  because  the  public  title  was  a  sovereign  right; 
and  agents  who  assumed  to  exercise  this  authority  must  show  that 
they  represented  the  nation.  The  governors  of  California  do  not 
show  that  they  did  represent  the  nation,  so  as  to  condtmvely  bind 
it;  to  have  this  eflTect,  the  governor's  grant  must  have  the  concur- 
rence of  the  departmental  deputation.  It  follows,  that  the  assem- 
bly was  the  controlling  power,  and  could  reform  or  nullify  the  gov- 
ernor's grant;  and  having  reformed  it  to  the  extent  of  five  leagues 
in  the  case  before  us,  the  claimant  came  in  under  the  treaty  of 
peace  with  Mexico,  having  no  interest  in  these  five  leagues.  8 
How.  303,  304. 

We  have  no  doubt  that  the  departmental  assembly,  the  board  of 
commissioners,  and  the  district  court,  construed  the  law  of  1824 
(section  12)  correctly,  and  order  the  decree  belew  to  be  affirmed  in 
all  its  parts. 


Thb  Executors  and  Heirs  op  Yturbidb,  AppeMants,  v.  The  United 

States. 

22  H.  290. 

CALirOEVIAi  LaKD' GteAHTS. 

The  12th  section  of  the  act  of  1852,  coDcerning  appeals  from  the  board  of  commis- 
noners,  eoacts  that  the  appeal  from  the  decree  of  the  board  shall  be-  considered  as 
dismissed,  unless  notice  of  the  appeal  be  given  within  six  monihe  after  the  transcript 
is  filed  with  the  court:  Held,  that  thi»  provision  is  mandatory,  and  neither  jsickness 
of  counsel  nor  other  hardship  <an  enable  the  district  court  to  hear  the  appeal  where 
the  notice  is  not  given  within  the  tiara  required  by  the  statizte. 

Appeal  from  the  district  court  for  the  northera  district  of  Cali- 
fornia.    The  case  is  stated  in  the  opinioa. 

Mr,  Blair  J  for  appellants. 

Mr.  SlantoTiy  for  the  United  Statcs^. 

*  Mr.  Justice  McLean  delivered  the  opinion  of  thecourt.  [  ^  291  ] 
This  is  an  appeal  from  the  district  court  of  the  United 
States  for  the  northern  district  of  California.  A  grant  of  twenty 
leagues  square  of  land,  equal  to  four  hundred  square  leagues,  was 
made  by  the  supreme  government  of  Mexico  to  President  Yturbide, 
to  be  located  in  Texas,  on  the  25th  February,  1822,^  'Mn  recom- 
pense for  his  high  merit,  in  havisig  achieved  the-  independence  of 
his  country." 

Vol.  iii— 22  Digitized  by  dooglc 
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In  1835,  the  congress  of  Mexico  authorized  his  heirs  to  locate  the 
land  in  New  Mexico,  or  in  Upper  or  Lower  California.  On  the 
20th  of  February,  1841,  it  was  decreed  by  the  president  that  the 
land  should  be  located  in  Upper  California;  and  on  the  5th  of 
June,  orders  were  given  by  the  president  to  the  governor  of  Cali- 
fornia to  assign  the  land  selected  by  Salvador  de  Yturbide,  one  of 
the  heirs,  in  fulfillment  of  the  grant,  and  the  order  was 
[  ♦  292  ]  duly  received  by  Pio  Pico;  but  *  when  Salvador  was  near 
Mazatlan,  en  route  for  California,  to  locate  and  take  pos- 
session of  the  land,  he  found  that  port  in  rebellion,  and  was  obliged 
to  return  to  Mexico. 

The  claimants  took  no  further  proceedings  till  after  the  close  of 
the  war  with  the  United  States,  and  congress  had  passed  laws  to 
carry  into  efiect  the  treaty  stipulations.  They  proceeded  then  to 
locate  the  claim  on  the  tract  described  on  the  map,  and  presented 
their  petition  to  the  board  of  commissioners,  asking  for  the  con- 
firmation of  the  grant.  The  board  rejected  the  claim,  on  the 
ground  that  it  had  not  been  located  prior  to  the  change  of  govern- 
ment. 

An  appeal  was  taken  to  the  district  court,  under  the  act  of  1852 ; 
but  the  counsel  of  appellants,  being  detained  from  home  by  sick- 
ness, did  not  file  the  notice,  directed  by  the  act  to  be  given  within 
six  months.  Before  any  motion  was  made  to  dismiss  the  cause, 
they  moved  the  court  for  leave  to  file  the  notice,  nunc  pro  tunCy  and 
proved,  to  the  satisfaction  of  the  court,  that  the  omission  to  file  the 
notice  was  wholly  accidental ;  and  the  court  thereupon  allowed  the 
motion,  and  ordered  the  notice  to  be  filed  nunc  pro  tunc.  But,  on 
the  hearing  of  the  cause,  the  court  decided  that,  under  the  statute 
of  1852,  a  failure  to  file  the  notice  within  six  months  precluded  any 
further  prosecution  of  an  appeal,  under  any  circumstances  what- 
ever, and  therefore  dismissed  the  appeal. 

The  district  court,  it  is  said,  dismissed  the  appeal,  on  the  ground 
that  its  own  order,  allowing  the  notice  of  appeal  to  be  filed  nunc 
pro  tunc  J  was  void. 

As  the  above  statement  is  clear  and  concise,  it  was  copied  from 
the  plaintiff"s  brief. 

The  counsel  insists,  that  the  allowance  of  the  appeal,  after  the 
time  limited,  was  not  void ;  that  the  language  of  the  statute,  that 
''the  appeal  shall  be  considered  as  dismissed,  in  case  the  notice 
shall  not  be  filed  as  required,"  is  directory  merely. 

It  must  be  admitted,  that,  as  to  the  matter  of  filing  pai)ers  and 
the  entry  of  rules  under  the  practice  of  the  court,  such  modifica- 
tions may  be  made  as  may  facilitate  the  progress  of  the  court  and  the 
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convenience  of  parfetes ;  and,  indeed,  the  court  may/under 
peculiar  circumstances,  avoid  an  act  of  injustice  *  by  the  [  *  293  ] 
suspension  of  its  rules;  but  this  can  only  be  done  where 
the  discretion  of  the  court  may  fairly  be  exercised. 

Where  an  entry  is  required  by  statute,  on  a  condition  expressed, 
the  court  is  bound  by  the  statute.  The  language  of  the  act,  that 
*<  the  appeal  shall  be  considered  a«  dismissed  "  where  the  notice  is 
not  filed  as  required,  would  seem  to  admit  of  no  doubt.  '*  If  the 
appeal  shall  bo  considered  as  dismissed,"  for  want  of  notice,  how 
can  the  court  say  it  shall  m>t  be  so  considered? 

If  there  be  no  saving  in  a  statute,  the  court  cannot  add  one  on 
equitable  grounds.  The  12th  section  of  the  act  of  31st  August, 
1852,  provides  that,  in  every  case  in  which  the  board  of  commis- 
sioners shall  render  a  final  decision,  it  shall  be  their  duty  to  have 
two  certified  transcripts  of  their  proceedings  and  decisions,  and  of 
the  papers  and  evidence  on  which  the  same  were  founded,  made 
out,  one  of  which  transcripts  shall  be  filed  with  the  clerk,  shall 
ipso  facto  operate  as  an  appeal  for  the  party  against  whom  the 
decision  shall  be  rendered;  and  if  such  decisioa  shall  be  against 
the  private  claimant,  it  shall  be  his  duty  to  file  a  notice  with  the 
clerk  of  the  court,  within  six  months  thereafter,  of  his  intention  to 
prosecute  the  appeal ;  and  if  the  decision  shall  be  against  the  United 
States,  it  shall  be  the  duty  of  the  attorney  general  of  the  United 
States,  within  six  months  after  receiving  the  said  transcript,  to 
cause  to  be  filed  with  the  clerk  aforesaid  a  notice  that  the  appeal 
will  be  prosecuted  by  the  United  States;  and  on  the  failure  of 
either  party  to  file  such  notice  with  the  clerk,  the  appeal  shall  be 
regarded  as  dismissed. 

This  seems  to  be  mandatory  on  the  court,  and  authorizes  the 
exercise  of  no  discretion. 


The  United  States,  Appellants,  v.  The  Heirs  op  Francisco  be  Haro. 

22  H.  293. 
Califobhia  Land  Grants— Possession. 
1.  Where  there  is  an  apparent  alteration  in  the  date  of  a  grant,  but  which  is  to  the 
prejudice  of  the  claimant,  he  will  not  be  held  reaponsible  for  it  when  the  true  date 
has  been  established. 
2  Sixteen  years*  possession  and  occupation  of  the  lot,  with  a  house  on  it.  under  a  grant 
from  Alvarado,  to  which  the  only  objection  against  the  claimant  is  the  alteration 
of  date,  should  remove  the  difficulty,  and  the  claim  is  confirmed. 

This  is  an  appeal  from  the  district  court  of  the  United  P*ate«  for 

__..,  Joogle 
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the  northern  district  of  California.     The  case  is  well  stated  in  the 

opinion. 

Mr,  StantoUy  for  the  United  States, 

Mr.  Phillips,  for  appellees. 

[  *  294  ]      *  Mr.  Justice  McLean  delivered  the  opinion  of  the  court. 
The  petition  of  the  heirs  of  Francisco  de  Haro  repre- 
sents : 

That  on  the  30th  July,  1843,  the  father  of  your  petitioner  made 
and  presented  his  petition  in  writing  to  Alvarado^  governor  of 
California,  soliciting  for  himself  the  grant  of  a  lot  of  land  in  the 
mission  of  Dolores,  to  which  he  had  previously  obtained  a  provis- 
ional grant  of  Jose  Bamon  de  Estrada. 

That  on  the  16th  of  August,  1843,  said  Francisco  obtained  a  for- 
mal grant  of  said  Alvarado  to  the  lot  so  petitioned  for^  and  remained 
in  possession  therwf  up  to  the  time  of  his  decease ;  and  that,  from 
that  time  up  to  this  day,  your  petitioners  have  been  and  still  are 
in  the  quiet  and  undisputed  possession  of  said  land. 

That  said  land  is  situated  in  the  mission  Dolores,  and  in  the  block 
known  and  laid  down  on  the  official  map  of  San  Francisco  as  block 
No.  37,  and  forms  the  northeast  of  Centre  and  Dolores  streets,  con- 
taining fifty  Spanish  varas  square — which  grant  has  properly  been 
recorded  in  the  archives  of  California — and  that  the  original  docu- 
ments are  herewith  submitted  to  the  inspection  of  your  honorable 

board. 
[  *  295  ]  *  Francisco  Sanchez  was  sworn,  as  to  the  genuineness  of 
the  grant,  and  he  says:  I  never  saw  the  paper  before,  but 
I  have  no  doubt  it  is  genuine.  I  am  acquainted  with  the  signa- 
tures of  Francisco  de  Haro  and  Juan  B.  Alvarado,  having  often 
seen  them  write;  and  I  recognize  their  signatures,  as  they  appear 
on  said  document,  as  their  genuine  signatures. 

There  were  some  old  houses  on  the  land  at  the  time  of  the  grant, 
which  had  belonged  to  the  mission.  These  were  repaired  by  Fran- 
cisco de  Haro,  and  in  1846  he  was  living  in  them.  The  land  had 
been  enclosed  since  by  his  eon-in-law,  Charles  Brown.  De  Haro 
died  there  in  1848.     The  house  was  repaired  by  De  Haro. 

Francisco  de  Haro,  over  his  own  signature,  represents:  **That 
being  established  in  the  establishment  of  Dolores,  in  houses  of 
the  name  called  'mayor  domes,'  opposite  the  principal  house  and 
plaza;  and,  as  I  obtained  them  from  the  prefect  of  the  Ist  district, 
Don  Jose  Ramon  Estrada,  I  solicit  of  your  excellency  the  legiti- 
macy in  property,  for  the  expenses  that  I  have  to  make  to  repair 
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them,  to  live  therein  with  my  liimily,  in  virtue  of  my  services  ren- 
dered, receiving  grace  from  your  excellency,  by  adding  fifty  varas 
eastward  of  the  houses,  inasmuch  as  I  beg  most  humbly,  &c," 

Monterey,  August  16,  1843. 

Most  ExcsLLEirr  Sib:  Whereas  the  citizen  Francisco  de  Haro 
has  rendered  interesting  services  to  the  nation  and  to  the  depart- 
mental government,  and  in  virtue  of  his  being  already  in  posses- 
sion of  the  houses  solicited  by  previous  consent  of  the  government, 
as  it  is  shown  by  the  concession  of  the  prefect  of  the  district,  I  have 
concluded  by  these  presents,  in  conformity  and  ratifying  said  con- 
cession jointly  with  the  fifty  varas  to  the  eastward  of  said  houses, 
as  solicited. 

The  judge  of  San  Francisco  will  have  it  so  understood,  for  the 
cases  that  may  occur  upon  informations  in  relation  to  the  new  town 
of  Dolores.  Alvaeado. 

This  claim  was  at  first  held  not  to  be  valid,  and  was  consequently 
rejected  by  the  commissioners.  From  this  decision  there 
was  an  appeal  to  the  district  court.  On  this  appeal  a  *  wit-  [  *  296  ] 
ness,  Candelario  Valencia,  was  sworn,  who  says  he  is  forty- 
eight  years  of  age,  and  resides  in  the  mission  of  Dolores,  San  Fran- 
cisco county,  California.  The  witness  first  knew  Francisco  de  Haro 
about  thirty  years  since.  He  is  now  dead;  he  died  in  1847  or  1848, 
at  the  mission  of  Dolores,  and  in  the  building  now  occupied  by 
Louis  Pruso,  which  is  on  the  northeast  of  Centre  and  Dolores 
streets.     The  lot  on  which  this  house  is  situated  is  a  fifly-vara  lot. 

To  the  question,  who  are  the  heirs  of  Francisco  de  Haro?  the 
witness  answers :  At  the  time  of  his  death  he  left  eight  children — 
one  died  without  issue;  the  names  of  those  living  are  as  follows: 
Josefa  de  Haro,  wife  of  James  Dennison — she  was  formerly  wife 
of  Guerrera,  now  dead ;  Rosalia  de  Haro,  formerly  wife  of  Mr. 
Andrews,  deceased — now  wife  of  Charles  Brown;  Natividad,  for- 
merly wife  of  Ignacio  Castro,  deceased,  and  now  of  Paul  Tissot; 
Prudencia,  unmarried ;  Candelaria,  unmarried ;  Charlotta,  wife  of 
Fish.  Dennison,  brother  of  James;  and  Alonzo,  not  yet  of  age. 
Francisco  de  Haro  lived  in  the  house  ten  years.  It  was  formerly 
part  of  the  establishment  of  the  mission,  and  was  occupied  by  the 
mayor  domes;  it  fronts  upon  the  plaza  of  the  mission,  and  also  is 
opposite  the  principal  house  of  said  mission.  Since  the  death  of 
Francisco  de  Haro,  it  has  been  occupied,  and  is  still,  by  the  tenants 
of  his  heirs.  Dolores  and  Centre  streets  have  always  existed,  since 
the  mission  was  established,  but  had  not  their  present  names;  in 
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fact,  they  had  no  names.  This  lot  in  question  had  the  same  posi- 
tion that  it  now  has ;  a  surveyor^  without  any  difficulty,  could 
locate  said  lot. 

The  witness  says  that  he  has  lived  at  the  mission  Dolores  for  the 
last  sixteen  years,  and  has  seen  all  that  he  has  testified  to. 

The  final  decree  of  the  circuit  court  before  both  the  judges  was 
as  follows : 

This  cause  came  on  to  be  heard  upon  the  transcript  of  the  proceed- 
ings in  the  board  of  the  United  States  land  commissioners,  &c.,  and 
upon  the  proof  taken  in  this  court  upon  the  appeal  from  the  deci- 
sion of  the  said  board,  taken  therefrom  by  the  complainant; 
[  *  297  ]  and  upon  hearing  counsel  for  appellants  and  *  respondent, 
and  due  deliberation  being  thereupon  had,  &c.,  it  is  or- 
dered, adjudged,  and  decreed,  that  the  decision  and  decree  of  the 
said  board  be  and  the  same  hereby  is  reveraed. 
'  And  it  is  further  ordered,  adjudged,  and  decreed,  that  the  claim 
of  the  said  appellants  to  the  land  claimed  by  them  is  valid,  and 
that  the  same  be,  and  hereby  is,  confirmed  to  them. 

The  land  whereof  confirmation  is  mado  is  that  certain  fiflty-vara 
lot,  situated  in  the  mission  Dolores,  on  the  northeast  comer  of 
what  are  known  as  Centre  and  Dolores  streets,  on  which  lot  there 
is  a  house  which  formerly  formed  a  part  of  the  establishment  of  the 
mission  Dolores,  occupied  by  the  mayor  domos  thereof— said  lot 
fronting  von  the  plaza,  opposite  to  the  principal  house  of  said  mis- 
sion, and  which  lot  was  in  the  occupancy  of  Francisco  de  Haro,  for 
some  years  previous  to  his  death,  and  has  been  recently  in  the  pos- 
session of  one  Louis  Pruso,  as  tenant  of  the  claimant,  together  with, 
and  adding  fifty  varas  to  the  eastward  and  immediately  adjoining 
said  houses. 

Subsequently,  a  notice  was  served  on  the  district  attorney,  that 
the  counsel  for  the  complainants,  will  move  the  court,  on  the  14th 
of  September,  1857,  on  that  day,  or  as  soon  thereafter  as  counsel 
can  be  heard,  that  the  decreee  entered  in  this  cause  be  reformed, 
by  adding  to  the  description  of  the  property  confirmed  by  the  said 
decree,  ^^  together  with  the  parcel  of  land  fifty  varas  square,  to  the 
eastward  thereof.     San  Francisco,  September  10th,  1867." 

Afterwards,  on  motion  of  the  district  attorney  of  the  United 
States,  *^  it  is  ordered  that  the  decree  heretofore  rendered  at  this 
term  in  the  above  case  be  set  aside,  and  that  the  cause  stand  for 
reargumeut  at  the  next  term  of  this  court." 

And  the  final  entry,  upon  filing  and  reading  the  affidavit  of  B. 
S.  Brooks,  and  upon  inspection  of  a  traced  copy  of  the  original 
grant  of  title,  whereof  confirmation  was  heretofore  made,  certified 
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in  due  form  from  the  oflSce  of  the  surveyor  general,  from  which  it 
manifestly  appears  to  the  court  that  the  said  grant  was 
originally  made  and  dated  by  Governor  *  Alvarado  during  [  *  298  ] 
his  term  of  office,  and  that  the  date  which  it  now  bears  is 
an  evident  alteration  against  the  interests  of  the  claimants,  and 
therefore  not  to  be  imputed  to  them;  and  upon  filing  a  notice  of 
motion  and  due  proof  of  service  thereof  upon  the  district  attorney 
of  the  United  States,  and  counsel  having  been  heard  for  both  par- 
ties, on  motion  of  Mr.  Williams,  of  counsel  for  the  claimants,  it  is 
ordered  that  the  order  heretofore  made  in  this  cause,  setting  aside 
and  vacating  the  decree  heretofore  made  confirming  the  claim,  be, 
cmd  the  same  is  hereby,  vacated,  set  aside,  and  annulled,  and  said 
decree  revived  and  reinstated. 

From  this  decree  there  was  an  appeal  to  the  supreme  court  of 
the  United  States  by  the  government. 

*^It  appears  that  an  undisturbed  possession  of  the  property 
claimed  has  been  in  the  possession  of  Francisco  de  Haro  and  his 
heirs  sixteen  years,  and  it  does  not  appear  that  any  one  has  claimed 
or  exercised  a  possession  or  right  of  possession  over  the  premises. 
The  copy  of  the  original  grant  of  title,  whereof  confirmation  was 
heretofore  made,  certified  in  due  form  from  the  office  of  the  surveyor 
general,  from  which  it  manifestly  appears  to  the  court  that  the 
said  grant  was  originally  made  and  dated  by  Governor  Alvarado 
during  his  term  of  office,  and  the  date  which  it  news  bears  is  an 
evident  alteration  against  the  interests  of  the  claimants,  and  there- 
fore not  to  be  imputed  to  them."  Tliis  being  the  language  of  the 
court,  imparts  verity  to  the  grant,  and  would  seem  to  settle  all 
doubt  on  the  subject. 

There  were  some  old  houses  on  the  land  at  the  tin>e  of  the  grant, 
which  belonged  to  the  mission,  but  it  would  seem  no  longer  belong 
to  it. 

Upon  the  whole,  we  cannot  doubt,  from  the  title  papers,  and 
especially  from  the  sixteen  years'  possession  which  has  been  en- 
joyed by  De  Haro  and  his  heirs — using  the  property  as  their  own, 
claiming  it  under  the  grant — that  the  title  should  be  confirmed ; 
and  it  is  hereby  confirmed. 
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Thb  United  States,  Plaintiffs  in  Error,  v.  John  J.  Walker  and 

others. 
22  H.  299. 

C01fPEK8A.TI0H  OF  COLLECTOBS  OF  CuSTOSfS. 

1.  The  limitation  of  the  salary  of  collectors  of  the  non-enumerated  ports,  under  the  act 
of  May  7,  1822,  to  $3,000.  is  not  repealed  by  any  subsequent  act  of  congress. 

2.  But,  by  the  act  of  March  3, 1841,  they  are  entitled  to  receive  whateyer  profits  are 
made  from  rent  and  storage,  beyond  the  rent  paid  out,  to  the  amount  of  $2,000. 

3.  But  any  sum  beyond  the  $2,000  so  received  must  be  paid  into  the  treasury  of  the 
United  States. 

Writ  of  error  to  the  circuit  court  for  the  southern  district  of 
Alabama.     The  case  is  very  fully  stated  in  the  opinion. 

Mr.  J.  Mason  Campbell  and  Mr,  Blacky  attorney  general,  for 
the  United  States. 

Mr.  Smith  and  Mr.  Stanbery,  for  defendant. 

[  *  303  ]  *  Mr .  Justice  Cufpord  delivered  the  opinion  of  the  conrt. 
This  case  comes  before  the  court  upon  a  writ  of  error  to 
the  circuit  of  the  United  States  for  the  southern  district  of  Alabama. 
It  was  an  action  of  debt  brought  by  the  United  States  upon  the 
official  bond  of  the  defendant  as  collector  of  the  customs  for  the 
district  and  inspector  of  the  revenue  for  the  port  of  Mobile.  He 
gave  the  bond,  with  sureties,  on  the  seventh  day  of  September, 
1850,  conditioned  that  he  had  truly  and  faithfully  executed  and 
discharged,  and  that  he  would  continue  truly  and  faithfully  to  ex- 
ecute and  discharge,  all  the  duties  of  the  office  according  to  law. 
Neglect  and  refusal  on  the  part  of  the  defendant  to  pay  to  the 
plaintiffs  certain  sums  of  money  received  by  him  as  such  collector 
before  the  commencement  of  the  suit,  beyond  what  he  was  entitled 
to  retain  as  compensation  for  discharging  the  duties  of  the  office, 
constituted  the  breaches  of  the  condition  of  the  bond,  as  assigned 
in  the  declaration. 

Those  balances,  as  claimed  by  the  plaintiffs,  amounted  to  the 
sum  of  thirteen  thousand  one  hundred  and  eighty-four  dollars  and 
forty-two  cents ;  and  the  charge  was,  as  alleged  in  the  declaration, 
that  the  defendant  had  wholly  failed  and  refused  to  pay  the  same. 
As  appears  by  the  transcript,  the  defendant  pleaded  the  general 
issue,  and  that  he  had  fully  performed  the  conditions  of  the  writ- 
ing obligatory  set  forth  in  the  declaration. 

To  maintain  the  issue  on  their  part,  the  plaintiffs  introduced  a 
certified  copy  of  the  bond  given  by  the  defendant,  and  two  duly 
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certified  copies  of  transcripts  from  the  treasury  department,  showing 
that  the  official  accounts  of  the  defendant  had  heen  examined  and 
adjusted  by  the  accounting  officers  of  that  department.  According 
to  those  transcripts,  the  respective  balances  claimed  by 
the  plaintiffs,  as  the  accounts  are  there  *  stated,  had  not  [  *  304  ] 
been  paid  by  the  defendant,  and  remained  due  and  pay- 
able at  the  time  the  suit  was  commenced. 

No  evidence  was  adduced  by  the  defendant.  He  was  charged  in 
the  account  against  him,  as  collector  of  the  customs,  with  all  sums 
collected  from  duties  on  merchandise,  tonnage  duties,  hospital 
money,  and  for  all  suras  received  for  rent  and  storage  of  goods, 
wares,  and  merchandise,  stored  in  the  public  storehouses,  for  which 
a  rent  was  paid  beyond  the  rents  paid  by  the  collector.  On  the 
other  side,  he  was  credited  in  the  account  of  official  emoluments 
with  the  sum  of  three  thousand  dollars  as  the  maximum  rate  of  the 
annual  salary  or  compensation  allowed  to  the  collector  of  that  port. 
Further  details  of  those  accounts  are  omitted,  for  the  reason  that 
the  charge  for  rent  and  storage  in  the  account  of  customs,  and  the 
credit  for  salary  in  the  account  of  official  emoluments,  are  the  only 
two  items  which  come  in  review  at  the  present  time. 

Reference  to  the  ninth  section  of  the  act  of  the  seventh  of  May, 
1822,  will  show  that  Mobile  is  not  one  of  the  seven  ports  enumer- 
ated in  that  provision,  and  consequently  that  the  maximum  rate  of 
annual  compensation  or  salary  allowed  to  the  office  under  that  law 
was  three  thousand  dollars,  as  limited  by  the  tenth  section,  which 
includes  all  the  ports  not  enumerated  in  the  previous  provision. 
All  of  the  accounts  of  the  defendant  were  adjusted  at  the  treasury 
department  upon  the  principle  that  the  act  of  the  seventh  of  May, 
1822,  was  still  in  force,  and  that  the  maximum  rate  of  compensa- 
tion belonging  to  the  collector  was  three  thousand  dollars,  as  there- 
in prescribed.  It  was  insisted  by  the  defendant  that  the  provision 
in  question  had  been  repealed  by  subsequent  acts  upon  the  same 
subject,  and  that  the  maximum  compensation  allowed  by  law  to  the 
office  was  six  thousand  dollars. 

Assuming  that  the  theory  of  the  defendant  was  correct,  then  his 
accounts  had  been  improperly  adjusted,  and  there  was  nothing  due 
to  the  plaintiffs.  On  the  other  hand,  if  the  charge  for  rent  and 
storage  in  his  customs  account  was  properly  made,  and  the  maxi- 
mum rate  of  compensation  belonging  to  the  office  was 
only  three  thousand  dollars,  then  he  was  *  justly  indebted  [  *305  ] 
to  the  plaintiffs  for  the  whole  amount  of  the  respective 
balances,  ad  stated  in  the  transcripts. 

After  argument,  the  court  instructed  the  jury,  among  other 


346         SUPREME  COURT  OP  THE  UNITED  STATES. 

The  United  States  v.  Walker. 

thingR,  that  "the  act  of  3d  March,  1841,  was  the  last  and  control- 
liDg  law  as  to  the  amonnt  of  compensation  which  collectors  are 
allowed  annually  to  retain;  and  that,  under  that  enactment,  the 
collector  of  this  port  was  entitled  to  a  compensation  of  six  thousand 
dollars  per  annum,  provided  the  same  was  yielded  from  the  oflSce 
from  commissions  for  duties  and  fees  for  storage,  and  fees  and  emol- 
uments, and  any  other  commissions  and  salaries  now  allowed  and 
limited  by  law,  or  so  much  from  those  sources,  not  exceeding  six 
thousand  dollars,  as  the  office  yielded." 

That  instruction  affirmed  the  right  of  the  defendant,  under  the 
act  of  the  third  of  March,  1841,  to  a  compensation  of  six  thousand 
dollars  per  annum,  or  so  much  thereof,  not  exceeding  that  sum,  as 
the  office  yielded  from  commissions  of  every  description,  fees  and 
emoluments,  including  rents  and  storage,  and  salaries,  as  allowed 
and  limited  by  law.  Beyond  question,  it  assumed  that  the  tenth 
section  of  the  act  of  the  seventh  of  May,  1822,  was  repealed. 
Prayers  for  instruction  were  then  presented  by  the  district  attor- 
ney, who  was  counsel  for  the  plaintiffs.  He  requested  the  court  to 
instruct  the  jury  to  the  effect  that  the  provisions  of  the  act  of  the 
seventh  of  May,  1822,  respecting  the  maximum  compensation  al- 
lowed to  collectors  of  the  customs,  were  not  repealed  by  the  act  of 
the  third  of  March,  1841,  or  by  any  other  act,  but  that  the  same 
were  in  full  force;  2.  That  the  only  effect  the  act  of  the  third  of 
March,  1841,  had  upon  the  former  act,  in  so  far  as  the  same  applied 
to  a  case  like  the  present,  was  to  create  a  new  and  additional  source 
of  emolument  to  such  collectors,  allowing  them  to  retain  not  exceed- 
ing two  thousand  dollars  for  rent  and  storage  of  goods,  wares,  and 
merchandise,  stored  in  the  public  stores,  and  for  which  a  rent  was 
paid  beyond  the  rents  paid  by  such  collectors.  Each  of  these  pray- 
ers was  separately  presented,  and  separately  refused  by  the  court. 
Another  prayer  for  instruction  was  then  presented  by  the  dis- 
trict attorney.  It  affirmed,  in  effect,  that  it  was  the  duty 
[  *  306  ]  *of  the  defendant,  as  collector,  whenever  his  emoluments 
in  any  one  year  exceeded  three  thousand  dollars,  afler 
deducting  the  necessary  expenses  incident  to  the  office,  to  pay  the 
excess  into  the  treasury,  and  that  the  plaintiffs  were  entitled  to 
recover  for  all  such  balances,  thus  ascertained,  as  were  shown  to  be 
due  from  the  evidence.  Apply  the  first  and  third  requested  instruc- 
tions to  the  facts  of  the  case,  and  it  will  be  seen  that  they  affirmed 
the  principles  adopted  by  the  accounting  officers  of  the  treasury, 
in  restating  the  accounts  of  the  defendant ;  and  if  correct,  then  the 
whole  amount  of  the  respective  balances,  as  stated  in  the  transcript, 
was  due  to  the  plaintifiis. 
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Taken  together,  they  assume  that  the  tenth  section  of  the  act  of 
the  7th  of  May,  1822,  is  in  full  force,  and  that  the  defendant  had 
no  right,  under  the  act  of  the  3d  of  March,  1841,  to  retain  any  por- 
tion of  the  amount  received  for  rent  and  storage.  Those  prayers 
for  instructions  having  been  refused,  the  district  attorney  then 
prayed  the  court  to  instruct  the  jury  as  follows: 

^^  That  under  those  aots,  it  was  the  duty  of  the  defendant,  as 
collector  of  the  customs,  whenever  his  emoluments  exceeded  three 
thousand  dollars  in  any  one  year,  after  deducting  the  necessary 
expenses  incident  to  his  office,  to  pay  the  excess,  if  any,  into  the 
treasury,  and  the  plaintiffs  are  entitled  to  recover  the  amount  of  any 
such  surplus  or  surpluses,  if  any,  as  may  be  shown  by  the  evidence; 
but,  in  ascertaining  the  amount  of  the  defendant's  emoluments  as 
such  collector,  the  jury  must  exclude  all  moneys  derived  by  him 
from  fines,  penalties,  and  forfeitures,  and  also  all  moneys  derived 
by  him  from  rent  and  storage  of  goods,  wares,  and  merchandise, 
which  may  have  been  stored  in  the  public  storehouses,  and  for 
which  a  rent  was  paid  beyond  the  rents  paid  by  him  as  collector, 
unless  the  proceeds  of  such  rents  and  storage  exceed  two  thousand 
dollars;  in  which  event,  the  excess  over  and  above  that  sum  must 
be  taken  into  account  by  them,  in  computing  the  value  of  the  an- 
nual emoluments." 

That  prayer  was  also  refused  by  the  court.     To  understand  its 
precise  effect,  it  is  necessary  that  it  should  be  read  in  connection 
with  the  first  and  second  prayers,  which  had  previously 
*  been  presented  and  refused.    When  considered  together,  [  *  307  ] 
those  three  prayers  disclose  the  second  theory  of  the  plain- 
tiffs, as  assumed  at  the  trial. 

Like  the  one  assumed  in  the  third  prayer,  it  affirmed  that  the 
tenth  section  of  the  act  of  the  7th  of  May,  1822,  was  unrepealed, 
but  conceded  that  the  defendant  had  a  right  to  retain  to  his  own 
use  the  moneys  received  for  rent  and  storage,  to  an  amount  not 
exceeding  two  thousand  dollars.  Under  the  instruction  of  the 
court,  the  jury  returned  their  verdict  for  the  defendant;  and  the 
plaintiffs  excepted  to  the  charge,  and  to  the  several  refusals  of  the 
court  to  give  the  requested  instructions.  Three  questions  are  pre- 
sented in  the  case  for  decision,  which  will  be  briefly  and  separately 
considered : 

1.  Whether  the  tenth  section  of  the  act  of  the  7th  of  May,  1822^ 
is  repealed  by  any  subsequent  act ;  and  if  not,  then, 

2.  What  is  the  true  construction  of  the  act  of  the  3d  of  March, 
1841,  so  far  as  the  same  applies  to  the  present  case? 

3.  Whether,  by  the  true  construction  of  the  two  acts,  the  defend- 
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ants  had  a  right  to  retain  to  his  own  use  the  moneys  received  from 
rent  and  storage,  to  an  amount  not  exceeding  two  thousand  dollars. 

1.  It  is  insisted  hy  the  defendant  that  the  maximum  prescribed 
by  the  tenth  section  of  the  act  of  the  7th  of  May,  1822,  is  replied, 
and  that,  under  the  law  regulating  his  compensation,  the  legal  ca- 
pacity of  the  oflBce  he  held  was  six  thousand  dollars,  subject  to  the 
condition  that  two  thousand  dollars  only  could  be  received  from 
rent  and  storage.  Six  thousand  dollars,  he  maintains,  is  the  max- 
imum under  the  law  of  the  3d  of  March,  1841,  applicable  to  every 
collector,  and  that  the  compensation  of  each,  within  that  limit,  and 
subject  to  the  before-named  condition,  is  regulated  solely  by  the 
amount  of  labor  performed. 

To  show  that  the  tenth  section  of  the  act  of  the  7th  of  May,  1822, 
is  repealed,  his  counsel,  at  the  argument,  referred  to  various  acts 
of  congress,  passed  subsequently  to  the  tariff  act  of  the  14th  of 
July,  1832,  entitled  '^An  act  to  alter  and  amend  the  several  acts 
imposing  duties  on  imports." 

They  are  as  follows  :  1833,  4  Stat.  629  ;  1834,  4  Stat. 
[  *  308  ]  698  ;  *  1835,  4  Stat.  771 ;  1836,  5  Stat.  113  ;  1837,  5  Stat. 
175;  1838,  5  Stat.  264;  1840,  6  Stat.  815,  private  act; 
1841,  5  Stat.  431,  sec.  2. 

By  the  first  of  those  acts,  usually  called  additional  compensation 
acts,  the  secretary  of  the  treasury  was  authorized,  among  other 
things,  to  pay  to  the  collectors,  out  of  any  money  in  the  treasury 
not  otherwise  appropriated,  such  sums  as  would  give  those  officers 
respectively  the  same  compensation  in  that  year,  according  to  the 
importations  of  the  year,  as  they  would  have  been  entitled  to  re- 
ceive, if  the  tariff  act  of  the  preceding  year  had  not  gone  into  effect. 
That  provision,  with  certain  additions  and  modifications,  which 
will  presently  be  noticed,  was  annually  re-enacted  to  the  year  1840, 
when  it  was  made  permanent.  For  the  most  part,  it  was  inserted 
in  some  one  of  the  annual  appropriation  acts,  and  was  designed  to 
accomplish  the  precise  object  which  its  language  describes,  and 
nothing  more. 

Compensation  to  collectors,  from  the  organization  of  the  govern- 
ment to  the  present  time,  has  been  derived  chiefly  from  certain 
enumerated  fees,  commissions,  and  allowances,  to  which  has  been 
added  a  prescribed  sum,  called  salary,  and  which  is  much  less  thaa 
the  compensation  to  which  the  officer  is  entitled.  Provision  for 
such  fees,  commissions,  and  allowances,  was  first  made  by  the  act 
of  the  31st  of  July,  1789,  which  also  allowed  to  collectors  certain 
proportions  of  fines,  penalties,  and  forfeitures.     1  Stat.  64. 

More  permanent  provision,  however,  was  made  by  the  act  of  the 
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18th  of  February,  1793,  by  the  act  to  regulate  the  collection  of 
duties  on  imports  and  tonnage,  passed  on  the  2d  of  March,  1799, 
and  by  the  compensation  act  passed  on  the  same  day.  1  Stat.  316, 
627,  786. 

By  these  several  acts,  certain  enumerated  fees  and  commissions 
are  made  payable  to  collectors.  They  are  also  entitled  to  certain 
proportions  of  fines,  penalties,  and  forfeitures.  Accurate  accounts 
were  required  to  be  kept  by  them  of  all  fees  and  oflScial  emoluments 
by  them  received,  and  of  all  expenses  for  rent,  fuel,  stationery,  and 
clerk  hire,  which  they  were  required  annually  to  transmit 
to  the  comptroller  of  the  treasury  ;  *  but  they  were  al-  [  *  309  ] 
lowed  to  retain  to  their  own  use  the  whole  amount  of 
emolument  derived  from  that  source,  without  any  limitation.  Max- 
imum rate  of  compensation  was  first  prescribed  by  the  act  of  the 
13th  of  April,  1802.  That  limit  was  five  thousand  dollars,  and  it 
was  applicable  to  all  collectors. 

By  that  act,  it  was  provided,  that  whenever  the  annual  emolu- 
ments of  any  collector,  after  deducting  the  expenses  incident  to  the 
office,  amounted  to  more  than  five  thousand  dollars,  the  surplus 
should  be  accounted  for  and  paid  into  the  treasury,     2  Stat.  172. 

Further  regulations,  as  to  fees,  commissions,  other  emoluments, 
and  salaries,  were  made  by  the  act  of  the  7th  of  May,  1822,  as 
therein  prescribed. 

One  of  those  regulations  was,  that  whenever  the  emoluments  of 
any  collector,  for  seven  enumerated  ports,  after  deducting  the  nec- 
essary expenses  incident  to  the  office,  should  exceed  four  thousand 
dollars,  the  excess  should  be  paid  into  the  treasury,  for  the  use  of 
the  United  States.  By  the  tenth  section,  it  was  also  provided,  that 
whenever  the  emoluments  of  any  other  collector  of  the  customs 
should  exceed  three  thousand  dollars,  after  deducting  such  expen- 
ses, the  excess  should  be  paid  into  the  treasury,  for  the  same  pur- 
pose. They  were  also  required  to  account  to  the  treasury  for  all 
emoluments  and  for  all  expenses  incident  to  their  offices,  and  those 
accounts  were  to  be  rendered  upon  oath.  Neither  of  the  two  last- 
mentioned  acts  extended  to  fines,  penalties,  and  forfeitures.  3 
Stat.  695.  Under  that  act,  three  thousand  dollars  was  the  maxi- 
mum which  could  be  allowed  to  the  office  held  by  the  defendant ; 
and  it  is  conceded  by  his  counsel  that  it  remained  in  full  force  to 
the  time  when  the  additional  compensation  acts  before  mentioned 
were  passed.  Large  additions  had  been  made  to  the  free  list  by 
the  tariff  act  of  the  14th  of  July,  1832,  and  the  rate  of  duties  on 
imports  so  far  reduced  that  the  sources  of  emolument  to  collectors 
would  not  yield  sufficient  to  give  them  an  adequate  compensation. 
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To  supply  tbat  deficiency,  those  additional  compensation  acts  were 
passed.  Mnch  reliance  is  placed  by  the  counsel  of  the  de- 
[*310]  fendant  upon  *  the  last  proviso,  which  appears  in  nearly 
the  same  form  in  several  of  the  acts.  Take,  for  example, 
the  one  in  the  act  of  the  7th  of  July,  1838,  which  is  the  act  that 
was  subsequently  made  permanent.  It  provides  that  no  collector 
shall  receive  more  than  four  thousand  dollars.  That  sum  is  the 
maximum  rate  of  compensation  allowed  to  collectors  of  the  enum- 
erated ports  in  the  act  of  the  7th  of  May,  1822;  and  inasmuch  as 
the  limit  of  three  thousand  dollars,  therein  prescribed  as  applicable 
to  the  non-enumerated  ports,  was  not  reproduced  in  the  new  pro- 
vision, it  is  insisted  it  was  repealed,  so  that  every  collector,  whether 
of  the  enumerated  or  non-enumerated  ports,  may  now  claim  to  re- 
ceive an  annual  compensation  of  six  thousand  dollars  from  the 
sources  of  emolument  recognized  by  that  act,  provided  his  office 
yields  that  amount,  after  deducting  the  necessary  expenses  incident 
to  the  office.  To  that  proposition  we  cannot  assent.  On  the  con- 
trary, when  we  look  at  the  language  of  the  new  provision,  in  con- 
nection with  that  of  the  prior  law,  and  consider  the  mischief  that 
existed,  the  remedy  provided,  and  the  true  reason  of  the  remedy, 
we  are  necessarily  led  to  a  different  conclusion.  Commercial  ports* 
where  the  revenue  is  collected,  were  divided  by  the  prior  law,  so  far 
as  respects  tlie  compensation  of  collectors,  into  two  classes,  enu- 
merated and  non-enumerated.  Collectors  of  the  seven  enumerated 
ports  might  receive  an  annual  compensation  of  four  thousand  dol- 
lars, provided  their  respective  offices  produced  that  amount,  after 
deducting  the  necessary  expenses  incident  to  the  offices,  from  all 
the  sources  of  emolument  recognized  and  prescribed  by  the  existing 
laws. 

On  the  same  principles,  and  subject  to  the  same  conditions,  the 
collectors  of  the  non-enumerated  ports  might  receive  an  annual 
compensation  of  three  thousand  dollars.  No  one  could  receive 
more  than  that  sum,  and  his  lawful  claim  might  be  much  less. 

Ten  years*  experience  under  that  law,  prior  to  the  passage  of  the 
tariff  act  of  the  14th  of  July,  1832,  had  witnessed  but  few  com- 
plaints respecting  the  classification  of  the  ports,  or  the  standard  of 
compensation  to  collectors  of  customs,  and  had  called  for 
[*3n]  no  important  alteration  in  the  laws  upon  that  *  subject. 
Throughout  that  period,  the  rates  of  duties  on  imports 
were  high,  and  nearly  every  article  of  consumption  imported  from 
other  countries  was  taxed.  Change  of  policy  in  that  behalf,  as 
carried  out  in  the  legislation  of  the  succeeding  year,  affected  the 
emoluments  of  collectors,  and  reduced  the  amount  of  net  income 
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from  the  sources  of  their  emolument  below  the  standard  of  a  rea- 
sonable compensation.  To  remedy  that  mischief,  and  restore  their 
compensation  to  what  it  would  have  been  if  no  change  had  taken 
place,  was  the  purpose  for  which  those  additional  compensation  acts 
were  passed.  They  had  the  effect  to  change  the  basis  of  computa- 
tion, so  as  to  augment  the  estimated  net  income  from  the  au- 
thorized sources  of  emolument  to  what  it  would  have  been  if  the 
tariff  act  had  not  passed ;  but  they  were  not  intended  to  make  any 
change,  either  in  the  sources  from  which  the  emoluments  were 
derived,  or  the  maximum  rate  of  compensation.  Mention  was 
made  of  the  largest  maximum  prescribed  in  the  prior  law,  not  with 
any  view  to  repeal  or  modify  the  other,  which  was  applicable  to  the 
non-enumerated  ports,  but  to  exclude  the  conclusion  that  it  was  the 
intention  of  the  provision  to  increase  the  compensation  of  the  col- 
lectors of  the  principal  ports  beyond  what  it  would  have  been  if 
the  free  list  had  not  been  augmented,  and  there  had  been  no  dim- 
inution in  the  rates  of  duties  on  imports. 

Suppose  there  was  nothing  in  the  language  of  the  act  to  qualify 
the  provision,  and  nothing  in  the  history  of  the  legislation  upon 
the  subject  to  aid  in  the  exposition  ;  still  we  would  not  think  it  so 
clearly  inconsistent  with  the  prior  law  as  to  operate  as  a  repeal. 
Bepeal  by  implication,  upon  the  ground  that  the  subsequent  pro- 
vision upon  the  same  subject  is  repugnant  to  the  prior  law,  is  not 
favored  in  any  case ;  but  where  such  repeal  would  operate  to  re- 
open accounts  at  the  treasury  department  long  since  settled  and 
closed,  the  supposed  repugnancy  ought  to  be  clear  and  controlling 
before  it  can  be  held  to  have  that  effect.  Such  was  the  doctrine 
substantially  laid  down  by  this  court  in  Wood  v.  United  States,  16 
Pet.  363  ;  and  we  have  no  hesitation  in  reaffirming  it  as  applicable 
to  the  present  case.  Aldridge  et  aL  v.  Williams,  3  How. 
23;  U.  *S.  V.  Packages  of  Dry  Goods,  17  How.  p.  93;  2  [  *312  ] 
Dwarris  on  Stat.  633. 

All  of  these  fidditional  compensation  acts  are  in  pari  materia 
with  the  several  acts  prescribing  the  sources  of  emolument,  and  the 
whole  must  be  construed  together.  When  they  are  so  considered, 
there  is  no  such  repugnancy  as  is  supposed  by  the  defendant.  Col- 
lectors, as  before,  were  still  required  to  render  an  account;  and  the 
new  provision  expressly  provides  that  no  officer  shall  receive  under 
that  law  a  greater  annual  salary  or  compensation  than  was  paid  to 
him  for  the  year  the  before-mentioned  tariff  act  was  passed. 

2.  Having  disposed  of  the  proposition  chiefly  relied  on  by  the 
defendant,  we  come  now  to  consider  the  second  question  presented 
for  decision.    That  question  cannot  be  understood  without  referring 
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to  the  previoas  legislation  upon  the  subject,  and  the  practice  that 
had  grown  up  under  it.  Importers  were  allowed  by  the  act  of  the 
fourteenth  of  July,  1832,  to  place  certain  goods  in  the  public 
stores,  under  bond,  at  their  own  risk,  without  paying  the  duties. 
Duties  on  goods  so  stored  were  required  to  be  paid  one  half  in  three 
months,  and  the  other  half  in  six  months;  but  while  the  goods 
remained  in  the  public  stores,  they  were  subject  to  customary  stor- 
age and  charges,  and  to  the  payment  of  interest  at  the  rate  of  six 
per  cent.  Goods  thus  deposited  might  be  withdrawn  at  any  time 
in  whole  or  in  part  by  paying  the  duties  on  what  were  so  recalled, 
together  with  customary  storage  and  charges  and  the  interest. 
Public  stores  were  accordingly  rented;  and  as  the  business  in- 
creased, the  storage  received  by  the  collector  from  the  importers 
exceeded  the  amount  paid  to  the  owner  of  the  stores,  and  there  was 
no  law  requiring  collectors  to  account  for  the  excess,  which  was 
retained  by  the  collectors  to  their  own  use,  and  went  to  swell  the 
amount  of  their  compensation. 

To  correct  that  supposed  abuse,  the  act  of  the  third  of  March, 
1841,  was  passed.  By  that  act,  every  collector  was  required  to 
render  a  quarter-yearly  account  in  addition  to  the  account  previ- 
ously directed  by  law.  That  additional  account,  as  prescribed  in 
the  act,  was  to  include  all  sums  collected  or  received  from 
[*313]  fines,  penalties,  or  forfeitures,  or  for  seizure  of  *  goods, 
wares,  and  merchandise,  or  upon  compromises  made  upoQ 
seizures,  or  on  account  of  suits  instituted  for  frauds  against  the 
revenue,  or  for  rent  and  storage  of  goods,  wares,  and  merchandise, 
which  were  stored  in  the  public  stores,  and  for  which  a  rent  was 
paid  beyond  the  rents  paid  by  the  collector.  As  originally  framed, 
the  provision  required  the  collector,  in  case  the  sums  received  by 
him  from  all  those  sources  exceeded  two  thousand  dollars,  to  pay 
the  excess  into  the  treasury  as  part  and  parcel  of  the  public  money. 
After  it  was  introduced,  however,  it  was  so  amended  and  changed 
in  its  passage,  that  while  it  still  directs  the  account  to  be  rendered, 
it  requires  no  part  of  the  money  derived  from  those  sources  to  be 
paid  into  the  treasury,  except  what  is  received  for  rent  and  storage 
as  aforesaid,  and  for  **fees  and  emoluments."  Every  collector  was 
required  to  account  for  fees  and  emoluments  by  previous  laws;  and 
as  the  account  to  be  rendered  under  this  act  is  expressly  declared  to 
be  one  •'  in  addition  to  the  account  now  required,"  there  is  nothing 
left  for  that  part  of  the  section  directing  the  payment  of  the  excess 
into  the  treasury  to  operate  upon,  except  the  sums  received  for  rent 
and  storage. 

By  the  true  construction  of  the  act,  therefore,  every  collector  is 
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required  to  include  in  his  quarter-yearly  account,  as  directed  in 
the  first  part  of  the  section,  all  sums  received  by  him  for  rent  and 
storage  of  goods,  wares,  and  merchandise,  stored  in  the  public 
stores,  for  which  rent  is  paid  beyond  the  rents  paid  by  him  as  col- 
lector; and  if,  from  such  accounting,  the  aggregate  sums  received 
from  that  source  exceed  two  thousand  dollars,  he  is  directed  and  re- 
quired to  pay  the  excess  into  the  treasury,  as  part  and  parcel  of  the 
public  money.  When  the  sums  so  received  from  that  source  in  any 
year  do  not  in  the  aggregate  exceed  two  thousand  dollars,  he  may 
retain  the  whole  to  his  own  use ;  and  in  no  case  is  he  obliged  to  pay 
into  the  treasury  anything  but  the  excess  beyond  the  two  thousand 
dollars. 

It  is  insisted,  in  one  of  the  printed  arguments  filed  in  this  case, 
that  the  act  now  under  consideration  has  the  eflect  to  repeal  the  max- 
imum prescribed  in  the  prior  act,  and  that  every  collector, 
under  this  act,  is  entitled  to  six  thousand  dollars  as  '''an  ['*'314] 
annual  compensation,  provided  the  office  yields  that  sum 
from  all  the  sources  of  emolument,  including  rent  and  storage. 
Collectors  of  the  enumerated  ports  undoubtedly  may  receive  four 
thousand  dollars  from  the  sources  of  emolument  recognized  in  the 
act  of  the  seventh  of  May,  1822,  and  they  may  also  receive  two 
thousand  dollars  from  rents  and  storage.  Those  two  sums  are 
equal  to  the  new  maximum  rate  created  by  the  act  under  consider- 
ation, which  provides  that  no  collector,  under  any  pretense  what- 
ever, shall  receive,  hold,  or  retain,  more  than  six  thousand  dol- 
lars per  year,  including  all  commissions  for  duties  and  all  fees  for 
for  storage,  or  fees,  or  emoluments,  or  any  other  commissions  or 
salaries  which  are  now  allowed  and  directed  by  law.  But  it  is 
quite  clear  that  there  is  nothing  in  the  act  having  the  slightest 
tendency  to  show  that  the  prior  act  is  repealed,  so  far  as  it  is  appli- 
cable to  the  collectors  of  the  non-enumerated  ports.  No  new  max- 
imum is  fixed  to  their  compensation,  and  there  is  not  a  word  in  the 
new  provision  inconsistent  with  the  tenth  section  of  the  prior  act. 

To  suppose  that  the  new  maximum  applies  to  the  collectors  of 
the  non-enumerated  ports,  would  be  to  impute  an  absurdity  to  the 
act,  for  the  reason,  that  under  no  possible  state  of  things  can  such 
collectors  lawfully  retain,  hold,  or  receive,  more  than  five  thousand 
dollars  as  their  annual  salary  or  compensation,  from  all  the  sources 
of  emolument  recognized  and  prescribed  by  the  two  acts.  It  may 
be  five  thousand  dollars,  or  it  may  be  much  less  than  three  thou- 
sand dollars,  according  to  the  state  of  the  importations  and  the 
amount  received  from  rent  and  storage. 

3.  It  only  remains  to  apply  the  principles  already  ascertained. 
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in  order  to  determine  the  third  question  presented  for  decision. 
Collectors  of  the  non-enumerated  ports  may  receive,  as  an  annual 
compensation  for  their  services,  the  sum  of  three  thousand  dollars 
from  the  sources  of  emolument  recognized  and  prescribed  by  the 
act  of  the  seventh  of  May,  1822,  provided  their  respective  offices 
yield  that  amount  from  those  sources,  after  deducting  the  neces- 
sary expenses  incident  to  the  office,  and  not  otherwise;  and  in 
addition  thereto,  they  are  also  entitled  to  whatever  sum 
[  *  315  ]  or  sums  they  may  receive  for  rent  and  *  storage,  provided 
the  amount  does  not  exceed  two  thousand  dollars;  but 
the  excess  beyond  that  sum  they  are  expressly  required  to  pay  inta 
the  treasury,  as  part  and  parcel  of  the  public  money. 

Charges  against  the  defendant  for  rent  and  storage  must  be 
settled  in  accordance  with  these  principles.  It  follows,  that  the 
instruction  given  by  the  presiding  justice  was  erroneous ;  and  we 
also  think  that  the  first,  second,  and  fourth  prayers  for  instructioa 
ought  to  have  been  given  to  the  jury. 

Suits  were  also  instituted  against  the  sureties  of  the  defendant. 
Judgment  was  entered  in  the  court  below  for  the  respective  defend- 
ants in  those  suits,  and  the  c-auses  were  removed  into  this  court  by 
writs  of  error,  sued  out  by  the  plaintiffs.  Those  causes  were  sub- 
mitted at  the  same  time  with  the  one  just  decided.  They  depend 
upon  the  same  principles,  and  must  be  disposed  of  in  the  same  way. 

The  judgment  of  the  circuit  court  is  therefore  reversed  in  each 
of  the  three  cases,  and  the  respective  cases  are  remanded,  with 
directions  to  issue  new  venires. 


United  Statk,  Appellants,  v.  Thb  Hbibs  of  Marcus  West. 

22  H.  315. 
Califobkia  Land  Grants— Fraudulent  Alterati  h  op  Original  Documehts. 

1.  When  Jimeno's  Tndex  and  other  archives  of  the  Mexican  goverDmeDt  show  a  grant, 
and  the  extent  of  it,  subsequent  alterations  in  the  original  papers,  wiih  intent  to 
enlarge  the  quantity,  will  not  necessarily  defeat  the  grant  for  the  quantity  actually 
conceded. 

2.  Though  Jimeno's  Index  is  not  authoritative  evidence  of  grants  included  in  it,  nor 
against  those  not  found  there,  it  is  evidence,  in  this  instance,  of  bis  own  action,  aa  he 
was  governor  ad  interim  when  West's  concession  was  made. 

Appbal  from  the  district  court  for  the  northern  district  of  Califor- 
nia.    The  case  is  stated  in  the  opinion. 
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Mr.  StcmtoUy  and  Mr.  BlcLck^  attorney  general,  for  the  United 
States. 

Mr.  Benhamy  for  appellees. 

*  Mr.  Justice  Wayne  delivered  the  opinion  of  the  court.  [  *  317  ] 
All  of  the  documents  upon  which  the  defendants  rely 

for  a  confirmation  of  their  right  to  the  land  in  dispute,  are  to  be 
found  on  file  in  the  archives  among  the  expedientes  of  the  first 
class.  Concerning  the  genuineness  of  those  which  show  that  a 
grant  for  a  league  and  a  half  was  originally  made  to  Marcus  West, 
there  can  be  no  denial.  They  were  admitted  by  the  attorney  gen- 
eral to  be  genuine;  but  he  resists  the  confirmation  of  that  title, 
upon  the  ground  that  fraudulent  attempts  were  subsequently  made 
to  enlarge  the  quantity  intended  to  be  granted,  by  erasures  and 
interlineation«. 

West  first  petitioned  for  the  land,  without  stating  the  quantity. 
In  a  few  days  aferwards,  General  Vallejo  certified  that  the  land 
asked  for  was  vacant,  and  that  it  was  not  within  twenty  leagues 
of  the  boundary  of  California,  nor  within. ten  leagues  of  the  sea 
shore.  On  the  30th  of  October,  1840,  a  repart  was  made  to  the 
governor,  that  the  petitioner  had  the  qualifications  for  receiving 
a  grant,  and  that  the  land  might  be  granted. 

Jimeno  was  then  acting  as  governor  ad  interim.  He  declared 
West  to  be  entitled  to  the  land,  to  the  extent  of  a  league  and  a 
half,  describing  ^Mirticularly  its  boundaries;  and  he  made  an  entry 
of  his  executive  action  in  the  case,  in  what  is  termed  Jimeno's 
Index. 

We  do  not  regard  that  catalogue  of  grants  as  authoritative 
proof  of  grants  enumerated  in  it,  or  as  a  conclusive  exclusion  of 
grants  not  so  registered  by  Jimeno,  which  may  be  alleged  to  hare 
been  made  whilst  California  was  a  part  of  the  Mexican  Republic, 
though  they  may  bear  date  within  the  time  to  which  that  index 
relates* 

But  in  this  case,  it  may  be  referred  to  as  an  auxiliary  memoran^ 
dum  made  by  Jimeno  himself  of  his  action  upon  the  petition  of 
West. 

*  West  died  before  the  claim  was  acted  upon  by  the  [*318] 
United  States  commissioners. 

We  have  only  to  observe,  that  the  fraudulent  attempts  to  enlarge 
the  grant  were  made  after  California  had  been  ceded  to  the  United 
States  ;  and  though  the  proof  of  it  is  undeniable,  and  was  an 
attempt  to  defraud  the  United  States,  that  cannot  take  away  from 
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the  wife  and  children  of  West  their  claim  to  the  grant,  which  was 
made  to  him  before  California  had  been  transferred  by  treaty. 

We  affirm  the  decree  of  the  court  below,  confirming  the  grant  to 
West  for  a  league  and  a  half 


Louis  L.  Bbfsld  and  others,  Appellants,  v.  William  W.  Woodfolk. 

22  H.  318. 

EaXHTT— COVENABTS  AGAINST  IhCUMB&AHCBS. 

1.  Where  a  contract  for  the  sale  of  land,  with  an  agreement  to  convey  by  deed  of  gen- 
eral warranty,  has  been  executed  by  the  delivery  of  possession  and  payment  of  the 
purchaAe  money,  the  purchaser  cannot,  in  the  absence  of  fraud  and  concealment, 
refuse  to  receive  a  deed  with  proper  covenants,  or  go  into  chancery  to  obtain  indem- 
nity against  incumbrances. 

2.  Especially  is  this  so  where  the  incumbrance  is  such  that  it  is  uncertain  whether 
anything  will  ever  become  payable  or  due  on  it,  or,  if  so,  what  amount. 

3.  In  such  case,  where  the  vendee  has  received  possession,  and  parted  with  his  purchase 
money,  be  must  rely  on  the  covenants  of  title  which  he  agreed  to  receive. 

Appeal  from  the  circuit  court  for  the  district  of  Arkansas.  The 
case  is  very  well  stated  in  the  opinion. 

Mr.  Pike,  for  appellants. 

Mr.  Meigs,  for  appellee. 

[  *  325  ]  *  Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 
The  appellee  (Woodfolk)  filed  this  bill  in  the  circuit 
court  against  the  executors  and  heirs  of  Frederick  Notrebe,  de- 
ceased, and  the  trustees  of  the  Beal  Estate  Bank  of  Arkansas. 

He  represents  that,  in  1845,  he  concluded  an  agreement  with  No- 
trebe for  the  purchase  of  fourteen  hundred  and  seventy-eight  acres 
of  unimproved  land  in  Arkansas,  for  fifteen  thousand  five  hundred 
and  eighteen  dollars,  a  portion  payable  in  cash,  and  the  remainder 
in  installments,  secured  by  his  notes  and  bond.  Notrebe  and  his 
wife  obligated  themselves,  when  the  payment  should  be  completed, 
to  convey  to  him  the  land  in  fee  simple,  **by  a  good  and  sufficient 
deed,  with  general  warranty  of  title,  duly  executed,  according  to 
law/' 

The  appellee  has  established  a  plantation  upon  the  land,  and  has 
greatly  improved  its  value.  He  completed  the  payment  in  1850, 
when  the  executor  of  Notrebe  offered  a  deed  executed  by  his  widow 
and  heir-at-law,  in  which  there  was  a  covenant  of  warranty,  in  fol- 

fiUment  of  the  agreement  of  his  testator.     The  appellee  declined  to 
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accept  this,  because  the  land  had  been  mortgaged  to  the  Real  Estate 
Bank  of  Arkansas,  in  1837,  by  Notrebe,  to  secure  the  payment  of 
his  note  for  thirty  thousand  dollars,  payable  in  October,  1861,  with 
five  per  cent,  interest  annually,  which  Notrebe  had  given  for  three 
hundred  shares  of  the  stock  of  that  bank.  The  appellee  charges 
that  the  exist.ence  of  this  mortgage  was  concealed  from  him  until 
after  the  conclusion  of  his  agreement,  and  that  afterwards  he  was 
deceived  by  misrepresentations  of  the  condition  of  the  title,  until  he 
had  paid  the  whole  of  the  purchase  money.  He  prays  that  the  title 
be  examined,  and  that  the  defendants  be  required  to  remove  the 
encumbrance,  or  to  give  him  effectual  indemnity  against  it,  and 
that  the  distribution  of  the  estate  of  Notrebe  be  restrained  until 
this  be  done. 

The  defendants  answered  the  bill,  and  have  successfully  repelled 
the  imputations  of  fraud  and  misrepresentation,  but  admit  the 
existence  of  the  mortgage,  and  fail  to  impair  its  validity. 

The  circuit  court,  upon  the  pleadings  and  proofs,  de- 
clare *that  the  ** entire  transaction"  between  Notrebe  [*326] 
and  the  appellee  *'  was  bona  Jide  and  free  from  fraud," 
and  that  the  latter  had  notice  of  the  mortgage  as  a  subsisting  and 
operative  encumbrance  upon  the  land  before  he  concluded  his  con- 
tract; but  that  Notrebe  had  agreed  to  convey  the  land  free  of 
encumbrance  and  with  warranty  of  title,  and  that  the  vendee  is 
entitled  to  the  performance  of  that  contract;  but  that  the  debt  of 
the  decedent,  not  being  at  maturity,  and  of  a  character  not  to  be 
ascertained  before  that  time,  all  that  could  be  done  would  be  to 
provide  an  indemnity  against  the  peril  it  created. 

The  court  proceeded  to  require  of  the  executors  to  remove  the 
encumbrance  whenever  it  can  be  done,  and  then  to  convey  the  land 
by  a  deed  with  warranty,  and  with  the  relinquishment  of  dower  by 
the  widow ;  and,  meanwhile,  that  they  should  deposit  with  the  clerk 
of  the  court  bonds  of  the  State  of  Arkansas,  for  the  amount  of  No- 
trebe's  note  and  the  interest,  (|61,500,)  to  be  held  and  appropriated 
under  the  order  of  the  court  as  indemnity,  or  that  the  executors 
might,  in  part  or  for  the  whole,  convey  to  the  clerk  unencumbered 
real  estate  of  the  same  value,  for  the  same  object  and  under  the 
aame  conditions. 

The  Real  Estate  Bank  was  established  on  a  loan  by  the  State  of 
Arkansas  of  its  bonds,  which  the  bank  sold  to  form  its  capital. 
The  principal  and  interest  of  these  bonds  were  to  be  paid  by  the 
bank ;  and  its  means  of  doing  so  were  afforded  by  the  securities 
obtained  from  the  loan  of  its  capital  and  profits  of  business,  and 
the  bonds  and  mortgages  of  the  stockholders,  to  the  extent  of  their> 
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subscription  of  stock.  Each  stockholder  having  givea  a  bond  and 
mortgage  to  the  bank  corresponding  to  the  pro  raia  amount  of  the 
State  bonds  issued  to  the  bank,  as  compared  ^ith  the  stock,  and 
which  were  pledged  for  the  payment  of  the  State  bonds,  the  sum 
to  be  paid  by  any  shareholder  on  this  debt  depends  upon  the  degree 
of  the  insolvency  of  the  bank.  In  case  of  the  loss  of  its  entire 
capital,  the  stockholder  becomes  liable  to  pay  his  entire  debt. 

The  pleadings  and  proofs  in  this  case  show  that  the  bank  has 
suffered  a  loss  of  a  portion  of  its  capital,  but  no  data  are  afford- 
ed to  ascertain  the  amount  of  the  loss.  The  decree  of 
[  '*'  327  ]  '*'  the  circuit  court  assumes  that  the  loss  may  be  total ;  and 
the  indemnity  awarded  was  determined  as  if  the  fact  would 
correspond  with  the  possibility.  This  appeal  was  made  to  test  the 
validity  of  this  decree. 

A  court  of  chancery  regards  the  transfer  of  real  property  in  a 
contract  of  sale  and  the  payment  of  the  price  as  correlative  obliga- 
tions. The  one  is  the  consideration  of  the  other ;  and  the  one  fail- 
ing, leaves  the  other  without  a  cause.  In  Ogilvie  v.  Foljambe, 
3  Mer.  53,  Sir  William  Grant  says:  ''The  right  to  a  good  title 
is  a  right  not  growing  out  of  the  agreement  of  the  parties,  but 
which  is  given  by  law.  The  purchaser  insists  on  having  a  good 
title,  not  because  it  is  stipulated  for  by  agreement,  but  on  the  gen- 
eral right  of  a  purchaser  to  require  it." 

Upon  this  principle,  a  vendor  is  allowed  a  lien  or  privilege  for 
the  price  of  the  property  against  the  vendee  and  his  assigns ;  and 
the  vendee  is  permitted  to  appropriate  the  purchase  money,  to  ex- 
onerate his  estate  from  a  lien  or  encumbrance,  and  in  some  cases 
to  compensate  for  original  defects  in  the  estate,  as  respect  its  quan- 
tity, quality,  or  extent  of  vendor's  interest  therein. 

The  cases  cited  on  the  part  of  the  appellee  support  this  doctrine, 
and  confirm  the  argument  that  be  was  entitled,  under  his  contract, 
(having  no  reference  to  extrinsic  circumstances,)  to  the  fee  simple 
estate,  without  diminution.  Gkilloway  v.  Findley,  12  Pet.  264; 
Burwell  v.  Jackson,  5  Seld,  636;  CuUum  v.  Bank  of  Ala.  4  Ala« 
R.  21. 

But  such  circumstances  may  very  materially  modify  the  situation 
of  the  parties,  and  indispose  that  court  to  interfere  between  them, 
even  in  cases  within  the  jurisdiction  of  the  court.  If  the  contract 
has  been  executed  by  the  delivery  of  possession  and  the  payment  of 
the  price,  the  grounds  of  interference  are  limited  by  the  covenants 
of  the  deed,  or  to  oases  of  fraud  and  misrepresentation.  **The 
cases  will  show/'  say  this  court,  'Hhat  a  purchaser  in  the  undis- 
turbed possession  of  the  land  will  not  be  relieved  against  the  pay- 
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ment  of  the  parcfaase  money  on  the  mere  ground  of  defect  of  title, 

there  being  no  fraud  or  mifirepresentation ;  and  that  in  such 

a  case  he  must  *8eek  his  remedy  at  law,  on  the  covenants  [  *  328  ] 

in  his  deed;  that  if  there  is  no  fraud  and  no  covenants 

to  secure  the  title,  he  is  without  remedy,  as  the  vendor,  selling 

in  good  faith,  is  not  responsible  for  the  goodness  of  his  title  beyond 

the  extent  of  the  covenants  in  his  deed.     Fatten  v.  Taylor,  7  How. 

132. 

This  rule,  experience  has  shown,  reconciles  the  claims  of  conven- 
ience with  the  duties  of  good  faith.  The  purchaser  is  stimulated 
to  employ  vigilance  and  care  in  reference  to  the  things  as  to  which 
they  will  secure  him  from  injustice,  while  it  affords  no  shelter  for 
bad  faith  on  either  part. 

The  intermediate  cases — those  in  which  the  parties  have  advanced 
in  the  completion  of  their  contract,  and  are  still  willing  to  abide,  by 
it,  and  there  arises  a  real  inability  or  a  well-founded  apprehension 
of  danger,  in  that  stage  of  their  proceedings,  to  the  completion 
.  of  the  contract — have  created  much  embarrassment.  Some  of  these 
cases  have  been  settled  upon  terms  of  compensation,  in  which  the 
court  of  chancery  has  exercised  a  doubtful  jurisdiction,  in  modi- 
fying the  conditions  of  the  contract  according  to  the  supervening 
circumstances.  White  v.  Cudden,  8  CI.  and  Fin.  766;  Thomas 
V.  Dering,  1  Keen,  729;  Dart,  Vend,  and  P.  499,  et  seq. 

We  have  met  with  no  case  in  which  a  vendee,  in  possession  under 
a  contract  of  purchase  or  a  deed  with  covenants,  has  been  permitted 
to  reclaim  the  purchase  money  already  paid,  to  be  held  as  a  security 
for  the  completion  or  protection  of  his  title.  The  Roman  law  per- 
mitted the  vendee  to  retain  the  purchase  money  in  his  hands,  as 
security  against  an  impending  danger  to  the  title;  but  denied  a 
suit  for  restitution,  after  payment  for  that  cause.  ^^  We  must  not," 
says  Troplong,  *'  hastily  break  up  a  contract  which  the  vendor  may 
at  last  be  able  to  fulfill.  There  is  no  analogy  between  the  case  in 
which  the  purchaser  is  allowed  to  retain  the  price  as  security,  and 
that  in  which  he  would  force  the  vendee  to  restore  it  for  that  pur- 
pose. Between  the  right  of  retention  and  that  of  restitution  of  the 
price,  there  is  the  distance  betweeen  the  staiu  quo  and  rescission." 
Trop.  de  Vente,  No.  614;  Dalloz  Juris,  gen.  tit.  de  Vente,  sec.  1170. 

:The  decree  of  the  circuit  court  does  not  direct  the  res- 
titution '''of  the  purchase  money  to  the  vendee,  nor  its  ['*'329] 
application  by  the  vendor  to  assure  the'  attainment  of  the 
object  of  the  contract;  but  it  sequestrates  property  of  the  vendor  of 
foar  times  the  amount,  to  be  held  or  disposed  of  by  the  court  in  its 
discretion,  to  assure  the  accomplishment  of  that  object.     In  the^ 
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case  of  Milligan  v.  Cooke,  16  Vesey,  1-14,  Lord  Eldon  made  an 
order  that  the  purchaser  should  be  compensated  for  the  difference  in 
the  value  between  the  title  contracted  for  and  that  exhibited ;  and 
if  that  difference  could  not  be  ascertained,  the  master  was  directed 
to  settle  the  security  to  be  given  by  the  defendant  as  indemnity  to 
the  purchaser  against  disturbance  or  eviction  ;  and  a  similar  order 
was  made  in  Walker  v,  Barnes,  3  Mad.  247.  But  there  were  con- 
ditions in  the  contract  that  authorized  the  order. 

In  Balmorno  v.  Luraley,  1  V.  and  B.  224,  and  Paton  v.  Brebner, 
1  Bligh.  P.  C.  42,  the  cases  in  which  such  a  relief  could  be  granted 
appear  to  be  limited  to  that  class.  In  the  latter  case  Lord  Eldon 
said  :  ''  This  suit  is  in  substance  or  effect  (allowing  for  dissimilari- 
ties between  English  and  Scotch  proceedings)  in  the  nature  of  a 
suit  in  a  court  of  equity  in  England  for  the  specific  performance  of 
a  contract.  In  such  a  suit,  if  it  turns  out  that  the  defendant  can- 
not make  a  title  to  that  which  he  has  agreed  to  convey,  the  court 
win  not  compel  him  to  convey  less,  with  indemnity  against  the 
risk  of  eviction.  The  purchaser  is  left  to  seek  his  remedy  at  law, 
in  damages  for  the  breach  of  the  agreement." 

In  Aylett  v.  Ashton,  1  M.  and  C.  309,  the  master  of  the  rolls, 
upon  the  authority  of  the  cases  cit^d,  said  :  '*  Parties  no  doubt  may 
contract  for  a  covenant  of  indemnity  ;  but  if  they  do  not,  the  court 
cannot  compel  a  party  to  execute  a  conveyance  and  to  give  an  indem- 
nity."   To  the  same  effect  is  Ridgway  v.  Gray,  1  Mac.  and  G.  109. 

The  appellee  does  not  seek  to  rescind  this  contract ;  nor  does  he 
disclose  any  imminent  peril  of  disturbance  or  eviction,  as  the  effect 
of  the  existence  ot'Hhe  mortgage.  The  record  shows  that  the  widow 
and  heir  of  Notrebe,  whose  covenant  of  warranty  has  been  offered 
to  the  appellee,  are  either  of  them  able  to  respond  to  the 
[  *  330  ]  damages  that  would  be  awarded  upon  *  the  breach  of  that 
covenant.  The  appellee  had  notice  of  this  encumbrance 
when  he  made  and  performed  his  agreement  of  purchase,  and  did 
not  stipulate  for  any  additional  indemnity  to  that  resulting  from 
the  covenant  of  warranty.  We  must  therefore  conclude  that  he 
was  willing  to  abide  the  settlement  of  the  affairs  of  the  Real  Estate 
Bank,  and  to  rely  upon  the  protection  afforded  by  the  covenants  in 
his  deed.  We  have  no  reason  to  suppose  that  the  vendor  would 
have  consented  to  deposit  in  the  hands  of  a  stranger  four  times  the 
value  of  the  property  he  sold,  as  a  security  for  the  fulfillment  of  his 
contract ;  nor  can  we  superadd  this  to  the  other  obligations  he  has 
assumed. 

Our  opinion  is,  that  the  decree  of  the  district  court  is  erroneons, 
and  must  be  reversed.  ^         , 
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The  deeds  tendered  seem  to  be  in  conformity  with  the  stipulation 
of  the  vendor  in  the  agreement.  The  vendee  may  elect  to  take 
these,  or  he  may  retain  the  agreement.  In  either  case,  his  bill 
will  be  dismissed  with  costs ;  and  for  this  purpose  the  cause  is  re- 
manded. 


Ebbr  B.  Wakd,  Appellant,  v.  Charles  Thompson, 

22  H.  330. 
Admiralty  Jubisdiotiov. 
The  district  court  of  the  United  States  sitting  in  admiralty  has  no  jurisdiction  of  a 
contract  of  partnership  for  the  use  of  a  vessel  put  into  a  line  for  carrying  passengers 
and  freight.  The  contract  arranged  the  contributions  which  each  party  was  to 
make^  and  the  share  of  profits  to  be  received ;  and  though  one  of  the  parties  fur- 
nished the  vessel,  the  contract  was  not  a  charter  party. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  district 
of  Michigan.  The  suit  was  brought  by  a  libel  in  the  district  court 
on  what  was  called  a  charter-party.  That  court  dismissed  the  bill 
for  want  of  jurisdiction  in  admiralty.  The  circuit  court  affirmed 
that  decree.     The  case  is  otherwise  stated  in  the  opinion. 

Mr,  Newberry y  for  appellant. 

Mr,  Hand  and  Mr,  Loihrop,  for  appellee. 

*  Mr.  Justice  Qrier  delivered  the  opinion  of  the  court.  [  *  332  ] 
The  articles  of  agreement  containing  the  contract,  which 
is  the  subject  matter  of  this  suit,  are  denominated  in  the  libel  a 
charter-party  of  the  steamboat  Detroit  to  respondent.     The  an- 
swer denies  that  he  had  chartered  the  vessel,  and  alleges  that  the 
writing  declared  on   is  a  contract  of  partnership,  and 
*  not  a  charter-party.     The  circuit  court  agreed  with  the  [  *  333  ] 
respondent  as  to  the  construction  of  the  contract,  and 
consequently  dismissed  the  bill. 

A  court  of  admiralty  takes  cognizance  of  certain  questions  be- 
tween part  owners,  as  to  the  possession  and  employment  of  the 
ship,  but  will  not  assume  jurisdiction  in  matters  of  account  between 
tfhem.  (Orleans  v,  Phoebus,  11  Peters,  175.)  It  is  not  disputed  that 
a  contract  of  partnership  in  the  earnings  of  a  ship  comes  within 
the  same  category.  If  the  party  desires  an  account,  his  remedy  is 
in  a  court  of  chancery.  If  his  complaint  be  for  a  breach  of  some 
independent  covenant,  he  should  seek  his  remedy  in  a  court  of  com- 
mon law.  r^^^^T^ 
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A  charter-party  is  defined  to  be  "  a  contract  by  which  a  ship,  or 
some  principal  part  thereof,  islet  to  a  merchant,  for  the  conrey- 
ance  of  goods  on  a  determined  voyage  to  one  or  more  places." 

A  contract  of  partnership  is  where  parties  join  together  their 
money,  goods,  labor,  or  skill,  for  the  purposes  of  trade  or  gain, 
and  wliere  there  is  a  community  of  profits. 

The  only  characteristics  of  a  charter-party  to  be  found  in  this 
contract  are,  that  the  subject  of  it  is  a  ship,  and  that  libelants  are 
owners.  There  is  no  letting  or  hiring  of  the  ship,  to  the  re- 
spondent for  a  given  voyage,  to  be  employed  by  him  for  his  own 
profit.  On  tlie  contrary,  the  Wards  contributed  a  steamboat,  to  bo 
])ut  into  a  line  for  freight  and  passengers,  which  has  also  a  con- 
tract for  carrying  the  mail.  Thompson  contributes  the  good  will 
of  an  established  line,  together  with  his  care,  skill,  and  experience. 
He  is  to  have  the  general  management  of  the  business,  and  the 
selection  of  the  oflBcers  arid  crew  ;  but  the  clerk,  or  receiving  and 
disbursing  agent,  is  to  be  appointed  by  the  Wards,  and  to  be  under 
their  control. 

The  receipts  of  the  steamer  are  to  be  applied — 

Isi.  To  pay  expenses. 

2d.  Insurance. 

3d.  Six  thousand  dollars  to  Ward. 

4th.  Three  hundred  to  Thompson. 

5th.  The  balance  of  the  profits  to  be  equally  divided. 
[  *  334  J       *  Here  we  have  everything  necessary  to  constitute  a 
partnership: 

Ist.  The  parties-have  joined  together  to  carry  on  a  certain  adven- 
ture or  trade,  for  their  mutual  profit — one  contributing  the  vessel, 
the  other  his  skill,  labor,  and  experience,  &c. 

2d.  There  is  a  communion  of  profits,  on  a  fixed  ratio. 

Of  such  a  contract,  a  court  of  admiralty  has  no  jurisdiction. 

The  decree  of  the  circuit  court  is  therefore  affirmed,  with  costs. 


PiBBRB  A.  Bbrthold  and  others,  Plaintifis  in  Error,  v.  Jambs  Mc- 
Donald and  Mart  McReb. 

22  H.  334. 
Jurisdiction  oveb  Supreme  Court  of  State— Missouri  Lavd  Titles. 

1.  A  jadgmont  of  the  supreme  court  of  Missouri,  which  held  invalid  a  title  confirmed 
by  the  board  of  commissioners  under  the  acts  of  congress  to  adjost  claims  under 
Spanish  grants,  may  be  reviewed  in  this  court. 

2.  Where  the  same  land  was  confirmed  to  two  different  persons,  neither^of  whom  has 
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received  a  pate&t;  the  State  court,  in  an  action  for  possession,  may  rightfally  inquire 
into  the  equities  prior  to  the  order  of  confirmation. 
3.  Where  that  court  held  that  the  prior  coufirmation  was  void  as  against  the  second, 
because  the  deed  on  which  it  was  founded  was  a  fraud  and  forgery  never  recognized 
by  the  person  actually  owning  the  right,  this  court  affirms  that  judgment. 

This  was  a  writ  of  error  to  the  supreme  court  of  Missouri.  The 
case  is  fully  stated  in  the  opinion. 

Mr,  WasJihume,  for  plaintiffs  in  error. 

Mr.  Blair  and  Mr.  Gamble^  for  defendants. 

*  Mr.  Justice  Catron  delivered  the  opinion  of  the  court   [  *  338  ] 

The  hoard  of  commissioners)  sitting  at  St.  Louis  to  ex- 
amine claims  to  lands,  according  to  the  act  of  March  3d^  1807,  con- 
firmed to  Charles  Gratoit,  assignee  of  Jeannette  Flore,  two  arpens 
in  front,  by  forty  back,  lying  in  the  Prairie  des  Noyers,  near  to  St. 
Louis.  This  common-field  lot  had  been  designated  by  survey,  and 
was  well  known.  The  confirmation  was  made  November  19th, 
1811. 

On  the  next  day,  (November  20th,  1811,)  the  board  also  con- 
firmed th«  same  land  to  Jeannette,  a  free  negro  woman.  Parent 
certificates  issued  to  Gratoit  and  Jeannette,  respectively,  dated  the 
same  day,  20th  November,  1811.  Jeannette  died  about  1803,  leav- 
ing as  her  heir  a  child  named  Susan  Jeannette,  who  died  about 
1840. 

Gratoit  got  a  deed  for  the  land  from  a  different  person,  named 
Florence  Flore,  who  conveyed  in  the  name  of  Jecmnette  Flore. 
This  deed  was  made  in  1805,  and  filed  by  Gratoit  with  the  recorder, 
and  on  which  deed  his  confirmation  by  the  board  was  founded. 
Jeannette  had  occupied  the  land  for  many  years  before  her  death. 
Florence  Flore  had  never  occupied  it ;  had  no  claim  to  it,  at  any 
time,  and  conveyed  in  ignorance  of  what  land  her  deed  covered, 
in  all  probability.  Gratoit  died  in  1817,  leaving  a  widow  and 
children.  Neither  he  nor  his  heirs  pretended  to  have  any  claim  to 
the  premises  until  recently,  before  this  suit  was  brought  by  the 
heirs. 

McDonald  and  Mary  McRee,  the  defendants,  claim  under  Jean- 
nette, who  got  the  second  confirmation.  This  suit  was  instituted 
in  the  land  court  at  St.  Louis  by  petition,  in  1854,  under  the  new 
code  of  procedure  of  Missouri,  which  confounds  all  distinction  be- 
tween law  and  equity,  and  combines  both  remedies  in  the  same 
action.  The  petition  was  answered,  and  a  trial  had  on  the  merits, 
before  the  court  and  a  jury.  • 
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The  court,  on  motion  of  the  defendants,  instructed  the  jury  as 
follows : 

**If  the  jury  find,  from  the  evidence,  that  the  tract  of  land  con- 
firmed to  Jeannette  by  the  board  of  commissioners  includes  the 
land  in  controversy,  and  is  the  same  land  which  was  -surveyed  for 
Jeannette  by  the  authority  of  the  Spanish  government; 
[  *339]  *  that  said  Jeannette,  and  thoseacting  for  or  under  her, 
were  the  only  persons  who  inhabited,  cultivated,  or  pos- 
sessed, the  said  tract,  prior  to  the  20th  of  December,  1803 ;  that 
the  person  who  executed  the  deed  in  the  name  of  Jeannette  Flore, 
and  filed  by  Charles  Gratoit  with  the  recorder  of  land  titles  as  one 
of  the  evidences  of  his  claim,  is  not  the  person  for  whom  the  survey 
of  said  tract  of  land  was  so  made,  but  another  and  a  diiOFerent  per- 
son, and  that  she  cultivated  and  possessed,  prior  to  the  20th  of 
December,  1803,  another  and  diflferent  tract  in  the  same  common 
field,  surveyed  for  her,  by  authority  of  the  Spanish  government,  in 
the  year  1788,  embracing  no  part  of  the  land  in  controversy,  the 
jury  ought  to  find  for  the  defendants." 

This  instruction  was  excepted  to,  and  a  verdict  was  found  for 
the  defendants. 

The  cause  was  brought  to  the  supreme  court  of  Missouri  by  writ 
of  error,  where  the  judgment  of  the  land  court  was  affirmed ;  and 
to  revise  this  judgment,  a  writ  of  error  was  prosecuted  out  of  this 
court,  under  the  25th  section  of  the  judiciary  act. 

As  the  title  of  Gratiot's  heirs  was  directly  drawn  in  question  by 
the  foregoing  instruction,  and  as  the  decision  below,  giving  the 
instruction,  rejected  the  title,  no  doubt  can  exist  in  regard  to  the 
authority  of  this  court  to  re-examine  the  decision  of  the  State 
courts. 

It  was  so  determined,  in  the  case  of  Lytle  et  ah  against  the  State 
of  Arkansas  and  others,  decided  here  at  this  term. 

The  titles  in  controversy  are  equities  only,  no  patent  having 
issued  to  either  claimant  on  the  certificates  granted  by  the  board. 
(10  How.  374.)  With  these  equities,  the  courts  of  Missouri  were 
dealing  on  parol  evidence,  reaching  behind  the  confirmation ;  and 
the  question  is,  had  they  the  power  to  do  so  ? 

The  rule  laid  down  by  this  court  in  the  case  of  Garland  v.  Wynn 
(20  How.  8)  is,  ''that  where  several  parties  set  up  confiicting  claims 
to  property,  with  which  a  special  tribunal  may  deal  as  between  one 
party  and  the  government,  regardless  of  the  rights  of 
[  *  340  ]  others,  the  latter  may  come  into  the  ordinary  *  courts  of 
justice,  and  litigate  the  conflicting  claims."  The  board 
of  commissioners  was  a  special  tribunal,  within  the  rule. 
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The  principle  was  applied  in  the  case  of  Ly  tie  and  others  against 
the  State  of  Arkansas  and  others,  cited  above. 

In  these  cases,  and  in  several  others,  the  contest  was  between 
claimants  under  occupant  laws,  giving  a  preference  of  entry  to 
actual  settlers;  and  where  an  applicant  obtained  the  preference, 
and  was  allowed  to  enter  the  land  on  producing  false  affidavits,  by 
which  he  imposed  on  the  register  and  receiver,  to  the  prejudice  of 
another's  right. 

In  the  instance  before  us,  each  of  the  parties  claimed  as  occu- 
pants for  ten  consecutive  years  before  the  20th  of  December,  1803. 
Gratiot  and  Jeannette  both  proved  that  the  latter  had  occupied  as 
required,  but  Gratiot  imposed  on  the  board  by  his  false  deed  of  • 
assignment  for  the  lot  obtained  by  him  from  Florence  Flore,  whose 
name  was  untruly  signed  Jeannette  Flore ;  and  by  reason  of  this 
imposition,  he  obtained  confirmation  and  a  patent  certificate,  which 
Lis  heirs  make  the  foundation  of  their  suit. 

Each  party  here  has  a  good  title,  as  against  the  United  States, 
the  act  of  1807  declaring  that  a  confirmation  of  the  board  shall  be 
conclusive  against  the  government. 

As  both  claims  were  filed  in  proper  time,  and  the  confirmations 
were  had  in  due  time,  the  equities  are  equal,  and  balance  each 
other,  so  far  as  they  depend  on  the  confirmations  alone ;  and  the 
question  is,  can  the  ordinary  courts  of  justice  go  behind  the  right 
established  by  the  record  confirming  Gratiot's  claim?  To  do  this, 
proof  must  be  heard  impeaching  his  prima  facie  title,  and  which 
proof  existed  when  the  claim  was  filed  with  the  recorder  and  acted 
on  by  the  board.  In  other  words,  could  the  State  courts  go  behind 
Gratiot's  confirmation,  and,  on  evidence,  compare  his  equity  with 
that  of  Jeannette,  and  adjudge  who  the  true  owner  was? 

In  the  case  of  Doe  v,  Eslava,  (9  How.  421,)  this  court  came  to 
the  conclusion,  (although  it  is  not  distinctly  expressed,)  that  in  a 
contention  between  double  concessions,  which   balanced 
each  other,  proof  could  be  heard,  and  must  of  necessity  *  be  [  *  341  ] 
heard,  to  determine  the  better  right  between  the  con- 
tending parties. 

In  the  cases  of  Chouteau  v.  Eckhart  and  Le  Bois  v.  Brammell,  it 
was  held  that  the  grant  made  by  the  act  of  1812,  of  the  village 
commons  of  St.  Charles  and  St.  Louis,  and  of  village  lots,  to  pos- 
sessors, gave  a  title  in  fee;  and  that  a  claimant,  under  a  Spanish 
concession  subsequently  confirmed,  could  not  go  behind  the  act  of 
congress,  and  overthrow  the  legal  title  it  conferred  ;  and  this,  for 
the  plain  reason  that  neither  Chouteau  nor  Le  Bois  had  any  title, 
when  the  act  of  1812  was  passed,  that  could  be  asserted  in  a  court 
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of  justice ;  and  as  the  political  power  from  which  alone  they  could 
take  title  had  cut  them  off,  to  that  power  they  must  look  for  re*> 
dress  of  the  injury,  if  any  existed. 

To  conflicts  of  title  of  the  foregoing  description,  the  principles 
asserted  in  the  case  of  Landes  t;.  Brant  (10  How.  370)  apply. 

We  have  no  doubt  of  the  correctness  of  the  decision  of  the 
supreme  court  of  Missouri  in  thia  cause,  and  order  its  judgment 
to  be  affirmed. 


Alexandbb  Bet  and  others,  Plaintiffs  in  Error,  t;.  James  W. 

Simpson. 

22  H.  341. 
Nbqotiable  Notes— Endobseb. 

1.  Where  a  promissory  note,  made  payable  to  a  particalar  person  or  order,  is  first 
endorsed  by  a  third  party,  such  third  person  is  held  to  be  an  original  promisor,  guar- 
antor, or  endorser,  according  to  the  nature  of  the  transaction  or  understanding  of 
the  pai'ties  at  the  time  it  took  place. 

2.  Where  such  third  person  put  his  nauM  on  the  paper,  as  snrety  for  the  maker,  before 
it  was  delivered  to  the  payee,  he  must  be  held  to  be  an  original  promisor. 

3.  Parol  proof  of  the  circumstances  under  which  the  endorsement  was  made  is  admissi- 
ble to  show  the  nature  of  the  transaction. 

Writ  of  error  to  the  supreme  court  of  the  territory  of  Minnesota. 
The  case  is  fully  stated  in  the  opinion. 

Mr.  Stevens  and  Mr.  Brishin^  for  plaintiffs  in  error. 

Mr,  Bradley^  for  defendant. 

[  *  346  ]      *  Mr.  Justice  Clifford  delivered  the  opinion  of  the  court. 
This  is  a  writ  of  error  to  the  supreme  court  of  the  terri^ 
tory  of  Minnesota. 

According  to  the  transcript,  the  suit  was  commenced  by  James 
W.  Simpson,  the  present  defendant,  on  the  twenty-first  day  of  De- 
cember, 1855,  in  the  district  court  of  the  territory,  for  the  second 
judicial  district,  against  the  plaintiffs  in  error,  who  were  the  origi- 
nal defendants.  It  was  an  action  of  assumpsit,  and  was  brought 
upon  a  certain  promissory  note  for  the  sum  of  three  thousand  five 
hundred  and  seventeen  dollars  and  seven  and  a  half  cents,  bearing 
date  at  St.  Paul,  in  that  territory,  on  the  fourteenth  day  of  June, 
1856,  and  was  made  payable  to  the  order  of  the  plaintiff  six  months 
after  date^  for  value  received.     At  the  period  of  the  date  of  the 
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note,  88  well  us  at  the  time  the  suit  was  instituted,  two  of 

the  defendants,  *  William  R.  Marshall  and  Joseph  M.  [*347] 

Marshall,  were  partners,  doing  business  under  the  style 

and  firm  of  Marshall  &  Company. 

As  appears  by  the  declaration,  the  note  was  made  and  signed  by 
the  defendant  first  named  in  the  original  suit,  at  the  time  and 
place  it  bears  date. 

And  the  plaintiff  further  alleges  in  the  declaration,  that,  after 
making  and  signing  the  note,  the  same  defendant  then  and  there 
delivered  the  note  to  the  other  two  defendants;  and  that  they  then 
and  there,  by  their  partnership  name,  endorsed  the  same,  by  writing 
the  name  of  their  firm  on  the  back  of  the  note,  and  then  and  there 
ledelivered  the  same  to  the  first-named  defendant,  who  afterwards, 
and  before  the  maturity  of  the  note,  delivered  it  so  endorsed  to  the 
plaintiff.  He  also  alleges  that  the  defendants,  William  R.  Mar* 
shall  and  Joseph  M.  Marshall,  so  endorsed  the  note  for  the  pur- 
pose of  guarantying  the  payment  of  the  same,  and  of  becoming 
sureties  and  security  to  him,  as  the  payee  thereof,  for  the  amount 
therein  specified;  and  that  be,  relying  upon  their  endorsement, 
took  the  note,  and  paid  the  full  consideration  thereof  to  the  first- 
named  defendant. 

Other  matters,  such  as  due  presentment,  non-payment,  and  pro- 
test, are  also  alleged  in  the  declaration,  which  it  is  unnecessary  to 
notice  at  the  present  time,  as  the  questions  to  be  determined  arise 
out  of  the  allegations  previously  mentioned  and  described. 

Personal  service  was  made  on  each  of  the  defendants,  but  the 
one  first  named  did  not  appear ;  and  after  certain  interlocutory  pro- 
ceedings, conforming  to  the  laws  of  the  territory  and  the  practice 
of  the  court,  he  was  defaulted. 

On  the  thirty-first  day  of  December,  1855,  the  counsel  of  the 
other  two  defendants  served  notice  of  a  motion  to  strike  out  all 
that  part  of  the  declaration  which  sets  forth  the  purpose  for  which 
it  is  alleged  they  endorsed  the  note,  and  so  much  of  the  declara- 
tion, also,  as  alleges  that  the  plaintiff  took  the  note  as  payee,  rely- 
ing upon  the  endorsement,  and  paid  to  the  first-named  defendant 
the  full  consideration  thereoKj  as  before  stated.  That  mo- 
tion was  subsequently  heard  before  *the  court;  and  on  [*348] 
the  ninth  day  of  February,  1856,  was  denied  and  wholly 
overruled.  After  the  motion  was  overruled,  the  defendants,  whose 
firm  name  is  on  the  back  of  the  note,  demurred  specially  to  the 
declaration. 

None  of  the  causes  of  demurrer  need  be  stated,,  as  they  will  be 
sufficiently  brought  to  view  in  considering  the  several  propositions 
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assumed  by  the  counsel  on  the  one  side  and  the  other,  in  the  argu- 
ment at  the  bar.  Suffice  it  to  say,  that  the  demurrer  was  over- 
ruled; and  on  the  tenth  day  of  July,  1856,  judgment  was  entered 
for  the  plaintiff  against  all  of  the  defendants  for  the  amount  of  the 
note,  with  interest  and  costs. 

On  the  eighteenth  day  of  September,  1856,  the  defendants  sued 
out  a  writ  of  error,  and  removed  the  cause  into  the  supreme  court 
of  the  territory,  where  the  judgment  of  the  district  court  was  in  all 
things  affirmed;  and  on  the  fourth  day  of  February,  1857,  a  final 
judgment  was  entered  for  the  plaintiff,  that  he  recover  the  amount 
of  the  judgment  rendered  in  the  district  court,  with  interest,  costs, 
and  ten  per  cent,  damages,  amounting  in  the  whole  to  the  sum  of 
four  thousand  three  hundred  seventy-one  dollars  and  ninety-seven 
cents.  Whereupon  the  defendants  sued  out  a  writ  of  error  to  this 
court,  which  was  properly  docketed  at  the  December  term,  1857. 

All  civil  suits  in  the  courts  of  Minnesota  are  commenced  by  com- 
plaint; and  suitors  are  enjoined  by  law  in  framing  their  declara-, 
tions,  to  give  a  statement  of  the  facts  constituting  the  cause  of 
action ;  which  statement  is  required  to  be  expressed  in  ordinary 
and  concise  language,  without  repetition,  and  in  such  a  manner  as 
to  enable  a  person  of  common  understanding-  to  know  what  is  in- 
tended. 

Pursuant  to  that  requirement,  and  the  practice  of  the  courts  of 
the  territory  at  the  time  the  suit  was  commenced,  the  plaintiff  in 
this  case  set  forth  the  facts  already  recited  as  contained  in  the 
complaint  or  declaration. 

Facts  thus  stated  in  the  declaration,  pursuant  to  the  directions 
of  the  law  of  the  territory,  and  which  were  material  to  the  under- 
standing of  the  rights  of  the  parties  to  the  controversy, 
[*349]  could  not  properly  be  suppressed  by  the  court.  *  Irre- 
spective, therefore,  of  the  question  whether  or  not  tlie 
motion  of  the  defendants  to  strike  out  that  part  of  the  declaration 
was  waived,  because  not  pressed  in  the  supreme  court  of  the  terri- 
tory, no  doubt  is  entertained  by  this  court  that  the  motfon  was 
properly  overruled  by  the  district  court  upon  the  merits. 

Proof  of  the  attending  circumstances  under  which  the  defend- 
ants, William  R.  Marshall  and  Joseph  M.  Marshall,  had  placed 
their  firm  name  upon  the  back  of  the  note,  would  clearly  have 
been  admissible  in  a  trial  upon  the  general  issue;  and  if  so,  no 
reason  is  perceived  why  it  was  not  proper  for  the  plaintiff,  under 
the  peculiar  system  of  pleading  which  prevailed  in  the  courts  of 
the  territory  at  the  time  the  suit  was  commenced,  to  state  those 
circumstances  in  the  declaration.     Beyond  question,  they  were  a 
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part  of  tho  facts  constituting  the  cause  of  action ;  and  if  so,  they 
were  expressly  required  to  he  stated  by  the  law  of  the  territory 
prescribing  the  rules  of  pleading  in  civil  cases.  And  having  been 
alleged  in  pursuance  to  such  a  requirement,  and  being  material  to 
a  proper  understanding  of  the  rights  of  the  parties  to  the  suit,  it 
must  be  considered,  by  analogy  to  the  rules  of  pleading  at  common 
law,  that  they  are  admitted  by  the  demurrer. 

By  the  admitted  facts,  then,  it  appears  the  defendants,  William 
R.  Marshall  and  Joseph  M.  Marshall,  placed  their  firm  name  on 
the  hack  of  the  note  at  its  inception,  and  before  it  had  been  passed 
or  offered  to  the  plaintiff.  They  placed  their  firm  name  there  at 
the  request  of  the  other  defendant,  knowing  that  the  note  had  not 
been  endorsed  by  the  payee,  and  with  a  view  to  give  credit  to  the 
note,  for  the  benefit  of  the  immediate  maker,  at  whose  request  they 
became  a  party  to  the  same. 

Whatever  diversities  of  interpretation  may  be  found  in  the  au- 
thorities, where  either  a  blank  endorsement  or  a  full  endorsement 
is  made  by  a  third  party  on  the  back  of  a  note,  payable  to  the 
payee  or  order,  or  to  the  payee  or  bearer,  as  to  whether  he  is  to  be 
deemed  an  absolute  promisor  or  maker,  or  guarantor  or  endorser, 
there  is  one  principle  upon  the  subject  almost  universally  admitted 
by  them  all,  and  that  is,  that  the  interpretation  of  the 
contract  ought  in  every  case  to  be  *  such  as  will  carry  [  *  350  ] 
into  effect  the  intention  of  the  parties;  and  in  most  in- 
stances it  is  conceded  that  the  intention  of  the  parties  may  be 
made  out  by  parol  proof  of  the  facts  and  circumstances  which  took 
place  at  the  time  of  the  transaction.  Story  on  Prom.  Notes,  sees. 
58,  59,  and  479. 

When  a  promissory  note,  made  payable  to  a  particular  person  or 
order,  as  in  this  case,  is  first  endorsed  by  a  third  person,  such  third 
person  is  held  to  be  an  original  promisor,  guarantor,  or  endorser, 
according  to  the  nature  of  the  transaction  and  the  understanding 
of  the  parties  at  the  time  the  transaction  took  place.  If  he  put  his 
name  on  the  back  of  the  note  at  the  time  it  was  made,  as  surety  for 
the  maker,  and  for  his  accommodation,  to  give  him  credit  with  tho 
payee,  or  if  he  participated  in  the  consideration  for  which  the  note 
was  given,  he  must  be  considered  as  a  joint  maker  of  the  note. 
On  the  other  hand,  if  his  endorsement  was  subsequent  to  the  mak- 
ing of  the  note,  and  he  put  his  name  there  at  the  request  of  the 
raakcr,  pursuant  to  a  contract  with  the  payee  for  further  indulgence 
or  forbearance,  he  can  only  be  held  as  a  guarantor.  But  if  the  note 
was  intended  for  discount,  and  he  put  his  name  on  tho  back  of  it 
with  the  understanding  of  all  the  parties  that  his  endorsement^ 
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would  be  inoperative  until  it  was  endorsed  by  the  payee,  he  would 
then  be  liable  only  as  a  second  endorser  in  the  commercial  sense, 
and  as  such  would  clearly  be  entitled  to  the  privileges  which  belong 
to  such  endorsers. 

Decided  cases  are  referred  to  by  the  counsel  of  the  defendants, 
which  seemingly  deny  that  such  i)arol  proof  of  the  attending  cir- 
cumstances of  the  transaction  is  admissible  in  evidence;  but  the 
weight  of  authority  is  greatly  the  other  way,  as  is  abundantly 
shown  by  the  cases  cited  on  the  other  side.  Whenever  a  written 
contract  is  presented  for  construction,  and  its  terms  are  ambiguous 
or  indefinite,  it  is  always  allowable  to  weigh  it*  language  in  con- 
nection with  the  surrounding  circumstances  and  the  subject  matter, 
and  we  see  no  reason,  as  question  of  principle,  why  any  different 
rule  should  be  adopted  in  a  case  like  the  present.  Such  evidence 
has  always  been  received  in  the  courts  of  Massachusetts, 
[  *  351  ]  as  appears  from  *  numerous  decisions,  and  the  same  rule 
prevails  in  most  of  the  other  States  at  the  present  time. 
1  Am.  Lea.  Cas.  (4th  ed.)  322.  Repeated  decisions  to  the  same 
effect  have  been  made  in  the  courts  of  New  York,  and  until  within 
a  recent  period  it  appears  to  have  been  the  settled  doctrine  in  the 
courts  of  that  State. 

Recent  decisions,  it  must  be  admitted,  wear  a  different  aspect ; 
but  they  have  not  had  the  effect  to  produce  a  corresponding  change 
in  other  States,  and,  in  our  view,  deny  the  admissibility  of  parol 
evidence  in  cases  where  it  clearly  ought  to  be  received.  Hawkes  v. 
Phillips  et  ah  7  Grey,  284. 

Applying  these  principles  to  the  present  case,  it  is  obvious  that 
the  contract  of  the  two  defendants  whose  firm  name  is  upon  the 
back  of  the  note  was  an  original  undertaking,  running  clear  of  all 
questions  arising  out  of  the  statute  of  frauds. 

They  placed  their  names  there  at  the  inception  of  the  note,  not  as 
a  collateral  undertaking,  but  as  joint  promisors  with  the  maker, 
and  are  as  much  affected  by  the  consideration  paid  by  the  plaintiff, 
and  as  clearly  liable  in  the  character  of  original  jiromisors,  as  they 
would  have  been  if  they  had  signed  their  names  under  the  name 
of  the  other  defendant  upon  the  inside  of  the  instrument.  Numer- 
ous decisions  in  the  State  courts  might  be  cited  in  support  of  the 
proposition  as  stated,  but  we  think  it  unnecessary,  as  thqy  will 
be  found  collated  in  the  elementary  works  to  which  reference  has 
already  been  made,  and  in  many  others  which  treat  of  this  subject. 

Another  objection  to  the  right  of  recovery  in  this  case  deserves  a 
brief  notice.  It  is  insisted  by  the  counsel  of  the  defendants  that 
the  complaint  or  declaration  is  not  sufficient  to  maintain  this  suit 
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against  these  defendant«  as  original  promisors.  That  objection 
must  be  considered  in  connection  with  the  system  of  pleading 
which  prevailed  in  the  courts  of  the  Territory  at  the  time  the  suit 
was  commenced.  By  that  system,  suitors  were  only  required  to 
state  the  facts  which  constituted  the  cause  of  action.  In  this  case 
the  plaintiff  followed  that  mode  of  pleading,  and  we  think  he  has 
set  forth  enough  to  constitute  a  substantial  compliance  with  the 
law  of  the  territory  and  the  practice  of  the  court  where  the 
suit  was  instituted.  *  He  alleges,  among  other  things,  [  *  352  ] 
that  the  defendants  whose  firm  name  is  on  the  back  of 
the  note  placed  it  there  for  the  purpose  of  becoming  sureties  and 
security  to  him  as  payee  for  the  amount  therein  specified.  That 
allegation,  to  use  the  language  of  the  statute  of  Minnesota,  is  ex- 
pressed in  ordinary  and  concise  language,  and  in  such  a  manner 
as  to  be  easily  understood,  and  that  is  all  which  is  required  by  the 
law  of  the  territory  prescribing  the  rules  of  pleading  in  civil  cases. 
Under  the  system  of  pleading  which  prevailed  in  the  courts  of  the 
territory,  the  objection  cannot  be  sustained. 

The  judgment  of  the  supreme  court  of  the  territory  is  therefore 
affirmed  with  costs. 


John  P.  Jbtbr,  Plaintiff  in  Error,  v.  Jambs  Hewitt  and  others. 

22  H.  362. 
Res  Judicata. 

1.  Under  the  monition  act  of  Louisiana,  where  the  proper  notices  have  been  given,  a 
judgment  of  the  court  confirming  a  judicial  sale  is  conclusive  on  every  body. 

2.  Where  a  person  interested  in  property  so  sold  brings  a  suit  in  the  circuit  court  of  the 
United  States  to  assert  a  right  to  such  property,  he  is  bound  by  the  laws  of  Louis- 
iana and  by  the  judgment  of  her  courts. 

3.  The  proceedings  in  monition  relied  on  in  this  case  are  conclusive  of  the  rights  of  the 
parties. 

Writ  of  error  to  the  circuit  court  for  the  eastern  district  of 
Louisiana.     The  case  is  fully  stated  in  the  opinion. 

Mr.  Carlisle  and  Mr.  Badger^  for  plaintiff  in  error. 

Mr,  Benjamin^  for  defendants. 

*  Mr.  Justice  Campbell  delivered  the  opinion  of  the  court.  [  *  358  ] 
The  plaintiff  commenced  this  suit  to  recover  a  plantation 
and  slaves,  with  the  horses,  mules,  implements,  and  other  things 
enumerated  in  the  petition,  destined  to  the  use  and  convenience  of 
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the  plantation,  and  for  an  account  of  rents  and  issues  for  a  term 
of  years.  •  He  deduces  his  title  from  Christopher  Ford,  who  was  in 
possession  of  the  plantation  at  his  death,  in  1849,  through  a  con- 
veyance from  Louisa  W.  Ford,  the  widow,  executrix,  and  instituted 
heir  of  her  deceased  husband,  dated  in  November,  1850. 

The  defendants  show,  that  in  November,  1845,  two  banking  cor- 
porations of  Louisiana  (Bank  of  Louisisna  and  New  Orleans  Canal 
and  Banking  Company)  sold  to  Christopher  Ford  this  plantation 
and  twenty-eight  slaves,  for  the  price  of  $40,000,  a  portion  of  which 
was  paid  in  cash,  and  for  the  remainder  a  credit  was  given,  and 
that  Ford  mortgaged  the  property  conveyed  to  him,  and  sixty-eight 
other  slaves,  which  he  agreed  to  place  on  the  plantation.  On  the 
same  day,  he  obtained  from  the  Bank  of  Louisiana  a  loan  of  money, 
which  was  secured  by  another  mortgage  on  the  same 
[  *  359  ]  proi)erty.  At  *the  time  of  the  death  of  Ford,  he  was  in 
arrears  for  the  debt  and  interest  that  had  accrued. 

In  the  mortgage  to  the  Bank  of  Louisiana,  Ford  agrees  not  to 
alienate,  deteriorate,  or  encumber,  the  property  mortgaged,  and 
confesses  judgment  for  the  sum  of  money  to  be  paid.  He  renounces 
the  benefit  of  the  laws  that  require  property  seized  on  execution  to 
be  sold  on  credit  or  after  appraisement,  and  agrees,  that  if  the  debt 
shall  not  be  paid  according  to  the  tenor  of  the  mortgage,  then  the 
banking  company  may  obtain  an  order  of  seizure  and  sale,  and  sell 
the  mortgaged  premises  and  slaves  by  public  auction,  for  cash,  after 
an  advertisement  of  thirty  days.  He  waives  his  privilege  to  be  sued 
in  any  other  district  than  the  first  judicial  district  of  the  State,  and 
agrees  that  process  may  issue  from  the  district  court  for  the  first 
district,  or  any  other  court  in  New  Orleans  having  jurisdiction. 

The  charter  of  the  bank  provides,  that  upon  all  mortgages  exe- 
cuted under  the  act,  the  bank  shall  have  the  right  to  seize  tho 
property  mortgaged,  in  whatever  hands  it  may  be,  in  the  same 
manner  and  with  the  same  facilities  that  it  could  be  seized  in  the 
hands  of  the  mortgager,  notwithstanding  any  sale  or  change  of  the 
title  or  possession  thereof,  by  descent  or  otherwise. 

On  the  IGth  December,  1850,  after  the  conveyance  of  Mrs.  Ford  to 
the  plaintifi",  tlie  Bank  of  Louisiana  instituted  a  suit  upon  the  sec- 
ond mortgage  above  mentioned;  a  writ  of  seizure  and  sale  issued, 
and  the  property  was  advertised  for  sale  the  1st  February,  1851. 
Jeter  was  present  at  the  sale  that  took  place  on  that  day,  bid  for 
tho  i)roperty  the  sum  of  seventy  thousand  dollars,  and  it  was  ad- 
judicated to  him  at  that  price.  He  offered  a  draft  for  the  amount 
of  the  execution,  on  merchants  residing  in  New  Orleans,  and  asked 
for  time  to  go  for  the  money ;  and  these  being  refused,  the  property 
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wa8  again  offered  for  sale,  and  purchased  by  Heron  &  Hewitt  for 
the  price  of  sixty-six  thousand  dollars ;  and  thereupon  the  sheriff 
executed  a  deed  to  the  purchasers,  conformably  to  the  adjudication. 

This  sum  being  insufficient  to  discharge  the  encumbrances  on 
the  property,  proceedings  were  taken  for  the  seizure  and 
*  sale  of  other  slaves,  which  were  sold  in  September,  1851,  [  *  360  ] 
and  adjudicated  to  the  defendants. 

The  defendants  resist  the  claim  of  the  plaintiff  under  these  titles. 
The  plaintiff  objects  to  them — 

1.  That  Ford,  the  mortgager,  was  dead  at  the  commencement  of 
these  proceedings,  and  that  the  notice  issued  to  him  was  nugatory ; 
that  his  heir  and  executrix  was  not  notified  at  all,  and  did  not 
reside  in  the  parish  of  Ascension,  nor  have  any  title  to  the  planta- 
tion at  which  the  notices  of  the  seizure  were  left;  and  that  the 
plaintiff  is  not  concluded  by  his  presence  at  the  sale  and  bid  for  the 
property,  having  forbade  the  sale  before  the  offer  at  which  the 
defendants  became  the  purchasers  was  made. 

2.  That  the  sale  was  irregular  and  illegal,  in  respect  of  the  no- 
tice of  the  seizure,  the  advertisements,  appraisement,  and  refusal 
to  allow  the  plaintiff  time  to  complete  his  purchase. 

3.  That  the  fifth  district  court  was  not  authorized  to  entertain  a 
suit  for  a  thing  in  the  parish  of  Ascension;  and  that,  if  consent 
could  give  jurisdiction,  the  consent  given  by  Ford  in  his  mortgage 
was  personal  and  binding  only  in  respect  to  his  own  privilege,  and 
did  not  affect  his  heir  or  her  assignee. 

The  purchasers,  Heron  &  Hewitt,  in  April,  1852,  applied  to  the 
district  court  of  New  Orleans,  under  a  statute  of  Louisiana,  for  a 
MONITION,  citing  all  persons  who  can  set  up  any  right  to  the  prop- 
erty adjudicated,  in  consequence  of  any  informality  in  the  order, 
decree,  or  judgment  of  the  court,  under  which  the  sale  was  made, 
or  any  irregularity  or  illegality  in  the  appraisements,  and  adver- 
tisements, in  time  or  manner  of  sale,  or  for  any  other  defect  what- 
soever ^  to  show  cause  why  the  sale  so  made  should  not  be  confirmed 
and  homologated,  and  after  due  proceedings  in  the  premises,  that 
the  said  sales  be  confirmed,  homologated,  and  made  the  final  judg- 
ment of  the  court. 

The  executrix  (Louisa  W.  Ford)  appeared  to  this  monition,  and 
made  opposition  to  the  homologation  of  the  sale,  and  disclosed  at 
large  the  objections  above  specified,  and  prayed  that  the  sale  be 
declared  null  and  void,  and  that  the  property  might  be  restored  to 
her  possession. 

*  To  this  opposition  Heron  &  Hewitt  replied,  that  they  [  *  361  ] 
were  bona  fide  purchasers  at  a  public  sale  by  the  sheriffs 
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of  Ascension,  under  a  writ  from  the  court,  without  any  knowledge 
of  neglect,  or  illegality,  or  want  of  jurisdiction ;  that  tho  opponent 
had  sold  her  interest  in  the  property,  and  was  estopped  to  oppose 
the  sale  hy  her  acts.  They  pleaded  that  the  mprtgage  contained 
a  confession  of  judgment,  and  no  notice  was  necessary  to  any  one 
to  obtain  a  judgment;  and  assert  there  is  no  just  cause  to  deny  the 
homologation  of  the  sales. 

The  district  court,  at  the  November  term,  1852,  entered  an  order 
describing  the  property  embraced  in  the  sheriffs  deed,  and  reciting 
the  facts  relative  to  the  grant  of  the  monition,  and  the  motion  for 
the  homologation  of  the  sale,  and  conclude: 

**The  court  being  satisfied,  from  inspection  of  the  record  and 
evidence  adduced,  that  all  the  formalities  of  the  law  have  been 
complied  with  ;•  that  the  advertisements  required  have  been  inserted 
and  published  for  the  space  of  time  and  in  the  manner  required  by 
law ;  that  the  property  has  been  correctly  described,  and  the  price 
at  which  it  was  purchased  truly  stated  ;  and  there  being  but  one 
opposition  filed  thereto,  to  wit,  by  Mrs.  Christopher  Ford,  it  is 
adjudged  and  decreed  that  said  sherifiTs  sale  be  confirmed  and 
homologated  according  to  law,  in  so  far  as  the  same  has  not  been 
opposed." 

The  cause  was  continued  in  the  district  court,  upon  the  opposi- 
tion proceedings  of  Mrs.  Ford. 

In  June  1853,  the  district  court  rendered  the  judgment  upon 
this  opposition,  that  the  sale  was  null  and  void,  for  the  reasons 
pleaded,  and  condemned  the  petitioners  (Hewitt  &  Heron)  to  costs. 
An  appeal  was  taken  to  the  supreme  court  of  Louisiana.  That 
court  rendered  its  judgment  in  1854. 

The  court  say :  The  appellants  are  bona  fide  purchasers  at  a 
judicial  sale  of  the  plantation  and  slaves,  at  the  instance  of  a  mort- 
gage creditor,  at  a  fair  price,  which  has  been  paid,  and  possession 
taken,  and  improvements  made.  That,  as  executrix,  Mrs.  Ford  had 
done  nothing,  except  to  obtain  probate  of  the  will,  and  as  heir  she 
has  sold  her  interest  to  Jeter  in  the  estate,  he  covenant- 
[  *  362  ]  ing  to  pay  the  debts,  and  that  she  gave  him  a  power  *to 
sell  and  administer  the  estate.  That  Jeter  had  failed  to 
comply  with  his  bid  at  the  sheriff's  sale,  and  that  then  the  appel- 
lants had  become  the  purchasers,  settled  with  mortgage  creditors, 
and  took  possession.  '^  Under  these  circumstances,"  the  court 
conclude,  '^we  think  it  inequitable  to  permit  this  sale  to  be  ques- 
tioned by  the  executrix,  whom  we  consider  as  merely  attempting 
to  aid  Jeter,  her  vendee  and  agent,  in  a  speculation,  at  the  ex- 
pense of  these  bona  fide  purchasers,  under  the  guise  of  representing 
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a  small  minority  of  the  creditors,  whom  she  personally  and  Jeter 
are  bound  to  pay.  It  is  obvious,  under  the  facts  above  stated,  that 
neither  of  them,  Jeter  and  Mrs.  Ford,  would  be  permitted  person- 
ally to  question  the  sale,  on  account  of  the  alleged  informalities." 
And  thereupon  the  decree  of  the  district  court  was  reversed,  and 
the  opposition  dismissed,  reserving  to  the  creditors  their  right,  if 
any,  to  sue  for  a  rescission  of  the  sale.  Bank  of  Louisiana  v.  Ford, 
9  Ann.  299. 

The  efi^t  of  the  judgment  confirming  and  homolgating  the  sale 
is  declared  in  the  statute  that  authorizes  the  monition  to  issue,  in 
favor  of  purchasers  of  property  *'at  sheriflTs  sales,"  at  those  ''made 
by  the  syndics  of  insolvents'  estates,"  at  those  **made  by  the  au- 
thority of  justice,"  or  of  courts,  and  to  enable  them  *'to  protect 
themselves  from  eviction  from  the  property  so  purchased,"  and 
"from  any  responsibility  to  the  possessors  of  the  same."  It 
confers  upon  the  order  made  by  the  court  upon  the  monition,  ''the 
authority  of  res  judicata j**  so  as  to  operate  "as  a  complete  bar 
against  all  persons,  whether  of  age  or  minors,  whether  present  or 
absent,  who  may  thereafter  claim  the  property  so  sold,  in  conse- 
quence of  all  illegality  or  informality  in  the  proceedings,  whether 
before  or  after  judgment ;  "  and  the  judgment  of  homologation  is 
to  be  received  and  considered  "as  full  and  conclusive  proof  that  the 
sale  was  duly  made  according  t5  law,  in  virtue  of  a  judgment  or 
order  legally  and  regularly  pronounced  on  the  interest  of  the  par- 
ties duly  represented,"  saving  and  excepting,  "that  it  shall  not 
render  a  sale  valid  made  in  virtue  of  a  judgment,  when  the  party 
cast  was  not  duly  cited  to  make  defense." 

The  judgment  of  the  district  court  homologating  the 
sale  *  concluded  all  parties  except  Mrs.  Ford,  who  had  [*363] 
filed  opposition  to  the  order.  Subsequently  the  supreme 
court  overruled  her  opposition,  assigning  as  the  reason  that  the 
sale  was  fair,  the  purchasers  bona  fide,  and  the  opponent  had  no 
interest  in  the  subject  of  contest.  The  plaintiff,  whether  we  con- 
sider him  as  acting  independently  or  in  connection  with  Mrs.  Ford, 
and  under  the  '^ guise  of  her  name"  and  character,  is  affected  by 
these  orders. 

By  the  very  terms  of  the  statute,  all  the  objections  that  apply  to 
the  manner  of  conducting  the  sale  and  to  the  form  of  the  judgment 
are  cut  off  by  the  judgment  of  homologation. 

The  only  question  that  the  judgment  leaves  open  is,  whether  the 
court  that  rendered  the  original  judgment  had  jurisdiction  of  the 
person.  But  this  question  was  presented  to  the  district  court  and 
the  supreme  court  upon  the  opposition  of  Mrs.  Ford,  in  the  same 
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manner  in  which  it  is  presented  to  this  court.     The  facts  of  the 
death  of  Ford,  the  probate  of  his  will  in  the  parish  of  Ascension 
before  the  order  of  seizure,  the  seizure  within  three  days  from  the 
ate  of  the  order,  the  notice  directed  to  Ford,  and  left  at  the  house 
f  the  overseer,  in  the  absence  of  Mrs.  Ford,  and  after  her  sale  to 
eter,  the  presence  of  Jeter  at  the  sale,  the  adjudication  to  him  of 
the  property  upon  his  bid,  and  the  resale  upon  his  neglect  to  com- 
ply with  the  terms  of  the  sale,  and  the  purchase  by  Heron  & 
Hewitt,  with  the  sheriff's  deeds  to  him,  were  presented  to  those 
courts  upon  the  evidence  that  has  been  submitted  to  this  court. 

The  decision  of  the  supreme  court  of  Louisiana  was,  that  as  ex- 
ecutrix, Mrs.  Ford  did  not  really  and  truly  represent  the  interest 
of  the  creditors  of  her  husband  in  her  opposition,  and  that  she  used 
that  title  to  protect  her  own  interest  and  that  of  Jet^jr,  her  agent 
and  vendee — but  that  they  would  not  be  permitted  ^'personally  to 
question  the  sale,  on  the  score  of  the  alleged  irregularities." 

The  authority  of  res  judicata  as  a  medium  of  proof  is  acknowl- 
edged in  the  civil  code  of  Louisiana ;  and  its  precise  effect  in  the  par- 
ticular case  under  consideration  is  ascertained  in  the  statute 
[  *  364  ]  that  allows  the  proceeding  by  monition.  Under  the  ♦sys- 
tem of  that  State,  the  maintenance  of  public  order,  the  re- 
pose of  society,  and  the  quiet  of  families,  require  that  what  has  been 
definitely  determined  by  competent  tribunals  shall  be  accepted  as 
irrefragable  legal  truth.  So  deeply  is  this  principle  implanted  in 
her  jurisprudence,  that  commentators  upon  it  have  said,  the  res  Judi- 
cata renders  white  that  which  is  black,  and  straight  that  which  is 
crooked.  Facit  excurvo  rectum,  ex  albo  nigrum.  No  other  evi- 
dence can  afford  strength  to  the  presumption  of  truth  it  creates, 
and  no  argument  can  detract  from  its  legal  efficacy. 

The  jurisdiction  of  the  courts  of  the  United  States,  in  cases  like 
the  present,  is  derived  exclusively  from  the  fact  that  the  parties  are 
citizens  of  different  States.  The  rights  of  these  parties  originate 
in  the  law  of  Louisiana,  and  must  be  ascertained  by  a  reference  to 
the  principles  adopted  and  administered  by  her  constituted  author- 
ities. We  are  not  invested  with  power  to  review  the  sentences  of 
her  courts,  except  in  a  few  cases  arising  under  the  constitution  and 
laws  of  the  United  States;  nor  is  it  our  province  to  augment  or 
diminish  their  value,  or  to  place  any  different  estimate  upon  them 
than  they  have  in  the  municipal  code  of  the  State.  They  are 
entitled  to  the  same  force  and  effect  here  as  they  have  in  Louis- 
iana. 

The  statement  of  the  case  of  these  parties  shows  conclusively  that 
the  whole  subject  of  this  controversy  has  been  legally  submitted 
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to  the  tribunals  of  Louisiana^  and  that  the  adjudication  was  in 
favor  of  the  defendants. 

This  was  the  decision  of  the  circuit  court  of  the  United  States  in 
Louisiana,  from  whose  judgment  this  writ  of  error  has  been  taken. 
It  remains  for  us  only  to  affirm  that  judgment. 

Judgment  affirmed. 


William  H.  Aspinwall  and  others,  v.  The  Board  of  Commissioners 
OP  THE  County  op  Daviess. 

22  H.  364. 
CouiTTY  Bonds. 

1.  Where  the  charter  of  a  railroad  company  authorized  the  coanties  through  which 
the  road  ran  lo  take  stock  and  issue  bonds  in  payment,  neither  the  charter  nor  the 
vote  of  the  citizens  in  favor  of  a  subscription  constitute  a  contract  with  the  company 
until  the  subscription  is  actually  made  by  the  proper  officers  of  the  county. 

2.  An  amendment  to  the  constitution  of  the  State,  made  after  the  vote  and  before  the 
subscription,  forbid  the  counties  from  loaning  their  credit  or  borrowing  money  to  pay 
such  subscriptions;  and  the  bonds  issued  alter  this  in  payment  of  a  subscription  made 
after  the  new  constitution  went  into  effect  were  void. 

This  case  came  to  this  court  on  a  certificate  of  division  of  opinion 
between  the  judges  of  the  circuit  court  for  the  district  of  Indiana.  • 
The  nature  of  the  questions  certified  and  the  facts  of  the  case  are 
stated  in  the  opinion. 

Mr.  Vinton^  Mr.  Benjamin^  and  Mr.  Judahy  for  plaintiffs. 

Mr.  Porter  and  Mr.  McDonald^  for  defendants. 

*  Mr.  Justice  Nelson  delivered  the  opinion  of  the  court.  [  *  3*74  ] 

The  case  comes  up  from  the  circuit  court  of  the  United 
States  for  the  district  of  Indiana. 

The  suit  was  brought  by  the  plaintiffs  against  the  board  of  com- 
missioners of  the  county  of  Daviess,  to  recover  two  installments  of 
interest  accruing  upon  certain  bonds  issued  by  the  board  for  stock 
subscribed  to  the  Ohio  and  Mississippi  Railroad  Company ;  and  on 
the  hearing  the  following  questions  arose,  upon  which  the  judges 
of  the  court  divided  in  opinion. 

1.  Whether,  by  the  said  act  of  incorporation  of  the  said  railroad 
company,  and  the  amendment  thereto  of  January  15,  1849,  any 
such  right  to  county  subscriptions  vested  in  said  company 
as  would  exclude  the  operation  of  the  new  constitution  *  of  [  *  375  ] 
Indiana,  which  took  effect  on  the  Ist  day  of  November, 
1851.  ^  . 
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2.  Whether,  by  virtue  of  the  said  acts,  and  of  the  said  election 
in  the  declaration  set  forth,  the  Ohio  and  Mississippi  Railroad 
Company  acquired  any  such  right  to  the  subscription  of  the  defend- 
ants as  would  be  protected  by  the  constitution  of  the  United  States 
against  the  new  constitution  of  Indiana,  which  took  effect  on  the 
Ist  day  of  November,  1851. 

The  charter  of  the  railroad  company,  passed  February  14,  1848, 
provides  that  it  should  be  lawful  for  the  county  commissioners 
through  which  the  road  passed  to  subscribe  for  stock  on  behalf  of 
the  county,  at  any  time  within  five  years  after  the  opening  of  the 
books  of  subscription,  if  a  majority  of  the  qualified  voters  of  said 
county,  at  an  annual  election,  shall  vote  for  the  same. 

The  amended  act  of  January  15,  1849,  made  the  holding  of  the 
election  in  the  county  peremptory  on  the  first  Monday  of  March 
(then)  next,  to  determine  the  question  of  subscription  or  not  to  the 
stock. 

The  election  was  held  in  pursuance  of  this  law,  and  a  majority 
of  the  votes  of  the  county  cast  in  favor  of  the  subscription.  This 
was  on  the  first  Monday  of  March,  1849;  and  on  the  10th  Septem- 
ber, 1852,  the  board  of  commissioners,  in  pursuance  of  the  acts 
and  of  election  aforesaid,  subscribed  for  six  hundred  shares  of  the 
stock  of  the  railroad  company,  of  the  value  of  $50  per  share,  in 
the  whole  amounting  to  $30,000,  and  in  payment  of  said  stock 
issued  thirty  bonds,  of  $1,000  each,  duly  signed  and  sealed  by  the 
president  of  the  board  of  commissioners,  and  attested  by  the  auditor 
of  the  county,  and  delivered  the  same  to  the  president  and  directors 
of  the  railroad  company.  By  the  terms  of  the  obligations,  they 
were  made  payable  at  the  North  River  Bank  in  the  city  of  New 
York,  twenty-five  years  from  date,  to  the  railroad  company  or 
bearer,  with  interest  at  the  rate  of  six  per  cent,  per  annum,  pay- 
able annually  on  the  1st  March,  at  the  bank  aforesaid,  upon  the 
presentation  and  delivery  of  the  proper  coupons  attached,  signed 
by  the  auditor  of  the  said  county.     The  plaintiflfe  are  the  holders 

and  owners  of  sixty  of  these  coupons. 
[  *  376  ]       *  The  new  constitution  of  the  State  of  Indiana  contains 
the  following  provision : 

**No  county  shall  subscribe  for  stock  in  any  incorporated  com- 
pany, unless  the  same  be  paid  for  at  the  time  of  such  subscription; 
nor  shall  any  county  loan  its  credit  to  any  incorporated  company, 
nor  borrow  money  for  the  purpose  of  taking  stock  in  any  such  com- 
pany."    Sec.  6,  art.  10,  constitution  of  Indiana. 

This  constitution  took  effect  on  the  Ist  November,  1851.  The 
subscription  was  not  made  nor  bonds  issued  by  the  board  of  oom- 
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missioncrs  of  tho  county^  as  we  have  seen,  until  the  10th  September, 
1852.  The  question  therefore  arises  whether  the  subscription  and 
bonds,  thus  made  and  issued  after  the  constitution  went  into  effect^ 
were  not  forbidden  by  the  6th  section  of  the  10th  article  above 
cited,  and  therefore  null  and  void. 

The  precise  question  first  presented  by  the  court  below,  upon 
which  the  judges  divided,  is  as  follows : 

Whether,  by  the  said  act  of  incorporation  of  said  railroad  com- 
pany, and  the  amendment  thereto  of  January  15,  1849,  any  such 
right  to  county  subscriptions  vested  in  said  company  as  would 
exclude  the  operation  of  the  new  constitution  of  Indiana,  which 
took  eflTect  on  the  1st  November,  1851. 

The  question  admits,  at  least  by  implication,  that  this  sixth 
section  of  the  constitution  applies  to  the  acts  of  the  board  of  com- 
missioners, in  making  the  subscription  and  issuing  the  bonds;  but 
presents  the  question,  whether,  at  the  time  it  went  into  effect,  there 
was  not  such  a  right  to  the  subscription  and  bonds  vested  in  the 
railroad  company  as  could  be  upheld,  notwithstanding  the  consti- 
tutional prohibition? 

This  view  is  sought  to  be  sustained  by  force  of  the  10th  section 
of  the  Ist  article  of  the  constitution  of  the  United  States,  which 
provides  that  no  State  shall  pass  any  law  ^^  impairing  the  obligation 
of  contracts." 

The  argument  is,  that  the  provisions  in  the  railroad  charter  and 
amendment,  conferring  power  upon  the  board  of  commissioners  of 
the  county,  and  making  it  their  duty  to  subscribe  for  stock, 
and  issue  bonds  therefor,  if  a  majority  of  the  *  qualified  [  *  377  ] 
voters  of  the  county  should  determine  at  an  election  in 
favor  of  the  same,  import  a  contract  with  the  railroad  company  on 
behalf  of  the  State,  which  is  protected  by  the  clause  referred  to  in 
the  constitution  of  the  United  States ;  and  hence  the  State  consti- 
tutional prohibition  is  inoperative  to  annul  the  subscription  or  the 
bonds.  That  this  right  to  the  subscription  and  bonds,  resting  upon 
a  contract  in  the  charter,  is  unaffected  by  any  subsequent  statute  or 
organic  law  of  the  State. 

Without  stopping  to  inquire  whether  or  not  the  power  conferred 
upon  the  board  of  commissioners  in  the  charter  and  amendments  of 
the  railroad  company,  in  the  form  and  with  the  conditions  therein 
mentioned^  constitutes  a  contract,  the  court  is  of  opinion  that,  in 
view  of  the  body  upon  which  the  power  is  conferred,  and  of  the 
nature  of  the  power  itself,  no  such  contract  existed,  if  any,  as  is 
contemplated  by  this  clause  of  the  federal  constitution.  The  power 
or  authority  contained  in  the  charter,  and  out  of  which  the  right  in 
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question  is  claimed  to  arise,  is  conferred  upon  the  county,  a  public 
corporation  or  civil  institution  of  government,  and  upon  public 
officers  employed  in  administering  its  laws;  and  the  power  or  au- 
thority itself  concerns  this  body  in  its  public  political  capacity. 

Chief  Justice  Marshall  observed,  in  Dartmouth  College  v.  Wood- 
ward, (4  Wh.  627,)  that  the  word  contract,  in  its  broadest  sense, 
would  comprehend  the  political  relations  between  the  government 
and  its  citizens;  would  extend  to  offices  held  within  a  State  for 
State  purposes,  and  to  many  of  those  laws  concerning  civil  institu- 
tions, which  must  change  with  circumstances  and  be  modified  by 
ordinary  legislation,  which  deeply  concern  the  public,  and  which, 
to  preserve  good  government,  the  public  judgment  must  control. 
But,  he  observes,  the  framers  of  the  constitution  did  not  intend 
to  restrain  the  States  in  the  regulation  of  their  civil  institutions 
adopted  for  internal  government,  and  that  the  instrument  they 
have  given  us  is  not  to  be  so  construed,  (p.  629.)  And  Mr.  Justice 
Washington  observed,  in  the  same  case,  (p.  663,)  in  respect  to  pub- 
lic corporations,  which  exist  only  for  public  purposes,  such  as  towns, 
cities,  &c.,  the  legislature  may,  under  proper  limitations, 
[*378]  *  change,  modify,  enlarge,  or  restrain  them  ;  securing, 
howTever,  the  property  for  the  use  of  those  for  whom,  and 
at  whose  expense,  it  was  purchased.     (See  also  pages  693,  694.) 

It  would  be  difficult  to  mention  a  subject  of  legislation  of  more 
public  concern,  or  in  a  greater  degree  aflTecting  the  good  govern- 
ment of  the  county,  than  that  involved  in  the  present  inquiry. 
The  power  conferred  upon  the  board  of  commissioners  by  the  pro- 
visions in  the  charter,  among  other  things,  embraced  the  power  of 
taxation,  this  being  the  ultimate  resort  of  paying  both  the  principal 
and  interest  of  the  debt  to  be  incurred  in  the  subscription  and 
issuing  of  the  bonds. 

The  second  question  presented,  upon  which  the  judges  differed, 
is  as  follows : 

Whether,  by  virtue  of  said  acts,  and  of  the  said  election  in  the 
declaration  set  forth,  the  Ohio  and  Mississippi  Railroad  Company 
acquired  any  such  right  to  the  subscription  of  the  defendants  as 
would  be  protected  by  the  constitution  of  the  United  States  against 
the  new  constitution  of  Indiana,  which  took  effect  the  1st  Novem- 
ber, 1851. 

The  act«  of  1848  and  1849,  already  referred  to,  made  it  the  duty 
of  the  board  of  commissioners  to  subscribe  for  the  stock,  if  a  ma- 
jority of  the  qualified  voters  at  an  election  determined  in  favor  of 
the  subscription. 

The  election  took  place  on  the  first  Monday  of  March,  1849,  when 
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a  majority  of  the  votes  was  cast  for  the  subscription.  The  consti- 
tution of  Indiana  took  effect  1st  November,  1851.  But  the  sub- 
scription was  not  made  till  the  10th  September,  1852,  and  the  bonds 
were  issued  after  this  date.  It  is  insisted  that  the  contract  of  sub- 
scription became  complete  when,  at  the  election,  a  majority  of  the 
votes  was  cast  in  its  favor,  and  did  not  require  the  form  of  a  sub- 
scription on  the  books  for  the  stock  of  the  railroad  company  to  make 
it  obligatory  upon  the  parties;  and  which,  if  true,  it  is  agreed  the 
contract  would  be  protected  within  the  constitution  of  the  United 
States,  as  it  would  then  have  been  complete  before  the  constitutional 
prohibition  of  Indiana.  But  the  court  is  unable  to  concur  in  this 
view.  It  holds,  that  a  subscription  was  necessary  to  create  a  con- 
tract binding  upon  the  county,  on  one  side,  to  take  the 
♦stock  and  pay  in  the  bonds;  and  upon  the  other,  to  [*379] 
transfer  the  stock,  an!  receive  the  bonds  for  the  same. 
Until  the  subscription  is  made,  the  contract  is  unexecuted,  and 
obligatory  upon  neither  party. 

We  have  arrived  at  the  conclusion  that  both  of  the  questions 
presented  to  us  by  the  court  below  must  be  answered  in  the  nega- 
tive with  some  reluctance,  as,  for  aught  that  appears  in  the  case, 
the  subscription  to  the  stock  by  the  board  of  commissioners  was 
made  and  the  bonds  issued  in  good  faith  to  the  railroad  company, 
and  also  sold  by  it,  and  purchased  by  the  plaintiff  in  confidence  of 
their  validity ;  but,  after  the  best  consideration  the  court  has  been 
able  to  give  the  case,  it  has  been  compelled  to  hold,  for  the  reasons 
above  stated,  that  the  subscription  was  made,  and  the  bonds  issued, 
in  violation  of  the  constitution  of  Indiana,  and  therefore  without 
authority,  and  void. 

We  have  not  been  able  to  find  that  the  courts  of  Indiana  have 
passed  upon  this  clause  of  their  constitution,  and  have,  therefore, 
been  obliged  to  expound  it  with  the  best  lights  before  us.  Wo 
should  have  felt  very  much  relieved,  if  a  construction  had  been 
given  to  it  by  the  judicial  authorities  of  the  State,  and  have  readily 
followed  it. 

Order, 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of  Indi- 
ana, and  on  the  points  or  questions  on  which  the  judges  of  the 
said  circuit  court  were  opposed  in  opinion,  and  which  were  certified 
to  this  court  for  its  opinion  agreeably  to  the  act  of  congress  in  such 
case  made  and  provided,  and  was  argued  by  counsel.  On  consid- 
eration whereof,  it  is  the  opinion  of  this  court : 

1.  That  by  the  act  of  incorporation  of  the  Ohio  and  Mississippi 
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Railroad  Company  of  the  14th  February,  1848,  and  the  amendment 
thereto  of  January  15th,  1849,  no  such  right  to  county  subscrip- 
tions vested  in  said  company  as  excluded  the  operation  of  the  new 
constitution  of  Indiana,  which  took  effect  on  the  1st  day  of  Novem- 
ber, 1851. 
[*380]  *2.  That  by  virtue  of  the  said  acts,  and  of  the  said 
election  in  the  declaration  set  forth,  the  Ohio  and  Missis- 
sippi Railroad  Company  acquired  no  such  right  to  the  subscription 
of  the  defendants  as  would  be  protected  by  the  constitution  of  the 
United  States  against  the  new  constitution  of  Indiana,  which  took 
effect  on  the  1st  day  of  November,  1851.  Whereupon  it  is  now 
here  ordered  and  adjudged  by  this  court,  that  it  be  so  certified  to 
the  said  circuit  court. 


Adam  Ogilvie  and  others,  Appellants,  v.  The  Knox  Insurance  Com- 
pany and  others, 

22  n.  380. 
Creditor's  Bill  aqainst  Shareholders  of  a  Corforatioh. 

1.  A  court  of  equity  has  jurisdiction  to  compel  the  stockholders  to  pay  the  sums  unpaid 
on  their  stock  subscription  of  an  insolvent  corporation  on  a  bill  filed  by  a  judgment 
creditor. 

2.  After  the  subscribers  to  the  stock  of  an  insurance  company  have  organized  the  cor- 
poration and  paid  the  first  iastallment,  and  conducted  the  business  for  several  years 
in  expectation  of  large  profits,  it  is  too  late,  when  ttiey  found  that  the  losses  exceeded 
the  profits,  to  set  up  the  want  of  truth  in  representations  made  to  them  when  they 
subscribed  for  the  stock. 

3.  In  such  a  bill,  where  the  object  is  to  obtain  satisfaction  of  plaintifiTs  judgment,  it  is 
not  indispensable  that  all  the  creditors  or  all  the  shareholders  should  be  parties  to 
the  suit. 

Appeal  from  the  circuit  court  for  the  district  of  Indiana.     The 
case  is  fully  stated  in  the  opinion. 

Mr,  Gillet  and  Mr.  Judahy  for  appellants. 

Mr,  Crawford^  for  appellees. 

[  *  387  ]  *  Mr.  Justice  Gribr  delivered  the  opinion  of  the  court. 
The  complainants  in  this  case  are  judgment  creditors  of 
the  Knox  Insurance  Company.  The  numerous  other  defendants 
are  stockholders  of  the  company,  and  are  severally  charged  as  debt- 
ors to  it,  for  the  unpaid  portion  of  the  stock  subscribed  by  them. 

The  company  is  insolvent,  or  at  least  is  unable  to  pay  its  credit- 
ors, without  calling  in  the  capital  subscribed  and  secured,  but  not 
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actually  paid  in  cash.  This  it  has  failed  or  refused  to  do.  This  bill 
is  filed  to  compel  these  stockholders  or  debtors  to  the  corporation 
to  pay  the  amount  of  their  debts,  in  order  that  the  creditors  of  the 
company  may  obtain  satisfaction. 

The  bill  was  taken  pro  confeseo  as  against  the  corporation.  The 
other  defendants,  being  corporators,  are  consequently  concluded  as 
to  the  averments  of  the  bill  affecting  them  as  such.  As  stock- 
holders who  have  not  paid  in  the  whole  amount  of  the  stock  sub- 
scribed and  owned  by  them,  they  stand  in  the  relation  of  debtors 
to  the  corporation  for  the  several  amounts  due  by  each  of  them.  As 
to  them,  this  bill  is  in  the  nature  of  an  attachment,  in  which  they 
are  called  on  to  answer  as  garnishees  of  the  principal  debtor. 

Where  a  number  of  special  partners  are  incorporated  to  carry  on 
the  business  of  insurance,  the  stock  subscribed  and  owned  by  the 
several  stockholders  or  partners  constitutes  the  capital  or  fund  pub- 
licly i)ledged  to  all  who  deal  with  them.  Insurance  companies  or 
corporations,  unless  they  have  the  privilege  of  using  their  capital 
for  banking  purposes,  seldom  require  the  actual  payment 
of  it  all  in  cash.  Contracts  of  *  insurance  or  indemnity,  [  *  388  ] 
though  not  literally  **  gaming  contracts,"  are  nevertheless 
in  the  nature  of  wagers  against  the  happening  of  a  certain  event. 
The  calculation  of  chances  is  greatly  in  favor  of  the  insurer.  In 
a  large  number  of  policies,  it  is  but  reasonable  to  expect  that  the 
amount  of  premiums  will  exceed  that  of  the  losses.  The  insured 
are  thus  made  to  pay  one  another,  and  with  common  good  fortune 
afford  an  overplus  to  make  a  dividend  for  the  insurers.  Hence  the 
Knox  Insurance  Company,  like  others  of  the  same  description,  did 
not  require  their  stockholders  to  pay  in  cash  more  than  ten  per 
cent,  of  their  several  shares.  They  were  allowed  to  retain  the 
remaining  ninety  per  cent,  in  their  own  possession,  substituting 
therefor  their  bonds,  or  other  securities.  Thus  every  stockholder 
became  a  borrower  from,  and  debtor  to,  the  capital  stock  of  the 
company.  If  in  the  course  of  events  the  chances  were  favorable,  a 
dividend  of  twenty  per  cent,  on  capital  would  give  a  profit  of  two 
hundred  on  the  money  actually  paid  out  by  them.  On  the  con- 
trary, if  they  were  adverse,  the  capital  represented  by  securities 
must  necessarily  be  paid  in  to  satisfy  the  just  debts  of  the  com- 
pany. 

The  ninety  per  cent,  retained  by  the  stockholders  is  as  much  a 
part  of  the  capital  pledged  as  the  cash  actually  paid  in.  When 
that  portion  of  the  capital  represented  by  these  securities  is  required 
to  pay  the  creditors  of  the  company,  the  stockholders  cannot  be 
allowed  to  refuse  the  payment  of  them,  unless  they  show  such  an 
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equity  as  would  entitle  them  to  a  preference  over  the  creditors,  if 
the  capital  had  been  paid  in  cash. 

Let  us  now  examine  their  defense,  and  see  if  they  have  estab- 
lished such  an  equity. 

They  do  not  deny  that  they  paid  the  ten  per  cent.,  gave  their 
securities  for  the  balance,  and  have  received  their  certificates  for 
their  several  shares  of  stock ;  but  they  contend  that  they  are  not 
bound  to  pay  these  securities,  because  the  agent  of  the  corporation, 
who  took  the  subscriptions  of  stock,  made  certain  representations 
concerning  the  state  of  the  affairs  of  the  corporation,  which  were 
not  true;  and,  as  a  consequence  thereof,  they  are  not  bound  to  pay 

these  securities. 
[  *  389  ]  *  The  numerous  defendants,  with  some  immaterial  va- 
riations and  qualifications,  adopt  the  answer  of  their  co- 
defendant,  Collum,  which  we  shall  give  verhatim  from  the  record, 
to  show  we  have  not  misstated  or  mistaken  the  nature  of  the  de- 
fense set  up. 

*'And,  by  the  way  of  defense  to  said  suit,  said  Collum  alleges 
that  just  before  he  gave  said  note,  accepted  said  first  bill,  Robert 
N.  Carnan,  an  agent  of  said  insurance  company,  came  to  Jefferson- 
ville  to  procure  persons  there  to  give  notes  and  bills  for  stock  in 
said  insurance  company ;  and  in  order  to  induce  said  Collum  to 
give  his  said  note,  and  accept  said  first  bill  for  such  stock,  said 
Carnan,  as  such  agent,  then  and  there  falsely  and  fraudulently 
said  and  represented  to  said  Collum,  and  in  his  hearing,  that  stock 
in  said  insurance  company  to  the  amount  of  seventy-five  dollars 
had  then  been  subscribed  for  at  Vincennes,  and  on  the  Wabash 
river,  and  all  of  said  amount  had  then  been  paid  or  secured  as  the 
charter  of  said  insurance  company  required.  Said  Collum  did  not 
then  know,  nor  then  have  the  means  of  knowing,  to  the  contrary 
of  said  representations,  and  he  fully  believed  them  to  be  true,  and 
with  that  belief  he  gave  his  said  note,  and  accepted  said  two  bills 
for  stock  in  said  insurance  company  ;  and  if  he  had  not  fully* 
believed  said  representations,  he  would  not  have  given  said  note 
nor  accepted  said  bills,  or  either  of  them.  At  the  time  said  repre- 
sentations were  so  made,  and  said  given  and  said  first  bill  accepted, 
there  had  not  been  more  than  twenty-five  thousand  dollars  of  stock 
in  said  insurance  company  subscribed  for  and  paid  and  secured,  as 
said  charter  required,  at  Vincennes,  on  the  Wabash  river,  which 
said  Curnan  then  well  knew.  Said  Carnan  also,  at  and  just  before 
said  Collum  made  his  said  note  and  accepted  his  said  first  bill,  rep- 
resented to  him  that  said  insurance  company  then  had  $40,000 
of  funds  on  hand,  mostly  in  eastern  exchange,  which  they  could  not 
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dispose  of  at  Vincennes,  and  they  wished  to  get  stockholders  at 
Jeffersonville,  so  as  to  have  an  officer  of  said  insurance  company 
there,  and  they  would  then  send  those  funds  there  to  be  sold  and 
used.  Said  Collum  did  not  then  know,  and  had  no  means 
of  knowing,  to  the  contrary  of  said  *  representation,  but  [*390] 
he  believed  it,  and  it  was  a  strong  inducement  with  him 
to  make  his  said  note  and  accept  his  said  bills  ;  yet  he  is  now  in- 
formed and  believes  said  representation  was  grossly  false,  and  that 
said  insurance  company  did  not  at  that  time  have  and  had  not  at 
any  time  had  that  sum  or  anything  like  that  sum  of  money  on 
hand,  and  mostly  in  eastern  exchange,  which  they  could  not  dis- 
pose of  at  Vincennes." 

Carnan,  who  was  examined  as  a  witness  denies  the  charges  made 
in  this  answer,  and  declares  that  he  was  not  authorized  by  the 
company  to  make  such  representations,  and  did  not  make  them. 

To  establish  their  defense,  several  of  the  defendants  themselves 
were  called  as  witnesses,  alleging  that,  as  their  responsibility  was 
several,  and  not  joint,  each  one  may  be  called  as  a  witness  for  all 
the  rest.  Much  of  the  argument  of  this  case  has  been  expended 
on  the  question  of  the  competency  of  these  witnesses  to  testify  in 
their  own  case  ;  but  we  do  not  think  it  necessary  to  decide  it,  as 
there  are  other  facts  in  the  case  which  show  clearly  that  the  mat- 
ter pleaded  cannot  affect  the  relative  rights  of  the  parties  in  the 
case,  assuming  it  to  be  true. 

Those  who  seek  to  set  aside  their  solemn  written  contracts,  by 
proving  loose  conversations,  should  be  held  to  make  out  a  very 
clear  case;  and  when  they  charge  others  with  fraud,  founded  on 
such  evidence,  their  own  conduct  and  acts  (which  speak  louder 
than  words)  should  be  consistent  with  such  a  hypothesis.  Assum- 
ing the  fact  that  Carnan  did  make  the  representations  charged, 
what  was  the  conduct  of  these  Jeffersonville  stockholders,  who 
now  seek  to  repudiate  their  contracts  on  the  allegation  of  fraud  ? 
After  having  a  full  opportunity  to  examine  for  themselves  into  the 
affairs  of  the  company,  they  alleged  no  fraud,  nor  expressed  any 
desire  to  withdraw  their  subscriptions ;  on  the  contrary,  when 
fully  informed  that  the  amount  of  stock  subscribed  at  Vincennes 
did  not  equal  that  taken  at  Jeffersonville,  and  when  an  offer  was 
made  to  increase  the  Vincennes  subscriptions,  so  as  to  equal  those 
at  Jeffersonville,  the  defendants  and  those  who  acted  with  them 
objected,  and  insisted  that  the  lower  the  amount  of  stock 
the  *  higher  would  be  the  dividend,  and  consequently  it  [*391] 
had  better  not  be  increased  till  after  the  first  dividend  of 
twenty-five  per  cent,  had  been  made.  ^  , 
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After  the  defendants  had  a  full  opportunity  to  know  the  situa- 
tion of  the  company,  its  funds  and  its  property,  they  organized  at 
JeflTersonville  a  branch  of  the  corporation,  haring  resident  direct- 
ors at  that  place.  This  board  met  from  time  to  time,  through  the 
months  of  April,  May,  June,  July,  and  up  to  13th  August,  1850. 
While  there  was  a  prospect  of  a  dividend  of  250  per  cent,  on  the 
amount  of  cash  paid  in,  their  eyes  were  shut  to  the  deceit  supposed 
to  have  been  practiced  on  them.  In  the  month  of  May,  a  fire  at 
Owensville,  Kentucky,  was  reported,  in  which  the  company  lost 
about  $50,000.  This  seemed  to  injure  the  prospect  of  the  large 
dividend ;  yet  even  then  it  was  not  so  clearly  perceived  that  the 
defendants  were  defrauded. 

The  directors  at  Jeffersonville,  who  represented  their  interests, 
continued  to  meet  till  the  middle  of  August,  and  till  a  succession 
of  losses  made  it  apparent  that  the  capital  of  the  company  would 
be  nearly  all  required  to  pay  for  the  losses  incurred.  When  these 
facts  became  patent,  the  directors  at  Jeffersonville,  at  their  last 
meeting  in  August,  ^^  after  taking  time  to  consider  what  was  best 
to  be  done,**  concluded  to  consider  themselves  defrauded,  and  with- 
draw their  capital  from  the  company. 

We  need  not  cite  authorities  to  show  that  this  discovery  was 
made  too  late,  and  that  a  court  of  equity  cannot  receive  such  a 
pretense  as  a  valid  defense  against  the  creditors  of  this  corporation. 

The  objection  made  to  the  bill  fur  want  of  proper  parties  is 
equally  untenable.  The  creditors  of  the  corporation  are  seeking 
satisfaction  out  of  the  assets  of  the  company  to  which  the  defend- 
ants are  debtors.  If  the  debts  attached  are  sufficient  to  pay  their 
demands,  the  creditors  need  look  no  further.  They  are  not  bound 
to  settle  up  all  affairs  of  this  corporation,  and  the  equities  between 
its  various  stockholders  or  partners,  corporators  or  debtors.  If  A 
is  bound  to  pay  his  debt  to  the  corporation,  in  order  to 
[  *  392  ]  satisfy  its  creditors,  he  cannot  *  defend  himself  by  jdead- 
ing  that  these  complainants  might  have  got  their  SiXtisfac- 
tion  out  of  B  quite  as  well.  It  is  true,  if  it  be  necessary  to  a  com- 
plete satisfaction  to  the  complainants  that  the  corporation  be  treated 
as  an  insolvent,  the  court  may  appoint  a  receiver,  with  authority 
to  collect  and  receive  all  the  debts  due  to  the  company,  and  admin- 
ister all  its  assets.  In  this  way,  all  the  other  stockholders  or  debtors 
may  be  made  to  contribute. 

For  these  reasons,  we  are  of  opinion  that  the  decree  of  the  circuit 
court  should  be  reversed,  with  costs,  and  that  the  record  bo  re- 
manded, with  instructions  to  that  court  to  enter  a  decree  for  the 
complainants  against  the  respondents  severally^  for  such  amount  as 
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it  shall  appear  was  due  and  unpaid  by  each  of  them  on  their  shares 
of  the  capital  stock  of  the  Knox  Insurance  Company,  and.  to  have 
such  other  and  further  proceedings  as  to  justice  and  right  may 
appertain. 


The  United  States,  Appellants,  v.  Henry  P.  Teschmaker  and 

others. 

22  H.  392. 
California  Land  Grants— Absence  op  Recorded  Title. 
The  paper  or  document  of  concession  by  the  governor,  if  genuine,  of  which  there  is 
doubt,  stands'  alone.  None  of  the  preliminary  steps  required  by  the  regulations  of 
1828,  such  as  petition,  reference  for  report,  or  report  of  the  proper  officer,  a  delivery 
of  possession,  or  approval  of  the  departmental  assembly,  is  found.  Evidence  of  actual 
possession  is  unsatisfactory,  and  the  endorsement  in  the  concession  that  it  is  recorded 
in  the  proper  book  is  shown  to  be  false.  For  these  reasons  the  judgment  of  the 
district  court  confirming  the  claim  is  reversed,  with  leave  to  produce  further  evidence. 

Appeal  from  the  district  court  for  the  northern  district  of  Cali- 
fornia.    The  case  is  fully  stated  in  the  opinion. 

Mr.  Black,  attorney  general,  and  Mr.  Stanton,  for  appellants. 

Mr.  Gillety  for  appellees. 

*  Mr.  Justice  Nelson  delivered  the  opinion  of  the  court.  [  *  401  ] 

This  is  an  appeal  from  a  decree  of  the  district  court  of 
the  United  States  for  the  northern  district  of  California. 

The  case  involved  a  claim  to  sixteen  square  leagues  of  land 
known  by  the  name  of  **La  Laguna  de  Lup-Yomi/'  situate  north 
of  Sonoma,  in  the  county  of  Napa,  California.  It  was  presented 
to  the  board  of  land  commissioners  on  behalf  of  the  appellees,  who 
derive  their  title  from  the  two  brothers,  Salvador  and  Juan  An- 
tonio Vallejo,  claiming  to  be  the  original  grantees  of  the  Mexican 
government.  The  board  rejected  the  claim,  but,  on  appeal  to  the 
district  court,  and  the  production  of  further  evidence,  that  court 
affirmed  it. 

The  first  document  produced  is  a  petition  of  the  two  brothers,  S. 
and  J.  A,  Vallejo,  to  the  senior  commandant  general  and  director 
of  the  colonization  of  the  frontiers,  for  a  grant  of  eight  leagues  of 
lands  each,  reciting  that  they  were  desirous  of  establishing  a  ranch 
in  the  Laguna  de  Lup-Yomi,  situate  twenty  leagues  north  of  this 
place,  (Sonoma,)  which  tract  is  uncultivated,  and  in  the  power  of 
a  multitude  of  savage  Indians,  who  have  committed  and  are  daily 
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committing  many  depredations ;  and  being  satisfied  that  the  tract 
does  not  belong  to  any  corporation  or  individuals,  they  earnestly 
ask  the  grant,  offering  to  domesticate  the  Indians,  and  convert  them 
by  gentle  means,  if  possible,  to  a  better  system  of  life.  Salvador 
Vallejo  adds,  that  being  in  actual  service  in  quality  of  captain  of 
cavalry,  and  not  having  received  his  pay,  he  proposes  to 
[  *  402  ]  apply  $2,500  out  of  his  pay  for  his  portion  of  the  *land. 
This  petition  was  dated  at  Sonoma,  October  11th,  1838. 

Under  date  of  March  15th,  1839,  the  senior  commandant  gen- 
eral, M.  G.  Vallejo,  a  brother  of  tha  petitioners,  accedes  to  their 
petition  so  far  as  to  permit  them  to  occupy  the  tract,  but,  for  the 
accomplishment  of  the  object,  they  must  hasten  to  ask  a  confirma- 
tion from  the  departmental  government,  which  will  issue  the  cus- 
tomary titles;  and,  at  the  same  time,  they  must  endeavor  to  reduce 
the  wild  nature  of  the  Indians,  assuring  them  that  the  government 
wishes  a  treaty  and  friendship  with  them. 

The  next  document  is  a  title,  in  form,  granted  by  the  governor, 
Micheltorena,  dated  Monterey,  5th  September,  1844.  At  the  feot 
of  the  grant  is  a  memorandum,  as  follows: 

^'Note  has  been  made  of  this  decree  in  the  proper  book,  on  folio  4, 
*'  In  the  absence  of  the  commandante,        Francis.  C.  Arce." 

The  signatures  of  M.  G.  Vallejo  to  the  permit  of  occupation,  and 
of  Micheltorena  and  F.  C.  Arce,  the  governor  and  acting  secretary, 
are  genuine,  if  three  witnesses  are  to  be  believed — Castenada,  W. 
D.  M.  Howard,  and  Salvador  Vallejo,  one  of  the  original  grant^s. 
The  proof  of  possession  and  occupation  is  slight,  and  not  entitled 
to  much  consideration,  in  passing  upon  the  equity  or  justice  of  the 
title,  or  even  upon  its  bona  fides. 

This  proof  rests  mainly  upon  the  testimony  of  S.  Vallejo.  He 
was  examined  twice  on  the  subject— once  when  the  case  waa  before 
the  board  of  commissioners,  and  again  when  on  appeal  before  the 
district  judge.  In  his  first  examination,  he  states,  that  immedi- 
ately after  i)ermission  was  given  to  occupy  the  ranch  (March,  1839) 
he  placed  on  the  land  about  one  thousand  head  of  cattle,  between 
three  and  four  hundred  head  of  horses,  and  from  eight  hundred  to 
one  thousand  head  of  hogs ;  that  he  built  a  house  on  the  land  the 
same  year,  and  also  corrals,  and  left  an  overseer  and  servants  in 

charge  of  the  place. 

[  *  403  ]       *Iu  his  second  examination,  he  states,  that  in  the  year 

1842  or  1843  he  placed  cattle  on  the  ranch,  built  a  honse 

and  corrals,  and  in  the  year  1843  or  1844  received  a  title  for  the 

land ;  that  he  then  lived  on  it,  but  was  frequently  absent  viBiting 
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liis  house  and  lot  in  Sonoma,  and  his  other  farms,  but  always  left 
a  mayor  domo  on  the  ranch ;  and  during  this  time  he  cultivated 
beans,  corn,  pumpkins,  watermelons,  &c.  The  last  house  he  built 
on  the  place  was  about  the  time  the  country  was  invaded  by  the 
Americans.  That  during  the  time  mentioned  he  had  on  the  place 
from  1,500  to  2,000  head  of  cattle,  500  to  600  head  of  horses,  and 
from  1,500  to  2,000  head  of  hogs.  He  further  states,  that  most  of 
his  stock  was  subsequently  stolen  and  driven  off  by  the  Indians  and 
emigrants.  This  evidence  is  slightly  corroborated  by  the  testimony 
of  Castenada  and  Carillo. 

From  the  numerous  cases  that  have  already  been  before  us,  as 
well  as  from  our  own  inquiries  into  the  customs  and  usages  of  the 
inhabitants  of  California,  especially  those  engaged  in  the  business 
of  raising  cattle  and  other  stock,  this  mode  of  occupation  furnishes 
very  unsatisfactory  evidence  of  possession  and  cultivation  of  the 
land  in  the  sense  of  the  colonization  laws  of  Mexico.  Any  unap- 
propriated portion  of  the  public  lands  was  open  to  similar  possession 
and  occupation  without  objection  from  the  public  authorities.  In- 
deed, according  to  the  laws  of  the  Indies,  the  pastures,  mountains, 
and  waters,  in  the  provinces,  were  made  common  to  all  the  inhab- 
itants, with  liberty  to  establish  their  corrals  and  herdsmen's  huts 
thereon,  and  freely  to  enjoy  the  use  thereof,  and  a  penalty  of  five 
thousand  ounces  of  gold  was  imposed  on  every  person  who  should 
interrupt  this  common  right.     (2  White's  Recop.  56.) 

There  is  also  a  fact  stated  by  the  witness  Vallejo  himself,  that  is 
calculated  to  excite  distrust  as  to  the  extent  of  the  possession  and 
occupation,  and  for  the  purpose  stated.  He  says  that  there  were 
constant  revolutions  among  the  Indians  at  the  time;  that  it  was 
unsafe  for  families  to  live  there,  and  that  the  alcalde  at  Sonoma 
refused  to  deliver  him  judicial  possession  in  1845,  on  account  of  the 
danger. 

♦It  is  quite  apparent,  also,  from  the  testimony  of  this  [*404  ] 
witness,  that  the  huts  built  for  the  herdsmen  of  the  cattle 
were  of  a  most  unsubstantial  and  temporary  character.  No  posses- 
sion of  any  kind,  is  shown  since  the  cattle  and  other  stock  were 
carried  off  by  the  Indians  and  emigrants.  When  that  took  place 
does  not  appear;  but  doubtless  as  early  as  the  first  disturbances  in 
the  country,  in  the  fore  part  of  the  year  1846. 

The  possession  and  occupation,  therefore,  even  in  the  loose  and 
general  way  stated,  was  only  for  a  comparatively  short  time. 

We  have  said  that  the  signatures  of  the  officers  to  the  document- 
ary evidence  of  the  title  are  genuine,  if  we  can  believe  the  witnesses 
— Castenada,  Howard,  and  Vallejo ;  but,  as  all  of  these  officials  were 
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living  after  the  United  Spates  had  taken  posBession  of  the  country 
during  the  war,  and  even  after  the  cession  hy  Mexico,  and,  with  the 
exception  of  the  governor,  resided  in  California,  these  signatures 
may  be  genuine,  and  still  the  title  invalid.  It  was  practicable  to 
have  made  the  grant  in  form  genuine,  but  ante-dated. 

The  permit  to  take  possession  of  the  tract,  in  connection  with  the 
short  and  unsubstantial  character  of  the  possession,  is  not  of  much 
importance  in  making  out  the  claim.  Vallejo  had  no  power  to  dis- 
pose of  the  public  lands.  We  do  not  understand  that  his  permis- 
sion to  occupy,  as  director  of  colonization  on  the  frontiers,  laid  the 
governor  or  Mexican  government  under  any  obligations  to  grant 
the  title.  If  followed  by  valuable  and  permanent  improvements, 
considerations  might  arise  in  favor  of  a  claimant  that  should  influ- 
ence a  government,  when  called  upon  to  grant  the  property  to 
another.  We  think,  therefore,  that  the  claim  rests  chiefly,  if  not 
entirely,  upon  the  grant  of  the  title  by  the  governor  of  the  4th 
September,  1844. 

This  grant  stands  alone.  None  of  the  usual  preliminary  steps 
prescribed  by  the  regulations  of  1828,  such  as  the  petition,  marginal 
reference  for  a  report  as  to  the  situation  and  condition  of  the  land, 
report  of  the  proper  officers  and  minute  of  concession,  were  ob- 
served. These,  with  satisfactory  proof  of  the  signatures 
[  *  405  ]  to  the  papers,  give  some  character  to  the  grant,  and  *  tend 
to  the  establishment  of  its  genuineness.  Even  the  permit 
of  Vallejo  is  not  noticed  by  the  governor,  nor  any  present  occupa- 
tion of  the  premises  by  the  grantees. 

So  far,  therefore,  as  respects  the  title,  or  even  any  rightful 
claim  to  the  tract,  it  depends  mainly  upon  proof  of  the  signatures 
of  Micheltorena  and  of  F.  C.  Arce,  the  acting  secretary.  There  is 
no  record  of  the  title  in  the  proper  book,  shown  in  the  case,  nor 
exists  in  fact,  as  it  is  understood  this  book  of  records  exists  for  the 
years  1844, 1845,  and  no  record  is  there  found.  The  memorandum, 
therefore,  at  the  foot  of  the  grant,  by  Arce,  the  secretary,  "  Note 
has  been  made  of  this  decree  in  the  proper  book,  on  folio  4,"  is  un- 
true. Nor  has  there  been  found  any  approval  of  the  grant  by  the 
departmental  assembly^  for  those  records  are  extant,  as  found  in  the 
Mexican  archives.  These  archives  are  public  documents,  which 
the  court  has  a  right  to  consult,  even  if  not  made  formal  proof  in 
the  case.  The  absence  of  any  record  evidence  is  remarkable,  if  the 
title  is  genuine,  as  one  of  the  grantees,  Juan  Antonio  Vallejo,  re- 
sided at  the  time  in  Monterey,  where  these  records  were  kept,  and 
where  all  the  formalities  of  a  regular  Mexican  grant  might  readily 
have  been  complied  with.     The  parties,  also,  were  men  of  more 
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than  ordinary  intelligence,  and  belong  to  one  .of  the  most  in- 
fluential Mexican  families  of  the  territory,  and  doubtless  well  un- 
derstood the  regulations  concerning  grants  of  the  public  domain. 

The  non -prod notion  of  this  record  evidence  of  the  title,  under 
the  circumatances,  is  calculated  to  excite  well-grounded  suspicions 
as  to  its  validity,  and  throws  upon  the  claimant  the  burden  of  pro- 
ducing the  fullest  proof  of  which  the  party  is  capable  of  the  gen- 
uineness of  the  grant.  We  do  not  say  that  the  absence  of  the 
record  evidence  is  of  itself  necessarily  fatal  to  the  proof  of  the 
title  ;  but  it  should  be  produced,  or  its  absence  accounted  for  to  the 
satisfaction  of  the  court. 

We  have  already  said,  that  the  genuineness  of  the  official  signa- 
tures to  the  paper  title  might  be  established,  and  yet  the  title 
forged,  and  stated  our  reasons.  Proof  of  the  genuineness  of  these 
alone  can  never  be  regarded  as  satisfactory.  It  must  be  carried 
farther  by  the  claimant.  The  record  proof  is  generally 
*  speaking,  the  highest.  Possession  and  occupation  of  [  *  406  ] 
some  duration,  permanency,  and  value,  are  next  entitled 
to  weight. 

At  least,  satisfactory  evidence  should  be  required,  under  the  cir- 
cumstances in  which  most  of  these  Mexican  grants  were  made,  as  to 
make  the  ante-dating  of  any  given  grant  irreconcilable  with  the 
proof;  otherwise,  there  can  be  no  protection  against  imposition  and 
fraud  in  these  cases. 

The  decree  of  the  court  below  reversed,  and  the  case  remanded 
for  further  evidence  and  examination. 


The  United  States,  Appellants,  v.  Andres  Pico. 

22  H.  406. 
California  Land  Grants — Absence  of  Record  Evidence. 
In  ibe  absence  of  any  record  evidence  of  the  title,  and  of  the  nsual  preliminary  peti- 
tion, reference,  and  informe,  the  grant  and  all  the  other  papers  arising  from  the  pri- 
vate possession  of  the  claimant,  held  insufficient  to  establish  the  claim.    The  doc- 
trine of  the  previous  case  applied  to  this. 

Appeal  from  the  district  court  for  the  northern  district  of  Cali- 
fornia. The  case  is  very  like  the  preceding  one,  is  governed  hy 
the  same  principle,  and  is  sufficiently  stated  in  the  opinion. 

Mr.  Blacky  attorney  general,  and  Mr.  Stanton,  for  appellants. 

Mr.  Gillety  for  appellee. 
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[  *  415  ]       *  Mr.  Justice  Nelson  delivered  the  opinion  of  the  coart. 
This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  United  States  for  the  northern  district  of  California. 

The  appellee  presented  to  the  board  of  commissioners  a  claim  for 
eleven  square  leagues  of  land  known  by  the  name  Moquelamos, 
situate  in  the  county  of  Calaveras,  California.  The  board  rejected 
the  claim ;  but,  on  appeal  to  the  district  court,  and  the  production 
of  some  further  proof,  that  court  affirmed  it. 

The  preliminary  proceedings  required  by  the  regulations  of  1828, 
before  a  grant  of  the  public  lands,  were  not  produced,  if  any  ex- 
isted. The  only  evidence  of  the  title  is  a  grant  of  the  tract  by  a 
formal  title  to  the  claimant,  dated  Los  Angeles,  6th  June,  1846, 
signed  by  the  governor,  Pio  Pico,  and  J.  M.  Moreno,  the  secre- 
tary of  state,  and  two  other  papers,  relied  on  as  furnishing  proof 
that  the  grant  was  approved  by  the  departmental  assembly.  One 
of  them  is  a  certificate  to  that  eflfect  of  the  governor  and  secretary, 
bearing  date  15th  June,  1846;  the  other  purports  to  be  a  com- 
munication from  N.  Botello,  deputy  secretary  of  the  departmental 
assembly,  of  the  approval,  to  Moreno,  secretary  of  state,  for  the 
information  of  the  governor.  This  approval,  according  to  the 
deputy  secretary  of  the  assembly,  was  in  a  session  held  on  the 
15th  July,  1846.  The  paper  was  found  among  the  Mexican  ar- 
chives. 
[  *  416  ]  *The  other  documents — the  grant  and  certificate  of  ap- 
proval— came  from  the  hands  of  the  claimant.  No  record 
of  them  was  found  among  the  Mexican  archives  or  in  any 
book,  nor  is  there  any  evidence  of  possession  or  occupation  deserv- 
ing notice  or  consideration. 

The  case  falls  within  the  principles  and  is  governed  by  the  views 
of  the  court  in  the  case  of  the  United  States  v,  Teschmaker  and 
others,  decided  at  this  term.  Besides  the  suspicious  character  of 
the  grant,  it  appears  to  be  wholly  destitute  of  merit. 

The  decree  below  reversed,  and  the  case  remanded  for  further 
evidence. 


The  United  States,  Appellants,  v.  Mariano  Gt.  Vallejo. 

22  H.  416. 
California  Lakd  Grants— Absence  of  Record  Evidence. 
In  this  CM6  thero  is  nothing  to  support  it  bat  the  grant  which  comes  from  posseesion 
of  the  parties — no  record  evidence.    This  b  insufficient,  under  the  ruling  of  the 
previous  cases. 
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Appeal  from  the  district  court  for  the  northern  district  of  Cali- 
fornia. The  case  is  like  the  two  preceding  ones,  and  is  ruled  by 
them.     It  is  sufficiently  stated  in  the  opinion. 

Mr,  Blacky  attorney  general,  and  Mr.  Stanton,  for  the  United 
States. 

Mr,  PJdllipSy  for  the  appellee. 

*  Mr.  Justice  Nelson  delivered  the  opinion  of  the  court.  [  *  421  ] 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  United  States  for  the  northern  district  of  California. 

The  appellee,  Vallejo,  presented  to  the  board  of  land  commis- 
sioners a  claim  for  three  square  leagues  of  land,  known  by  the 
name  of  Tulupa,  situate  in  the  county  of  Sonoma,  California,  hav- 
ing derived  his  title  from  Miguel  Alvarado,  the  original  grantee. 

The  documentary  evidence  of  the  title  is:  Ist.  A  grant  in  due 
form,  dated  Monterey,  23d  November,  1844,  purporting  to  be  signed 
by  Michellorena,  governor,  and  Francisco  Arce,  secretary,  with  a 
memorandum  by  the  secretary :  ^'  Note  has  been  made  of  this  title 
in  the  proper  book;"  and  2d.  A  certificate  of  approval 
by  the  departmental  assembly,  bearing  date  *  at  the  city  [*422] 
of  Los  Angeles,  18th  February,  1845,  signed  by  Pio  Pico, 
governor,  and  Jose  M.  Corvarubias,  secretary. 

Neither  the  grant  nor  the  certificate  of  approval  has  been  found 
among  the  Mexican  archives,  nor  the  record  of  them  upon  any 
book  of  records.  Both  papers  came  from  the  hands  of  the  claimant. 
The  genuineness  of  the  title  depends  upon  proof  of  the  official  sig- 
natures, and  some  evidence  of  possession. 

The  board  rejected  the  claim ;  but  on  appeal  to  the  district  court, 
and  the  production  of  further  proof  of  possession,  that  court  af- 
firmed it. 

The  case  falls  within  the  views  of  the  court  in  the  United  States 
V,  Teschmaker  and  others,  decided  this  term. 

Decree  reversed,  and  the  case  remanded  for  further  evidence. 


Emma  B.  C.  Thompson  and  others,  Plaintiffs  in  Error,  v,  Richard 
Rob,  Lessee  of  Jane  Carroll,  and  others. 

22  H.  422. 
Tax  Title — Effect  of  Citt  Ordinances. 
1.  Upon  the  true  construction  of  the  charter  of  the  city  of  Washington  of  1820,  as 
amended  by  the  act  of  1824,  it  is  not  a  condition  necessary  to  the  validity  of  a  sale 
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of  unimproved  lots  or  landa  for  taxes  that  the  personal  estate  of  the  owner,  thongh 
living  in  Washington,  should  be  previously  exhausted. 
2.  Nor  does  the  ordinance  of  the  city  directing  the  collecting  officer  to  levy  first  on 
personal  property,  unless  the  owner  otherwise  consents  in  writing,  afifect  the  validity 
of  the  sale  made  without  such  consent,  or  suoh  previous  report  to  personal  property  of 
the  owner. 

Writ  of  error  to  the  circuit  court  for  the  district  of  Columbia. 
The  case  is  well  stated  in  the  opinion. 

Mr.  Carlisle  and  Mr,  Badger,  for  plaintiffs  in  error. 

Mr.  Brent,  Mr.  Tyler,  Mr,  Mackey,  and  Mr.  Bedin,  for  defend- 
ants. 

[  *  431  ]      *  Mr.  Justice  Grier  delivered  the  opinion  of  the  court. 
The  lessors  of  the  plaintiffs  below  claim  to  recover  a  lot 
of  ground  in  the  city  of  Washington,  the  title  to  which  was  admit- 
ted to  have  been  in  their  ancestor  in  1835.     In  that  year  it  was 
sold  for  taxes  by  the  corporate  authorities.     The  plaintiffs  in  error 

claim  through  mesne  conveyances  of  the  tax  title. 
[  *  432  ]  *  The  lot  in  question  was  assessed  as  vacant  and  unim- 
proved ;  but  the  owner,  Mr.  Carroll,  resided  in  Washing- 
ton city.  He  owned  a  large  number  of  unimproved  lots,  the  taxes 
on  which  amounted  to  $5,690.  He  had  personal  property  in  and 
about  his  house,  estimated  at  between  five  and  six  thousand  dollars. 

On  the  trial,  but  a  single  defect  was  alleged  against  the  tax  title, 
which  raised  the  question,  ''Whether,  upon  the  true  construction  of 
the  charter  of  1820,  as  amended  by  the  act  of  1824,  it  was  a  condi- 
tion to  the  validity  of  the  sale  of  unimproved  lands  for  taxes,  that 
the  personal  estate  of  the  owner  should  have  been  previously  ex- 
hausted by  distress." 

The  court  instructed  the  jury:  "  That  if  Carroll  resided  within 
the  limits  of  the  corporation  of  Washington,  and  had  in  his  pos- 
session personal  property  suflBcient  to  pay  all  taxes  duo  by  him, 
which  might  have  been  seized  and  subjected  to  distress  and  sale,  it 
was  the  duty  of  the  corporation,  through  their  collector,  to  resort 
first  to  such  personal  property;  which  not  being  done,  the  sale  of 
the  lot  in  question  was  illegal  and  void." 

The  correctness  of  this  instruction  is  the  only  question  presented 
by  the  record  for  our  consideration. 

The  authority  granted  to  the  city  and  the  mode  of  its  exercise  is 
to  be  found  in  the  10th  section  of  the  act  *'  to  incorporate  the  city 
of  Washington,"  passed  on  the  15th  of  May,  1820.  It  provides 
"that  real  property,  whether  improved  or  unimproved,  on  which 
two  or  more  years'  taxes  shall  have  remained  unpaid^  may  be  sold 
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at  public  sale,  to  satisfy  the  corporation  therefor ;  "  with  this  pro- 
viso, that  no  sale  ''shall  be  made  in  pursuance  of  this  section  of 
any  improved  property,  whereon  there  is  personal  property  of  suf- 
ficient value  to  pay  the  taxes,"  &c. 

It  is  the  obvious  intent  of  this  law,  that  the  thing  or  property 
shall  be  held  liable  for  the  tax  assessed  upon  it,  and  that  the  tax 
is  a  lien  in  rem^  which  may  be  sold  to  satisfy  it.  .  It  seems  to  as- 
sume, also,  that  the  property  should  be  assessed  to  some  person  as 
owner,  for  it  provides  for  a  longer  or  shorter  notice  by  advertise- 
ment, according  to  the  residence  of  the  owner,  whether  in 
or  out  of  the  District  or  of  the  United  States.  Where  *  the  [  *  433  ] 
owner  is  out  of  the  jurisdiction  of  the  corporation,  the  as- 
sessment can  impose  no  personal  liability  on  him.  But  where  he 
resides  in  the  city,  he  may  be  considered  as  personally  liable  for 
the  taxes  assessed  against  his  property,  and  "  charged  to  him ;  " 
and  though  not  liable  to  an  action  of  debt,  the  12th  section  of  the 
act  provides  an  additional  remedy  for  the  corporation.  Besides  that 
of  proceeding  in  rem,  under  the  provisions  of  the  10th  section,  it 
enacts  that  ''that  the  person  or  persons  appointed  to  collect  any 
tax  imposed  by  virtue  of  the  powers  granted  by  this  act  shall  have 
authority  to  collect  the  same  by  distress  and  sale  of  the  goods  and 
chattels  of  the  person  chargeable  therewith/'  &q. 

That  act  of  May  26th,  1824,  which  modifies  and  changes  some  of 
the  provisions  of  this  act,  provides,  among  other  things,  "  that  no 
sale  for  taxes  shall  be  void  by  reason  of  such  property  not  being 
assessed  or  advertised  in  the  name  of  the  lawful  owner." 

Without  inquiring  whether  this  act  repeals  the  12th  section  of 
the  previous  act  by  implication,  it  shows  plainly  that  the  property 
assessed  is  considered  as  primarily  liable  for  the  tax,  without  regard 
to  ownership.  But  assuming  that  the  owner,  residing  in  Wash- 
ington, is  still  personally  liable  for  taxes  assessed  on  his  unimproved 
lots,  there  is  nothing  to  be  found  in  this  law  that,  by  any  fair 
construction,  requires  that  the  remedy  against  the  person  must  be 
exhausted  before  that  against  the  property  charged  with  the  tax 
can  be  resorted  to.  It  is  not  necessary  to  the  validity  of  the  assess- 
ment and  sale  of  the  property  taxed,  that  the  name  of  the  true 
owner  be  ascertained.  The  collector,  therefore,  cannot  be  bound  to 
search  for  him,  or  to  distrain  the  personal  property  of  one  who  may 
or  may  not  be  the  owner,  even  when  named  as  such  in  his  assess- 
ment list. 

The  remedy  given  by  the  twelfth  section  to  the  corporation  is  co- 
ordinate or  cumulative,  but  is  not  imperative  as  a  condition  prece- 
dent to  the  exercise  of  the  authority  to  sell  the  property  assessed. 
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It  is  a  power  conferred  on  the  officer,  to  be  used  at  his  discretion — 

not  a  favor  to  the  owner.  If  he  is  unable  to  pay  the  taxes 
[*434]  assessed  on  his  property,  it  may  not  *be  a  very  desirable 

measure  for  him  to  have  his  household  furniture  distrained 
and  sold  on  ten  days'  notice,  when  the  remedy  against  his  land 
cannot  be  pursued  till  two  years'  taxes  arc  due  and  unpaid ;  and  the 
owner  has  then  two  years  more  to  redeem  his  land  after  the  sale. 
A  construction  of  this  act,  which  made  it  the  imperative  duty  of 
the  collector  to  distrain  the  personal  property,  might  be  ruinous  to 
the  proprietor,  and  deprive  him  of  an  important  privilege. 

The  city  of  Washington  was  laid  out  on  an  immense  scale.  But 
a  very  small  portion  of  the  lots  and  squares  were  improved  or 
productive.  Their  value  to  the  owners  was,  in  a  great  measure, 
prospective,  while  the  present  burden  of  taxes,  to  those  who  owned 
large  numbers  of  them,  was  oppressive.  As  we  see  in  the  present 
case,  if  the  collector  had  levied  on  the  personal  property  of  the 
owner  for  the  taxes  charged  on  his  vacant  and  unproductive  lots, 
it  would  have  left  him  without  furniture  in  his  house,  or  servant  to 
wait  on  him.  Hence,  a  four  years'  delay  was  to  him  a  valuable 
privilege.  It  demonstrates,  too,  the  evident  policy  of  the  act  of 
congress  in  not  compelling  a  sale  of  the  owner's  personal  property 
before  the  lands  charged  could  be  sold.  In  Georgetown  and  Alex- 
andria, old-settled  towns,  where  the  lots  were  nearly  all  improved, 
and  yielded  profits  to  the  owners,  the  statute  adopted  a  different 
policy.  By  the  proviso  to  the  eighth  section  of  the  act  of  1824, 
which  applies  exclusively  to  those  towns,  the  collector  is  not  per- 
mitted to  sell  real  property  where  the  owner  charged  with  the  tax 
has  sufficient  personal  estate,  out  of  which  to  enforce  the  collectioa 
of  the  debt  due. 

The  case  of  Mason  v.  Fearson  (9  How.  248)  has  been  urged  in 
the  argument  as  an  example  of  the  construction  of  this  statute, 
which  should  be  followed  in  this  case,  and  where  the  word  may  is 
construed  to  mean  mtist.  But  that  case  has  no  analogy  to  the 
present.  It  is  only  where  it  is  necessary  to  give  effect  to  the  clear 
policy  and  intention  of  the  legislature,  that  such  a  liberty  can  be 
taken  with  the  plain  words  of  a  statute.  But  there  is  nothing  in 
the  letter,  spirit,  or  policy,  of  this  act,  which  requires  us  to  put  a 
forced  construction  on  its  language,  or  interpolate  a  provision  not 

to  be  found  therein. 
[  *  435  ]       *  In  this  case,  the  owners  of  the  tax  title  have  had  the 

possession,  paid  the  taxes,  built  and  made  valuable  im- 
provements on  the  lot,  in  the  presence  of  the  former  owners,  for 
near  twenty  years.     That  which  was  of  comparatively  small  value 
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at  first,  now  become  valuable.  Under  such  circumstances,  a  court 
of  justice  should  be  unwilling  to  exercise  any  judicial  ingenuity  to 
forfeit  even  a  tax  title,  where  the  former  owners  have  been  so  slow 
to  question  its  validity. 

The  counsel  for  appellees  have  endeavored  to  support  this  instruc- 
tion of  the  court,  by  a  reference  to  certain  ordinances  of  the  cor- 
poration, which,  among  other  things,  direct  the  collector  to  levy 
first  on  the  personal  property  of  the  person  charged  with  the  tax, 
unless  such  person  shall  give  consent  in  writting  to  the  contrary. 
This  direction  to  the  collector  is  a  very  proper  one.  It  leaves  the 
election  of  this  remedy  to  the  person  charged,  and  not  to  the  officer. 
But  the  power  to  sell  the  lands  for  taxes  is  to  be  found  in  the  acts  of 
congress,  not  in  the  ordinances  of  the  corporation.  They  can  neither 
increase  nor  vary  it,  nor  impose  any  terms  or  conditions,  (such  as 
evidence  of  the  owner's  election,)  which  can  afiect  the  validity  of 
a  sale  made  within  the  authority  conferred  by  the  statute. 

The  purchaser  of  a  tax  title  is  not  bound  to  inquire  further  than 
to  know  that  the  sale  has  been  made  according  to  the  provisions  of 
the  statute  which  authorized  it.  The  instructions  or  directions 
given  by  the  corporation  to  their  officers  may  be  right  and  proper, 
and  may  justly  be  presumed  to  have  been  followed;  but  tLe  observ- 
ance or  non-observance  of  them  cannot  hav^  the  effect  of  condi- 
tions to  affect  the  validity  of  the  title. 

The  question  argued  by  the  counsel  of  appellees^  again  bringing 
up  the  endless  controversy  as  to  the  terminus  a  quo,  in  the  compu- 
tation of  time,  and  which  was  noticed  by  this  court  in  the  case  of 
Griffith  V.  Bogert,  (18  How.  162,)  is  not  in  the  case  as  presented 
by  the  record,  and  we  cannot  anticipate  its  decision. 

Judgment  reversed,  and  venire  de  novo. 


Henry  Dalton,  Appellant,  v.  Toe  United  States. 

22  n.  436. 
Califorkia  Land  Grants. 

1.  Where  the  petition,  the  iv/orme,  the  grant  of  the  governor,  and  approval  of  the  depart- 
mental assembly  are  all  regular,  and  accompanied  by  ten  yearn'  possession,  these  will 
be  held,  in  the  question  whether  the  grantee  was  a  foreigner,  to  outweigh  a  few  loose 
expressiona  of  the  grnntee  in  private  conversation  which  look  the  other  way. 

2.  This  court  does  not  now  deride  whetlier  the  fact  that  the  grantee  was  a  foreigner 
would  defeat  the  claim. 

Appeal  from  the  district  court  for  the  southern  district  of  Cali- 
fornia.    The  case  is  sufficiently  stated  in  the  opinion. 
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Mr.  Brent y  for  appellant. 

Mr.  Blacky  attorney  general,  for  appellee. 

[  *  439  ]       *  Mr.  Justice  Grier  delivered  the  opinion  of  the  court. 

The  title  of  Dalton  is  found  in  the  archives,  and  its  au- 
thenticity is  not  disputed.     The  expediente  exhibits: 

1st.  A  petition  of  Henry  Dalton,  dated  March  12th,  1845,  at  Los 
Angeles,  setting  forth  that  he  is  a  resident  of  that  city  ;  that  he  is 
endeavoring  to  increase  the  number  of  cattle  on  the  premises  which 
he  possessed,  called  Azusa,  bnt  that  he  lacked  more  land 
[  *  440  ]  for  that  purpose ;  that  the  mission  of  San  Gabriel  *  owned 
a  large  plain  adjoining  his  tract  of  Azusa,  which  was  use- 
less to  them.  It  was  accompanied  with  a  diseno  or  map  of  the 
land.     The  quantity  desired  was  two  sitios. 

On  the  13th  of  March,  Pio  Pico,  acting  gjovernor,  makes  the 
usual  marginal  order  for  information,  referring  the  petition  to 
Father  Thomas  Estinega,  minister  to  the  mission  of  San  Gabriel, 
to  report. 

March  26th.  Estinega  reports,  that  the  tract  solicited  is  one  of 
those  which  the  mission  cannot  cultivate,  because  it  is  deficient  in 
water ;  and  considering  that  Dalton  offers  to  deliver  him,  as  a  gift 
for  the  Indians,  five  hundred  dollars,  he  consents  that  a  grant  of 
the  land  be  made  to  Dalton. 

.This  petition  was  referred  also  to  the  municipal  counsel  of  Los 
Angeles,  who  reported  in  favor  of  thcf  grant,  and  on  the  14th  of 
April  certified  their  approval  to  the  governor. 
.  On  tlie  26th  of  May,  1845,  Governor  Pico  orders  a  grant  to  be 
made  out  for  two  sitios,  and  sent  to  the  departmental  assembly  for 
their  approval. 

June  9th,  1845.  The  departmental  assembly,  upon  report  of  the 
committee  on  waste  lands,  to  whom  the  expediente  had  been  re- 
ferred, approve  the  grant  as  in  conformity  with  the  law  of  August 
18th,  1824,  and  the  regulations  of  2l8t  of  November,  1828. 

In  pursuance  of  this  grant,  judicial  possession  was  delivered  to 
Dalton,  February  14th,  1846,  in  due  form,  with  a  regular  survey  of 
tlie  boundaries. 

The  only  objection  urged  in  this  court  to  this  title,  as  justifying 
its  rejection,  is,  that  Henry  Dalton  was  a  foreigner,  and  had  not 
been  naturalized,  and  was  therefore  incapable  of  taking  a  grant  of 
land. 

The  counsel  for  the  plaintiff*  in  error  deny  both  the  law  and  the 
fact  as  assumed  in  this  objection. 

Ist.  They  contend  that  it  was  no  part  of  tho  policy  of  the  Span* 
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ish  or  Mexican  government  to  exclude  foreigners  from  holding 
lands;  that  the  colonization  law  of  1824  invites  foreigners  to  ''come 
and  establish  themselves  within  the  Mexican  territory,  and  gives 
them  privileges  against  taxation,"  <fec.,  &c.;  and  pro- 
vides that,  until  after  1840,  the  general  congress  *  shall  [  *  441  ] 
not  prohibit  any  foreigner  as  a  colonist,  unless  imperious 
circumstances  should  require  it  with  respect  to  individuals  of  a  par- 
ticular nation. 

2d.  They  contend,  also,  that  the  regulations  of  1828  require  the 
governor  to  obtain  the  necessary  information  as  to  whether  the  pe- 
titioner is  a  person  within  the  conditions  required  to  receive  a  grant; 
that  the  expediente  found  in  the  record  shows  a  full  compliance 
with  the  law ;  that  the  definite  title,  which  is  a  valid  patent,  recites 
that  the  petitioner  was  ''in  the  actual  possession,  hyjust  title^  of  a 
rancho"  known  by  the  name  of  Azusa;  that  this  is  a  legislative 
adjudication  of  the  fact  of  the  grantee's  capacity  to  hold  land,  and 
per  86  a  naturalization,  if  he  had  previously  been  an  alien;  that, 
at  least,  it  affords  a  prima  facie  if  not  a  conclusive  presumption  of 
the  grantee's  capacity  to  receive  a  further  grant  of  lands. 

3d.  They  contend,  also,  that  any  legislation  repugnant  to  this 
policy  of  the  government  of  Mexico  since  that  time  originated  in, 
perhaps,  a  just  jealousy  of  their  American  neighbors,  and  was  aimed 
wholly  at  them,  and  intended  to  apply  only  to  the  colonies  bound- 
ing on  the  United  States;  that  this  is  apparent  from  the  edict  of 
Santa  Anna  of  1842,  which  permits  foreigners  not  citizens,  residing 
in  the  republic,  to  acquire  and  hold  lands,  and  excepts  only  the 
departments  ^^upon  the  frontier  and  bordering  upon  other  nations;  " 
that  California  was  never  treated  as  within  this  category,  as  the 
colonized  and  settled  portion  of  it  is  separated  a  thousand  miles 
from  the  frontier  or  border  of  any  nation,  and  was  at  that  time 
almost  a  terra  incognita  to  the  rest  of  the  world. 

4th.  They  contend  that,  by  the  Spanish  as  well  as  by  the  common 
law,  a  foreigner  is  not  incapable  of  taking  a  grant  of  land,  but  holds 
it  sulyect  to  be  denounced  in  the  one  case,  and  forfeited  by  an  in- 
quest of  escheat  in  the  other;  that  the  grant  in  tliis  case  being  com- 
plete, neither  the  United  States  land  commissioners,  nor  the  courts 
authorized  to  adjudicate  the  Mexican  title  under  the  treaty,  can 
exercise  the  functions  either  of  denouncers  or  escheators. 

5th  and  lastly.  It  is  contended,  that  even  if  the  court  consid- 
ered itself  bound   to  declare  this  grant  void  by   reason 
♦of  the  alleged  incapacity  of  the  grantee  to  take  or  hold,  [  *  442  ] 
yet  that  there  is  no  sufRcient  evidence  to  establish  the  fact 
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of  alienage  against  the  strong  presumption  of  the  contrary,  arising 
from  the  face  of  the  expediente  and  definite  title. 

The  court  do  not  intend  to  express  any  opinion  upon  the  first 
four  of  these  propositions,  as  the  last  suggests  a  sufficient  reason 
for  the  confirmation  of  this  grant. 

In  all  cases,  the  testimony  of  admissions  or  loose  conversations 
should  be  cautiously  received,  if  received  at  all.  They  are  incapa- 
ble of  contradiction.  They  are  seldom  anything  more  than  the 
vague  impressions  of  a  witness  of  what  he  thinks  he  has  heard 
another  say — stated  in  his  own  language,  without  the  qualifications 
or  restrictions,  the  tone,  manner,  or  circumstances,  which  attended 
their  original  expressions.  If  a  complete  record  title  with  ten  years' 
possession  could  be  divested  by  such  testimony,  its  tenure  would  be 
very  precarious,  especially  where  the  owner  is  surrounded  by  a 
population  of  settlers  interested  in  defeating  it.  All  the  evidence 
on  the  record  on  the  subject  of  alienage,  besides  that  of  a  brother 
who  proved  himself  an  alien,  is  in  the  deposition  of  two  witnesses. 
One  states  that  Dalton,  in  order  to  avoid  serving  as  a  juryman^  said 
**he  did  not  claim  to  be  an  American  or  Mexican  citizen."  He 
might  well  have  been  a  citizen,  although  he  was  not  desirous  of 
setting  up  such  a  claim  on  that  occasion.  The  other  states  that  in 
1847,  during  the  war,  when  the  country  was  occupied  by  the  Ameri- 
can forces,  he  said  '*he  was  not  a  Mexican,  and  never  intended  to 
become  an  American  citizen."  At  such  a  time,  he  may  have  had 
many  motives  prompting  him  to  make  such  a  representation.  The 
Mexican  government  had  ceased  to  protect  him,  and  the  treaty  of 
Guadalupe  Hidalgo  had  not  then  made  him  an  American  citizen. 

Now,  assuming  that  these  witnesses  have  remembered  and  re- 
ported the  precise  words  used  by  the  claimant  in  these  loose  conver- 
sations, they  contain  no  positive  assertion  that  he  had  never  been 
naturalized,  or  was  born  out  of  Mexico.  Such  testimony  ought 
not  to  be  received  to  outweigh  the  prima  facie  (if  not  conclusive) 
presumptions  arising  from  the  expediente  and  definite 

title. 
[  *  443  ]       *In  this  respect,  this  case  closely  resembles  the  case  of 
United  States  v  Reading.     (18  How.  1.) 

The  decree  of  the  district  court  is  reversed,  and  the  title  of  the 
claimant  to  the  land  in  question  is  hereby  confirmed. 
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JosB  Maria  Fitentes,  Appellant,  v.  The  United  States. 

22  H.  443. 
Califobkia  Land  Qbakts. 

1.  Where  the  case  stands  exclnsively  upon  the  paper  in  possession  of  claimant  pur- 
porting to  be  a  grant,  with  no  petition,  no  inforTne,  no  reference  for  such,  no  order 
of  survey  or  possession,  no  approval  of  the  departmental  assembly,  and  doubtful 
evidence  of  the  genuineness  of  the  governor's  signature,  the  claim  will  be  rejected. 

2.  The  case  is  fatally  defective,  evea  if  the  signature  be  genuine,  for  want  of  perform- 
ance of  the  conditions  of  the  grant,  as  it  amounts,  in  this  case,  to  evidence  that  the 
claim  had  been  abandoned  before  the  title  passed  to  the  United  States. 

Appeal  from  the  district  court  for  the  northern  district  of  Cali- 
fornia.    The  case  is  sufficiently  stated  in  the  opinion. 

Mr,  Blair  and  Mr,  Crockett,  for  appellant. 

Mr.  Blacky  attorney  general,  for  appellee. 

*Mr.  Justice  Wayne  delivered  the  opinion  of  the  court.  [  *  450  ] 
The  appellant  has  come  to  this  ^ourt  asking  for  a  con- 
firmation of  his  claim  to  eleven  leagues  of  land,  called  Potrero. 
The  paper  under  which  he  claims  the  lands  purports  to  be  a  grant 
from  Governor  Micheltorena.  It  recites  that  the  land  is  within  the 
ex-mission  of  San  Jose,  bounded  on  the  north  by  the  locality  called 
the  Warm  Springs,  on  the  south  by  Palos,  on  the  west  by  the  peak 
of  the  hill  of  the  ranches  Tulgencio  Higuera  and  Chrysostom  Gal- 
enda,  and  on  the  east  by  the  adjoining  mountains.  It  also  recites 
that  the  governor  had  taken  all  the  necessary  steps  and  precau- 
tionary proofs  which  were  required  by  the  Mexican  laws  and  regu- 
lations for  granting  lands,  and  that  he  had  granted  the  land  upon 
the  following  conditions  to  the  appellant : 

1.  That  he  should  enclose  it  without  prejudice  to  the  cross-ways 
roads,  and  uses;  that  he  shall  have  the  exclusive  enjoyment  of  it, 
and  apply  it  to  such  use  and  culture  as  may  best  suit  his  views. 

2.  That  he  should  apply  to  the  proper  judge  for  judicial  posses- 
sion of  the  same,  by  whom  the  boundaries  shall  be  marked  out,  and 
along  which  landmarks  should  be  placed  to  designate  its  limits, 
and  that  fruit  and  forest  trees  shall  be  planted  on  the  land. 

3.  That  the  land  given  should  contain  eleven  leagues  for  large 
cattle,  as  is  designated  by  a  map  said  to  be  attached  to  the  expe- 
diente.  The  land  is  to  be  surveyed  according  to  the  ordinance; 
and  should  there  be  an  overplus,  it  was  to  inure  to  the  benefit  of 
the  nation. 

*  The  title  is  to  be  recorded  in  the  proper  book,  and  [  *  451 1 
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then  to  be  delivered  to  the  petitioner  for  the  land,  for  his  securitjr. 
This  paper  bears  date  the  12th  June,  1843,  and  has  the  name  of 
Micheltorena  to  it,  which  is  denied  to  be  his  signature. 

The  first  inquiry,  then,  concerning  it,  should  be  into  its  genuine- 
ness. Was  it  executed  by  Governor  Micheltorena?  Has  the  party 
claiming  proved  it? 

The  testimony  introduced  in  support  of  the  genuineness  of  the 
paper  is  to  be  found  in  the  depositions  of  Zamon  De  Zaldo,  Jose 
Abrego,  Manuel  Castro,  and  Joseph  L.  Folsom.  Zaldo  declares 
himself  to  be  chief  clerk  and  interpreter  to  arrange  and  classify 
the  Spanish  and  Mexican  archives  in  the  custody  of  the  surveyor 
general  of  California.  He  was  not  interrogated  as  to  the  signature 
to  the  paper,  and  says  nothing  about  its  having  been  executed  by 
Micheltorena.  He  was  asked  what  he  knew  of  the  book  of  land 
titles  of  the  Mexican  government  for  the  year  1843.  He  answers 
that  he  knew  that  a  book  for  the  year  1843  was  not  in  the  office, 
though  he  did  not  know  of  his  own  personal  knowledge  that  such 
a  book  ever  existed,  and  that  all  that  he  did  know  about  it  had  been 
learned  from  a  correspondence  in  the  office,  that  such  a  book  belong- 
ing to  the  archives  had  been  in  the  possession  of  J.  L.  Folsom, 
United  States  quartermaster  at  the  time,  and  that  he  had  learned, 
in  the  same  way,  that  it  was  destroyed  with  Folsom's  papers  by  the 
fire  in  San  Francisco  of  1851.  Folsom  states  that  a  l>ook  of  records, 
containing  grants  of  land  in  Upper  California,  had  been  put  into 
his  possession  in  the  spring  of  1851,  to  be  used  as  evidence  in  the 
suit  of  Leese  &  Vallejo  v.  Clark,  then  pending  in  the  superior  court 
of  the  city  of  San  Francisco.  It  was  in  the  Spanisli  language,  and 
came  from  the  archives  of  the  Mexican  government  of  California, 
then  in  the  possession  of  the  commanding  general  at  Bcnicia,  and 
was  delivered  to  him  as  an  officer  of  the  army,  for  sa.e  keeping. 
He  adds:  after  the  book  was  used  as  evidence,  it  was  returned  to  me, 
and  was  deposited  in  my  office  in  t!ie  city  of  San  Francisco ;  and 
whilst  there,  the  great  fire  of  the  3d  and  4th  May,  1851,  occurred, 
by  which  my  office  and  its  contents,  including  the  said 
[ * 452 ]  book,  were  destroyed.  And  he  then  concludes  ♦his  depo- 
sition, saying:  '*/  am  not  positive  as  to  the  date  of  the 
grants  contained  in  the  said  book,  but  from  my  best  recollection,  my 
impression  is  that  they  were  for  the  years  1843  and  1844."  The 
purpose  for  which  Zaldo  and  Folsom  were  made  witnesses  for  the 
claimant  was  to  connect  the  book  which  Zaldo  said  was  not  among 
the  archives  with  the  book  which  Folsom  said  had  been  burned, 
that  it  might  be  inferred,  from  the  date  of  the  paper  upon  which 
Fuentes  rests  his  claim,  that  it  had  been  recorded  in  that  book. 
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It  18  stated  in  the  petition  that  the  grant  was  issued  and  delivered 
in  due  form  of  law  on  the  12th  June,  1843 ;  that  it  was  recorded  at 
the  time  it  was  issued ;  that  it  was  not  to  be  found  in  the  archives  ; 
and  that  he  believes  that  the  copy  of  the  grant  was  burned,  and  on 
that  account  could  not  be  produced.  It  is  further  stated,  that  the 
grant  had  been  approved  by  the  territorial  legislature,  and  was  ia 
all  respects  formally  completed  according  to  law,  but  that  tho 
records  of  the  legislature  for  the  year  1843,  were  in  like  manner 
destroyed  by  fire  at  the  same  time  with  the  record  of  the  grant,  and 
that  the  claimant  could  not  produce  any  evidence  of  the  approval 
of  the  grant  by  the  legislature.  In  this  recital  from  the  petition 
we  find  a  very  exact  anticipation  of  what  the  evidence  ought  to  be, 
to  prove  that  such  a  grant  had  been  issued,  and  that  it  had  been 
duly  recorded,  but  none  such  was  introduced.  Zaldo  believes,  from 
a  correspondence  in  theoflfice,  that  a  book  belonging  to  it  had  been 
burned  while  it  had  been  in  the  safe  keeping  of  Folsom.  Folsom 
says  a  book  from  the  archives  was  burned,  but  that  he  cannot  be 
positive  as  to  the  date  of  the  grant  in  it,  but  that  from  his  best  rec- 
ollection his  impression  was,  the  grants  in  it  were  for  the  years 
1843  and  1844;  and  Zaldo  declares  that  he  had  no  personal  knowl- 
edge that  such  a  book  ever  existed,  but  adds,  that  there  is  wanting 
in  the  office  a  book  for  the  year  1843.  This  falls  short  of  the  evi- 
dence which  was  necessary  to  connect  the  alleged  grant  with  the 
archives  of  the  office.  There  is  no  other  evidence  in  the  record  to 
supply  such  deficiency.  And  it  is  admitted  now  that  the  paper  was 
never  sent  to  the  departmental  assembly. 

In  truth,  between  that  burned  book  and  the  Fuentes 
paper,  *the  testimony  in  the  record  makes  no  connection  [*453] 
whatever.  The  mere  dechiration  that  it  was  dated  in  1843 
cannot  do  so.  Nor  can  any  implication  of  the  kind  be  raised  from 
the  testimony  of  Abrego  and  Castro.  Neither  of  these  witnesses 
were  interrogated  concerning  the  burned  book,  nor  was  any  attempt 
made  to  prove  that  any  of  the  records  of  the  departmental  assembly, 
especially  its  approval  of  this  grant j  had  been  burned  at  the  same 
time.  What  has  been  said  of  the  insufficiency  of  the  evidence  to 
prove  the  record  of  the  paper  applies  with  equal  force  to  the  certifi- 
cate which  IS  alleged  to  have  been  given  by  Jimeno,  that  the  paper 
set  out  in  the  petition  as  a  grant  had  been  recorded  in  the  proper 
book,  which  is  used  in  the  archives  of  the  secretary's  office. 

The  case,  then,  stands  altogether  disconnected  from  the  archives, 
and  exclusively  upon  the  paper  in  the  possession  of  Fuentes.  It 
has  no  connection  with  the  preliminary  steps  required  by  the  act 
of  Mexico  of  the  18th  August,  1824,  or  with  the  regulations  ©f 
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November  28,  1828.  It  is  deficient  in  every  particular — unlike 
every  other  case  which  has  been  brought  to  this  court  from  Cali- 
fornia. There  was  no  petition  for  the  land  ;  no  examination  int^ 
its  condition,  whether  grantable  or  otherwise;  none  into  the  char- 
acter and  national  status  of  the  applicant  to  receive  a  grant  of 
land  ;  no  order  for  a  survey  of  it;  no  reference  of  any  petition  for 
it  to  any  magistrate  or  other  officer,  for  a  report  upon  the  case ;  no 
transmission  of  the  grant — supposing  it  to  be  such — to  the  depart- 
mental assembly  or  territorial  legislature,  for  its  acquiescence;  nor 
was  an  expedicnte  on  file  in  relation  to  it,  according  to  the  usage 
in  such  cases. 

All  of  the  foregoing  were  customary  requirements  for  granting 
lands.  Where  they  had  not  been  complied  with,  the  title  was  not 
deemed  to  be  complete  for  registration  in  the  archives,  nor  in  a  con- 
dition to  be  sent  to  the  departmental  assembly,  for  its  action  upon 
the  grant.  The  governor  could  not  dispense  with  them  with  oflS- 
cial  propriety ;  nor  shall  it  be  presumed  that  he  has  done  so,  be- 
cause there  may  be,  in  a  paper  said  to  be  a  grant,  a  dec- 
[*454]  laration  that  they  had  been  observed,  *  particularly  in  a 
case  where  the  archives  do  not  show  any  record  of  such  a 
grant. 

The  act  of  1824  and  the  regulations  of  1828  are  limitations  upon 
the  power  of  the  governor  to  make  grants  of  land.  They  are,  and 
were  also  considered  to  be,  directions  to  petitioners  for  land,  before 
they  could  get  titles.  Where  the  petition  and  the  other  require- 
ments following  it  have  not  been  registered  in  the  proper  office 
with  the  grant  itself,  a  presumption  arises  against  its  genuineness, 
making  it  a  proper  subject  of  inquiry  before  that  fact  can  be  ad- 
mitted. It  is  not  to  be  taken  as  a  matter  of  course ;  nor  should 
slight  testimony  be  allowed  to  remove  the  presumption.  Both  the 
kind  and  quantum  of  evidence  must  be  regarded.  We  proceed  to 
state  what  they  are  in  the  record. 

None  can  be  found  to  establish  with  a  reasonable  probability  the 
genuineness  of  the  paper  upon  which  the  claimant  relies.  The 
only  testimony  bearing  upon  the  genuineness  of  the  paper  is  that 
of  Abrego  and  Castro.  Both  speak  of  the  signature  of  Michel- 
torcna,  and  no  further.  Abrego  says  that  he  knew  the  governor  ; 
that  he  had  frequently  seen  him  write,  and  that  he  had  examined 
the  signature  to  the  document  presented  to  him,  and  that  he  knows 
it  to  be  the  signature  of  Governor  Micheltorena. 

Castro  is  more  particular,  but  not  so  positive;  and  he  gives  a 
narrative  of  the  origin  of  the  paper,  which  is  certainly  peculiar, 
and  from  which  a  reasonable  suspicion  may  be  indulged  against 
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his  disiuterestedoess.  He  says :  '^An  instrument  in  writing  is 
now  shown  to  me,  purporting  to  be  a  grant  to  Jose  Maria  Fuentes, 
dated  June  12,  1843,  and  it  is  attached  to  the  deposition  of  Jose 
Abrego,  heretofore  taken  in  this  case,  and  marked  H.  J.  T.,  No.  1. 
I  know  the  paper;  it  is  in  my  handwriting.  I  was  at  the  time 
secretary  in  the  prefect's  office  in  Monterey,  and  being  on  terms  of 
friendship  with  Secretary  Jimeno  and  Mr.  Arce,  a  clerk  in  his  office, 
I  frequently  assisted  them  in  their  official  duties,  at  their  request, 
and  in  that  manner  I  wrote  the  body  of  this  grant.  It  was  written 
in  June,  1843,  at  the  time  of  its  date.  I  know  the  signature  of 
Micheltorena ;  and  the  signature  purporting  to  be  his 
appears  *like  his;  and  the  signature  of  Jimeno  on  said  [*455] 
paper  also  appears  Wee  his,"  The  words  of  the  witness 
have  been  given. 

The  signature  of  Jimeno,  of  which  Castro  speaks,  purports  to  be 
a  certificate  from  Jimeno  that  the  grant  had  been  recorded,  the  day 
after  its  date,  in  the  proper  book  of  the  archives  of  the  secretary's 
department.  It  is  upon  the  same  paper  with  the  title,  and  purports 
to  have  been  put  upon  it  by  the  order  of  the  governor,  ''that  the 
title  might  be  delivered  to  the  party  interested,  for  his  security  and 
ulterior  ends." 

Abrego,  in  a  second  deposition,  says  he  knew  Fuentes  and  his 
family,  and  that  he  was  not  of  age,  but  was  a  minor,  on  the  7th 
July,  1846 — more  than  three  years  after  the  date  of  the  grant. 

Such  is  all  the  testimony  in  this  record  to  prove  the  genuineness 
of  the  signature  of  Micheltorena,  unless  it  be  the  notarial  certifi- 
cate, given  under  the  seal  of  the  national  college  in  the  city  of 
Mexico  ;  which,  as  it  is  presented  in  this  case,  is  not  evidence,  and 
of  no  account  at  all. 

We  will  now  show  that  the  testimony  of  Abrego  to  the  signature 
of  Micheltorena  is  insufficient  to  establish  that  fact,  and  that  Cas- 
tro's deposition  gives  to  it  no  aid.  In  truth,  the  whole  case  has  no 
other  evidence  in  support  of  the  genuineness  of  the  signature  of  the 
governor  than  what  Abrego  has  said.  In  showing  this,  we  shall 
have  no  occasion  to  impeach  his  character  as  a  man,  or  his  truth- 
fulness as  a  witness,  as  there  is  nothing  in  this  record,  whatever 
there  may  be  in  others,  to  justify  such  an  attack.  The  case  must 
be  decided  upon  what  its  own  record  contains,  and  upon  nothing 
else. 

Abrego's  deposition  has  not  that  foundation  which  the  rules  of 
evidence  require  a  witness  to  have,  to  enable  him  to  prove  the  gen- 
uineness of  an  official  signature  to  a  public  document,  or  a  signa- 
ture to  a  private  writing.     The  document  in  this  instance  purports 
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to  be  genuine ;  but  whether  so  or  not,  it  discloses  the  fact  that  there 
is  upon  it  an  official  witness  of  its  execution  and  record,  who  should 
have  been  called  to  prove  it,  if  he  was  living,  and  if  absent  beyond 
the  jurisdiction  of  the  court,  whose  signature  should  have  been 
proved  by  a  witness  who  was  familiar  with  his  signature 
[  *  456  ]  and  handwriting,  before  *  secondary  evidence  could  be  re- 
ceived of  his  own  signature,  or  that  of  the  oflScial  who  is 
said  to  have  executed  the  paper. 

It  was  the  duty  of  Jimeno  to  record  all  grants  which  were  made 
by  the  governor,  and  to  give  attestations  to  that  fiict,  and  which  it 
is  said  Jimeno  did  give  to  the  paper  in  this  instance.  Why  was  not 
Jimeno  called  ?    It  seems  that  he  was  overlooked  or  not  thought  of. 

The  simplest  and  best  proof  of  handwriting  is  the  testimony  of 
one  who  saw  the  signature  actually  written ;  and  inferior  evidence 
as  to  his  handwriting  is  not  competent,  until  it  has  been  shown 
that  his  testimony  to  the  execution  of  the  paper  could  not  have 
been  procured.  And  when  a  document,  either  public  or  private,  is 
without  a  witness,  the  best  evidence  to  disprove  the  signature,  and 
to  prove  it  forged,  is  the  testimony  of  the  supposed  writer,  if  he  be 
not  incompetent  from  interest,  and  can  be  produced.  In  the  latter 
case,  the  next  best  evidence  is  the  information  of  persons  who  have 
seen  him  write,  or  been  in  correspondence  with  him. 

Such,  however,  is  not  this  case,  though  it  was  acted  upon  in  the 
court  below  as  if  it  was  so. 

Abrego  here,  then,  is  in  the  attitude  of  an  incompetent  witness, 
who  was  called  and  permitted  to  testify  before  the  party  by  whom 
he  was  introduced,  had  laid  a  foundation  for  the  next  best  evidence, 
when  the  paper  submitted  to  him  showed  the  fact  that  the  better 
could  have  been  had,  either  primarily  or  secondarily,  in  the  man- 
ner we  have  already  indicated.  Abrego  swears  that  he  knew 
Micheltorena ;  that  he  had  frequently  seen  him  write ;  that  he 
had  examined  the  signature  to  the  document  presented  to  him, 
and  that  he  knew  it  to  be  the  signature  of  Governor  Micheltorena. 
But  had  Secretary  Jimeno  been  called  as  a  witness^  as  it  was  his 
oflBcial  duty  to  test  the  signature  of  the  governor  to  grants,  his 
would  have  been  the  best  testimony  to  prove  its  genuineness  in  this 
instance,  and  that  the  grant  had  been  transferred  to  him  officially, 
for  delivery  to  the  grantee. 

Castro's  deposition  is  in   the  same   predicament  with  that  of 

Abrego,  but  with  an  aggravation  of  its  insufficiency  to  prove  the 

signature  of  Micheltorena,  and  of  his  incompetency  as  a 

[  *  457  ]  *  witness.     He  was  not  asked  if  he  knew  Micheltorena,  or 

was  familiar  with  his  handwriting  or  with  his  signature, 
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or  if  he  had  ever  seen  him  write.  He  only  says:  I  know  the  sig- 
nature of  Micheltorena,  and  the  signature  to  the  paper  appears 
like  his,  and  the  signature  of  Jimeno  appears  like  his.  He  does 
not  say  how  ho  had  become  qualified,  by  comparison  or  otherwise, 
to  swear  to  the  signature  of  Micheltorena ;  and  notwithstanding 
his  declared  friendship  with  Jimeno — so  much  so,  that  he  was  fre- 
quently asked  to  assist  him  in  the  duties  of  his  office,  and  particu- 
larly asked  to  write  out  in  his  own  hand  the  paper  in  question — he 
has  left  it  to  be  inferred  that  he  only  knew  enough  of  Jimeno's  hand- 
writing to  enable  him  to  say  that  the  signature  to  the  grant  which 
he  wrote  out  in  his  own  hand  appears  like  Jimeno's  signature. 

If  such  was  the  way  of  doing  business  in  the  secretary's  office, 
which  we  have  no  cause  for  believing,  it  must  have  been  an  easy 
matter  to  get  from  it  such  a  paper  as  that  now  in  question,  and  not 
at  all  difficult  to  have  been  accomplished  by  one  who  had  such 
familiar  access  to  the  office  as  Castro  represents  himself  to  have  had, 
especially  if  all  of  the  prerequisites  of  a  grant  enjoined  by  the  act 
of  1824  and  the  regulations  of  1828  were  allowed  to  be  disregarded. 

This  narrative  of  De  Castro,  instead  of  bringing  the  mind  to  any 
conclusion  in  favor  of  the  genuineness  of  the  signatures  of  Michel- 
torena and  Jimeno,  rather  suggests  caution  in  receiving  it,  and  that 
it  ought  to  be  corroborated  by  other  witnesses  before  that  shall  be 
done.  It  seems  to  us,  too,  somewhat  remarkable  that  this  witness, 
familiar  as  he  was  with  the  origin  and  object  of  this  paper  prepared 
by  himself,  should  not  have  been  questioned  concerning  its  delivery 
to  Fuentes,  then  a  minor,  to  whom  it  was  delivered  for  him,  or  what 
was  done  with  it  at  the  time  of  its  date;  or  in  whose  possession  it 
was  from  that  time  until  it  was  presented  to  the  land  commissioners 
for  confirmation,  in  1852. 

There  is  entire  absence  of  all  proof  of  its  having  been  delivered  to 
Fuentes  himself,  or  to  any  one  for  him;  but  it  seems  to  have  found 
its  way  to  the  city  of  Mexico,  as  the  record  shows,  and  re- 
appears in  California  years  after  its  cession  to  *  the  United  [  *  458  ] 
States,  and  more  than  eight  years  after  it  is  said  to  have 
been  executed.  The  assertion  in  the  paper  itself,  that  the  governor 
had  directed  it  to  be  delivered,  can  be  no  proof  of  that  fact,  until 
its  genuineness  shall  have  been  ascertained.  If  the  minority,  too, 
of  Fuentes  is  considered,  in  connection  with  the  conditions  upon 
which  this  grant  is  said  to  have  been  made,  it  may  well  be  inferred 
that  it  was  not  delivered  to  the  grantee,  as  he  was  not  then  in  a 
situation  to  carry  out  the  conditions  of  the  grant,  without  the  inter- 
vention of  a  tutor  or  guardian,  and  nothing  was  done  to  perform 
those  conditions  at  any  time  afterward.  ^  I 
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We  do  not  speak  now  of  such  non-performance  as  a  cause  suffi- 
cient for  denying  a  right  claimed  under  a  genuine  grant;  but  only 
as  a  fact  in  this  ca6e  accounting  for  the  non-performance  of  the 
conditions  of  the  grant,  and  making  it  probable  that  Fuentes  did 
not  receive  this  paper  until  some  time  after  its  date  from  Michel- 
torena,  and  not  until  after  the  cession  of  California  to  the  United 
States.  A  delivery  after  the  latter  event,  by  a  former  governor  of 
California,  would  not  give  a  grantee  a  right  to  claim  the  land  by 
any  obligation  imposed  upon  the  United  States  by  the  treaty  of 
Guadalupe  Hidalgo. 

We  have  given  to  this  case  a  very  careful  examination,  and  have 
concluded  that  no  evidence  can  be  found  on  its  record  to  sustain  the 
genuineness  of  the  paper  under  which  the  land  is  claimed.  That 
there  is  none  to  prove  its  registry  in  the  archives  of  the  secretary's 
office,  at  the  time  of  its  date  or  afterwards.  That  no  reliable  proof 
has  been  given  to  connect  it  with  the  book  of  records,  which  had 
been  committed  to  the  care  of  the  witness,  Folsom,  and  was  burned 
in  his  office.  That  it  does  not  appear  that  any  one  of  the  precau- 
tionary requirements,  before  a  grant  of  land  could  be  made  by  a 
governor  of  California,  had  been  complied  with  in  this  case.  That 
there  is  no  proof  whatever  that  such  a  paper  as  that  in  question 
had  been  delivered  to  the  claimant  at  any  time  before  the  power  of 
Mexico  in  California  had  ceased ;  and  it  was  admitted,  in  the  argu- 
ment of  the  case  here^  that  no  such  paper  had  been  sent  to  the 
departmental  assembly  for  its  acquiescence^  as  a  grant  from  the 

governor. 
[  *  459  ]  *It  was,  however,  urged  in  the  argument,  that  such  pre- 
requisites for  a  grant  of  land  should  be  assumed  to  have 
been  observed,  on  account  of  a  recital  in  the  paper  or  grant  that 
they  had  been.  Several  cases  from  the  reports  of  this  court  were 
cited,  being  supposed  by  counsel  to  support  the  position.  None  of 
them  do  so.  We  have  not  been  able  to  find  a  case  reported  from 
this  court,  either  under  the  Louisiana  or  Florida  cession,  that  does. 
Peralta's  case,  in  19  Howard,  343,  does  not  do  so.  The  decision 
there  is,  that  when  a  claimant  of  land  in  California  produced  docu- 
mentary evidence  in  his  favor,  copied  from  the  archives  in  the  office 
of  the  surveyor  general,  and  other  original  grants  by  Spanish  officers, 
the  presumption  is  in  favor  of  the  power  of  those  officers  to  make 
the  grants.  There,  the  authenticity  of  the  documents  was  admitted, 
and  the  validity  of  the  petitioner's  title  was  not  denied,  on  the 
ground  of  any  want  of  authority  of  the  officers  who  made  the  grant. 
This  court  then  said,  that  the  public  acts  of  public  officers,  import- 
ing to  be  exercised  in  an  official  capacity  and  by  public  authority, 
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shall  not  be  presumed  to  be  usurped,  but  that  a  legitimate  author- 
ity had  been  previously  given  or  subsequently  ratified. 

In  the  case  of  Minturn  et  al.  v.  Crommelin,  18  Howard,  88,  it  was 
ruled  that  when  a  patent  for  land  has  been  issued  by  the  officers  of 
the  United  States,  the  presumption  is  in  favor  of  its  validity,  and 
passes  the  legal  title,  but  that  it  might  be  rebutted  by  proof  that 
the  officers  had  no  authority  to  issue  it,  on  account  of  the  land  not 
being  subject  to  entry  and  grant.  In  Delassus's  case,  9  Peters, 
117,  133,  the  inquiry  was,  whether  the  concession  was  legally 
made  by  the  proper  authority;  but  the  concession  being  in  regular 
form,  carried  prima  facie  evidence  that  it  was  within  the  power  of 
the  officer  to  make  it,  and  that  no  excess  or  departure  from  instruc- 
tions should  be  presumed,  and  that  he  who  alleges  that  an  officer 
intrusted  with  an  important  duty  has  violated  it,  must  show  it. 
But  there  was  no  question  in  that  case  about  the  genuineness  of 
the  concession.  That  was  admitted.  The  genuineness  of  the 
grant  in  Arredondo's  case,  9  Peters,  was  not  questioned.  Nor  . 
was  the  genuineness  of  the  patent  in  BagneVs  case,  13 
Peters,  *437,  a  subject  of  controversy.  This  court  ruled  [*460] 
in  that  case,  that  a  patent  for  land  from  the  United  States 
was  conclusive  in  an  action  at  law,  and  that  those  who  claim 
against  it  must  do  so  on  the  equity  side  of  the  court.  It  is  not, 
however,  to  be  supposed  that  no  title  in  California  can  be  valid, 
which  has  not  all  of  the  preliminary  requirements  of  the  act  of  the 
Mexican  congress  of  1824,  and  of  the  regulations  of  1828.  But  if 
none  of  them  are  to  be  found  in  the  archives,  and  it  cannot  be  estab- 
lished by  the  proof  that  they  were  registered  there,  this  court  will 
not  presume  that  they  were  preliminary  to  a  grant,  because  the 
governor  recites  in  the  grant  that  they  had  been  observed.  In 
what  we  have  said  upon  this  point,  we  are  re-affirming  this  court's 
opinion  in  Cambuston's  case,  20  Howard,  59.  And  we  now  take 
this  occasion  to  repeat,  that  when  it  shall  appear  that  none  of  the 
preliminary  steps  for  granting  land  in  California  have  been  taken, 
this  court  will  not  confirm  such  a  claim.  For  the  reasons  already 
given,  we  shall  affirm  the  decree  of  the  district  court  in  this  case. 

But  we  also  concur  with  that  court  in  its  rejection  of  this  claim, 
supposing  it  to  be  genuine,  upon  the  ground  that  there  was  no 
proof  of  a  survey  or  measurement  of  this  land,  or  any  performance 
of  its  conditions,  from  which  it  may  be  inferred  that  the  grantee  had 
abandoned  his  claim.  It  is  said  that  these  were  conditions  subse- 
quent, the  non-performance  of  which  do  not  necessarily  avoid  the 
grant.  This  is  the  case  as  to  some  of  them ;  but  even  as  to  such, 
when  a  grantee  allows  years  to  pass  after  the  date  of  his  grant 
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without  any  attempt  to  perforin  thera,  and  without  any  explana- 
tion for  not  having  done  so,  and  then  for  the  first  time  claims  the 
land,  after  it  had  passed  by  treaty  from  the  national  jurisdiction 
which  granted  it,  to  the  United  States,  such  a  delay  is  unreason- 
able, and  amounts  to  evidence  that  the  claim  to  the  land  has  been 
abandoned,  and  that  a  party  under  such  circumstances,  seeking  to 
resume  his  ownership,  is  actuated  by  some  consideration  or  expec- 
tation of  advantage,  unconnected  with  the  conditions  of  the  grant, 
which  he  had  not  in  view  when  he  petitioned  for  the  land,  and 

when  it  was  granted.  The  language  just  used  was  sug- 
[  *  461  ]  gested  in  the  Fremont  case.     The  *  occasion  has  arisen  in 

this  case,  when  it  becomes  necessary  to  affirm  it  as  a  rule, 
to  guide  us  in  all  other  cases  hereafter  which  may  be  circumstanced 
as  this  is. 

The  decree  of  the  district  court  in  this  case  is  affirmed. 


THE  KEYSTONE  STATE. 

The  New  York  and  Baltimore  Transportation  Company,  Appel- 
lants, V.  The  Philadelphia  and  Savannah  Steam  Navigation 
Company. 

22  H.  461. 
Admiralty — Collisiojst. 

1.  In  a  case  of  collision  between  a  steamship  and  a  propeller,  with  a  barge  in  tow,  the 
latter  is  not  to  be  treated  or  to  govern  herself  >a8  a  sailing  vessel  under  similar  cir- 
cumstances. 

2.  She  is  bound  by  the  rule  that  two  steam  vessels  approaching  each  other  in  opposite 
directions  must  each  port  helm  and  go  to  the  right. 

3.  A  lookout,  standing  behind  the  wheel-house,  so  that  it  obstructs  his  view  forward^ 
is  not  in  his  proper  place.  The  owner  of  the  barge  sunk  by  the  collision  cannot 
recover  on  account  of  a  violation  of  these  rules  by  the  propeller. 

Appeal  from  the  circuit  court  for  the  eastern  district  of  Pennsyl- 
vania.    The  case  is  very  fully  stated  in  the  opinion. 

Mr.  Wharton  and  Mr.  Schley,  for  appellants. 

Mr.  McCaU  and  Mr.  Campbell,  for  appellees. 

[  *  468  ]      *  Mr.  Justice  Clifford  delivered  the  opinion  of  the  court. 
This  is  an  appeal  from  a  decree  of  the  circuit  court  of  the 
United  States  for  the  eastern  district  of  Pennsylvania,  in  a  cause  of 
collision,  civil  and  maritime. 
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Kew  York  and  Bait.  Transportation  Co.  v.  Phila.  and  Savannah  Steam  ^Navigation  Co^. 

It  was  a  suit  in  rem  against  the  steamship  the  Keystone  State, 
brought  by  the  appellants  as  the  owners  of  the  barge  known  as  the 
A,  Groves,  jun.,  to  recover  damages  on  account  of  a  collision  which 
took  place  on  the  eighteenth  day  of  August,  1857,  between  the 
steamer  and  the  barge  on  the  river  Delaware,  whereby  the  barge 
was  sunk  in  the  river,  and  her  cargo  was  greatly  damaged. 

At  the  time  of  the  disaster  the  barge  was  in  tow  of  a  propeller, 
called  the  Artisan,  which  was  also  owned  by  the  appellants,  and  to 
which  the  barge  was  attached  by  a  hawser,  about  one  hundred  and 
seventy  feet  in  length.  It  occurred  between  one  and  two  o'clock 
in  the  morning,  about  twenty  miles  below  the  city  of  Philadelphia, 
to  which  port  the  steamer  was  bound  on  her  return  trip  from  Sa- 
vannah, in  the  State  of  Georgia. 

According  to  the  case  made  in  the  libel,  the  propeller, 
with  *  the  barge  in  tow,  was  on  her  way  from  the  city  of  [  *  469  ] 
New  York  to  the  city  of  Baltimore,  with  her  usual  com- 
plement of  freight.  She  was  proceeding  down  the  river,  on  the 
eastern  side  of  the  channel,  and  the  steamer  was  coming  up  the 
river,  on  the  opposite  side  of  the  channel,  with  ample  room  to 
have  kept  clear  of  the  barge. 

To  show  that  neither  the  propeller  nor  the  barge  was  in  fault,  it 
is  alleged  by  the  libelants  that  both  those  vessels  had  proper  lights, 
and  that  the  propeller  had  sufficient  look-outs  properly  stationed  on 
the  vessel,  and  that  they  were  vigilantly  employed  in  the  perform- 
ance of  their  duties.  They  also  allege  that  the  steamer,  when 
about  three-quarters  of  a  mile  distant  from  the  propeller,  changed 
her  course  more  out  into  the  stream  of  the  river,  heading  diagonally 
across  the  channel,  in  the  direction  of  the  descending  vessels,  and 
ran  with  great  force  and  violence  against  the  barge,  striking  her  on 
the  starboard  side,  near  the  after  gangway,  and  cutting  her  down 
to  such  an  extent  that  she  immediately  sunk  in  the  river.  In  this 
connection  they  also  allege  that  the  barge,  at  the  time  of  the  col- 
lision, was  laden  with  a  cargo  of  merchandise,  valued  at  seventy 
thousand  dollars,  and  that  the  goods  were  damaged  by  the  disaster 
to  an  amount  equal  to  half  their  estimated  value. 

It  is  denied  by  the  respondents  that  the  circumstances  attending 
the  collision  are  truly  stated  in  the  libel.  On  the  contrary,  they 
aver  that  it  was  occasioned  wholly  through  the  fault  and  gross 
negligence  of  those  in  charge  of  the  descending  vessels.  To  lay 
the  foundation  for  that  theory,  they  allege  that  while  the  steamer 
was  proceeding  up  the  river  at  mid-channel,  in  the  regular  course 
of  her  voyage,  and  when  about  four  miles  below  Marcus  Hook,  the 
second  mate,  pilot,  and  look-out  of  the  steamer,  discovered  lights 
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directly  ahead,  which  appeared  to  be  about  three  miles  distant ;  that 
the  steamer  continued  her  course  up  the  channel,  keeping  the  lights 
on  her  larboard  bow,  but  as  near  ahead  as  was  practicable;  that 
after  continuing  that  course  for  some  time,  and  when  about  a  mile 
distant  from  the  lights,  they  were  found  to  be  the  lights  of 
[*470]  the  propeller,  and  appeared  to  be  at  mid-channel.  *0r- 
ders  were  then  given  by  the  pilot  of  the  steamer  to  port 
her  helm,  so  as  to  bring  the  lights  of  the  propeller  a  point  on  the 
larboard  bow  of  the  steamer;  and  the  order  was  forthwith  obeyed. 
At  that  time  the  steamer,  as  alleged  in  the  answer,  was  heading 
northeast  by  east;  and  she  continued  on  that  course,  keeping  the 
lights  of  the  propeller  one  point  on  her  larboard  bow,  until  she 
approached  within  three  hundred  yards  of  the  lights,  when  the  pro- 
peller suddenly  starboarded  her  helm,  and  attempted  to  cross  the 
bows  of  the  steamer.  On  seeing  the  propeller  change  her  course 
in  that  direction,  the  pilot  of  the  steamer  gave  the  signal  to  slow 
and  stop  in  immediate  succession,  and  the  orders,  as  alleged,  were 
promptly  obeyed.  Those  orders  were  so  far  carried  into  eflFect  that 
the  propeller  passed  on  her  course  without  injury ;  but  the  barge 
was  dragged  by  the  hawser  directly  against  the  bows  of  the 
steamer,  and  thereby  received  the  damage,  as  alleged  in  the  libel. 

Such  is  the  substance  of  the  pleadings,  respecting  the  circum- 
stances attending  the  collision,  so  far  as  it  is  necessary  to  examine 
them  at  the  present  time. 

After  the  hearing  in  the  district  court,  a  decree  was  entered  for 
the  respondents,  dismissing  the  libel ;  and  on  appeal  to  the  circuit 
court,  that  decree  was  afl5rmed — whereupon  the  libelants  appealed 
to  this  court. 

As  appears  by  the  proofs,  the  steamer,  at  the  time  of  the  collision, 
was  well  manned  and  equipped,  and  was  in  charge  of  a  branch 
pilot,  fully  qualified  to  conduct  and  manage  steam  vessels  on  that 
river.  She  was  a  side-wheel  steamer,  of  fifteen  hundred  tons  bur- 
den, engaged  in  carrying  freight  and  passengers,  and  had  proper 
lights  and  sufficient  and  vigilant  look-outs.  They  discovered  the 
lights  of  the  propeller  when  she  was  three  miles  distant,  and  con- 
tinued to  watch  the  lights  till  the  collision  occurred.  On  the 
other  hand,  the  propeller  was  a  vessel  of  one  hundred  and  twenty- 
two  tons  burden,  and  the  tonnage  of  the  barge  was  about  the  same. 

Three  men,  the  master,  the  wheelsman,  and  one  of  the  watchmen, 

were  on  the  deck  of  the  propeller  at  the  time  of  the  collision.     All 

of  the  other  hands,  including  the  pilot,  were  below.     Of 

[*471  ]  those  on  deck,  the  master  was  standing  forward  *of  the 

pilot-house,  but  the  watchman  was  standing  aft  the  house, 
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which  ho  admits  was  higher  than  his  head,  so  that  he  could  not  see 
over  it.  His  position  for  a  look-out  was  clearly  an  improper  one, 
as  the  view  forward  was  entirely  obstructed  by  the  house  of  the 
vessel.  Chamberlain  and  al.  v.  Ward  and  al.  21  How.  570.  Look- 
outs stationed  in  positions  where  the  view  forward,  or  on  the  side 
of  the  vessel  to  which  they  are  assigned,  is  obstructed  by  the  lights 
or  any  part  of  the  vessel,  do  not  constitute  a  compliance  with  the 
requirement  of  the  law. 

To  constitute  such  a  compliance,  they  must  be  persons  of  suitable 
experience,  properly  stationed  on  the  vessel,  and  actively  and  vig- 
ilantly employed  in  the  performance  of  that  duty. 

In  this  case,  however,  it  appears  that  the  steamer  was  actually 
seen  by  the  master,  who  was  in  charge  of  the  deck,  in  season  to 
have  adopted  every  necessary  precaution  to  have  avoided  the  dis- 
aster, but  he  admits  that  he  did  not  pay  much  attention  to  the 
approaching  vessel.  When  he  first  saw  her,  he  says  she  was  pro- 
ceeding right  up  the  river,  but  adds,  that  in  the  course  of  five 
minutes  she  changed  her  course,  and  ran  from  the  western  towards 
the  eastern  shore,  which  is  the  theory  set  up  in  the  libel.  Accord- 
ing to  the  evidence,  the  speed  of  the  steamer  was  nine  or  ten  mile* 
an  hour,  and  that  of  the  propeller  was  seven  or  eight  miles  an  hour, 
with  an  ebb  tide.  At  the  place  where  the  collision  occurred,  the 
channel  of  the  river  is  about  three-fourths  of  a  mile  wide,  and  the 
evidence  shows  that  there  is  a  cove  or  bend  in  the  river  below,  so 
that  a  vessel  coming  up  the  river  in  the  night-time  would  appear 
to  an  inattentive  or  casual  observer,  standing  on  the  deck  of  a 
descending  vessel,  as  being  near  the  western  shore,  when  in  point 
of  fact  she  was  at  mid-channel.  Witnesses  on  both  sides  were  ex- 
amined as  to  the  character  of  the  night,  and  they  generally  agree, 
that  while  it  was  somewhat  cloudy,  there  were  intervening  stars, 
and  that  it  was  not  unusually  dark. 

Two  propositions  were  chiefly  relied  on  by  the  libelants.  In  the 
first  place  it  was  insisted  in  their  behalf,  that  the  propeller, 
with  the  bargo  in  tow,  ought  to  be  regarded  in  the  *  same  [  *  472  ] 
light  as  a  sailing  vessel,  and  that  it  was  the  duty  of  the 
steamer  to  keep  out  of  the  way.  No  authority  was  cited  in  support 
of  the  proposition,  and  we  are  not  aware  of  any  decided  case  that 
favors  that  view  of  the  law.  Steamers  are  required  to  keep  out  of 
the  way  of  sailing  vessels,  upon  the  ground  that  their  power  and 
speed  are  far  greater  than  vessels  of  the  latter  class,  and  because 
those  in  charge  of  them  can  more  readily  and  eflfectually  command 
and  appropriate  that  power  and  speed  so  as  to  avoid  a  collision, 
when  it  would  be  impossible  for  the  sailing  vessel  to  keep  out  of 

__.,  ^oogle 
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the  way.  St.  John  v.  Paine,  10  How.  583.  The  Genessee  Chief, 
12  How.  463;  Steamship  Co.  v.  Rumball,  21  How.  384.  None  of 
the  reasons  on  which  the  rule  is  founded,  as  applied  to  sailing  ves- 
sels, exist  in  a  case  like  the  present.  Propellers  have  nearly  the 
same  speed  as  side-wheel  steamers,  and  quite  as  much  power. 
Whether  they  obey  the  helm  as  readily  or  not,  may  admit  of  a 
question,  but  there  is  not  suflBicient  difference  in  that  behalf  to 
justify  any  discrimination  whatever  in  the  application  of  the  rules 
of  navigation.  If  they  take  other  craft  in  tow,  those  in  charge  of 
them  ought  to  augment  their  vigilance  in  proportion  to  the  em- 
barrassments they  have  to  encounter,  especially  when  they  do  not 
see  fit  to  slacken  their  speed. 

It  is  insisted,  in  the  second  place,  that  the  collision  was  occa- 
sioned through  the  fault  of  the  steamer;  that  she  changed  her 
course  and  attempted  to  pass  the  bows  of  the  propeller,  as  is  al- 
leged in  the  libel. 

On  tlie  part  of  the  respondents,  this  proposition  of  facts  is  denied, 
and  they  insist  that  the  fault  was  committed  by  the  propeller,  in 
omitting  to  port  her  helm  and  go  to  the  right.  Beyond  question, 
the  law  is  well  settled  that  steamers  approaching  each  other  from 
opposite  directions  are  respectively  bound  to  port  their  helms  and 
pass  each  other  on  the  larboard  side. 

No  attempt  was  made  at  the  argument  to  controvert  the  proposi- 
tion, and  it  is  too  firmly  established  by  decided  cases  to  require  any 
argument  in  its  support.  The  Duke  of  Sussex,  1  Wra.  Rob.  285 ; 
The  Gazelle,  1  Wm.  Rob.  471  ;  The  James  Watt,  2  Wm.  Rob. 
271 ;  St.  John  V.  Paine,  10  How.  558 ;  The  Oregon  v. 
[  *  473  ]  Rocca,  18  How.  572  ;  Wheeler  v.  The  *  Eastern  State,  2 
Cur.  C.  C.  142.  Much  testimony  was  introduced  on  the 
one  side  and  the  other  upon  this  point,  and  it  is  somewhat  con- 
flicting. All  that  can  be  done  under  the  circumstances  with  any 
l)ossible  advantage  to  either  party  will  be  to  state  our  conclusions 
upon  the  evidence.  After  a  careful  examination  of  the  depositions, 
we  think  it  is  clearly  proved  that  both  vessels  as  they  approacheil 
each  other  were  near  mid-channel.  Most  of  the  witnesses  on  board 
the  steamer  expressly  affirm  that  she  was  near  mid-channel  when 
the  lights  of  the  propeller  were  first  discovered,  and  they  all  agree 
that  her  helm  was  not  changed,  except  for  the  purpose  of  bringing 
the  lights  of  the  propeller  one  point  on  her  larboard  bow,  until 
the  propeller  starboarded  her  helm,  and  attempted  to  cross  the  bows 
of  the  steamer.  That  movement  of  the  propeller  was  a  direct  vio- 
lation of  the  rules  of  navigation,  and  was  entirely  without  any  ex- 
cuse.    Her  master  may  have  been  deceived  as  to  the  course  of  the 
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steamer,  by  the  slight  bend  in  the  river;  but  if  so,  it  is  the  misfor- 
tune of  those  who  employed  him  that  he  was  not  better  acquainted 
with  the  navigation,  or  more  attentive  to  his  duty. 

The  decree  of  the  circuit  court  is  therefore  aflSrmed  with  costs. 


Mary  F.  Adams,  Administratrix  and  Appellant,  v.  John  S.  Preston 

AND  Wife. 

22  H.  473. 
Probate  Pboceedinos  ih  State  Couets  held  conclusive  i5  Federal  Courts. 

1.  Where  the  estate  of  an  insolvent  decedent  in  Loaisiana  was  settled  and  wound  np 
by  syndics  whose  acts  were  approved  by  the  creditors  and  homologated  by  the  proper 
probate  conrt,  the  proceedings  are  conclasive,  in  the  absence  of  fraud,  on  all  who  took 
part  in  them. 

2.  In  a  Pubsequent  suit  brought  in  the  circuit  court  of  the  United  States  by  an  assignee 
of  one  of  the  parties  to  that  proceeding,  the  purchaser  of  property  of  the  deceased 
under  those  proceedings  will  be  protected,  in  the  absence  of  fraud,  though  there  may 
have  been  irregularities  not  affecting  the  jurisdiction  in  the  probate  proceedings. 

Appeal  from  the  circuit  court  for  the  eastern  district  of  Louisiana. 
The  case  is  fully  stated  in  the  opinion. 

Mr.  Taylor  and  Mr,  Steele^  for  appellant. 

Mr  Benjamin^  for  appellees. 

*  Mr.  Justice  Wayne  delivered  the  opinion  of  the  court.  [  *  480  ] 

We  have  given  our  best  consideration  to  this  record,  in 
connection  with  the. minute  statement  made  from  it  by  the  counsel 
of  the  complainant,  without  having  been  able  to  find  any  cause  for 
the  reversal  of  the  judgment. 

The  plaintiff  sued  the  defendants,  John  S.  Preston  and 
*  Caroline  M.  Preston,  his  wife,  as  the  joint  possessors  of  [  *  481  ] 
one  hundred  and  thirteen  negroes,  and  their  increase,  to 
subject  them,  and  the  revenues  which  had  been  derived  from  their 
labor,  to  the  payment  of  certain  judgments  which  the  plaintiff  says 
he  owns,  as  the  assignee  of  the  Union  Dank  of  Louisiana. 

Those  judgments  had  been  obtained  by  that  bank  against  Thomas 
Barrett,  a  resident  of  the  city  of  New  Orleans.  Ho  alleges  that 
Barrett  was  the  owner  of  the  slaves  when  the  judgments  were  ob- 
tained, and  that,  by  reason  of  that  fact,  and  the  bank's  assignment 
to  him,  he  had  a  judicial  mortgage  upon  them,  their  increase  and 
revenues,  to  pay  the  judgments. 

The  suit  was  brought  in  the  third  district  court  of  New  Orleans, 
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when  the  defendants  were  8ojourner8  there;  and  being  cited  to  an- 
swer, they  appeared.  Being  citizens  of  the  State  of  South  Carolina, 
they  removed  the  cause  to  the  United  States  circuit  court  for  the 
eastern  district  of  Louisiana,  in  which  it  was  filed  on  the  chancery 
side  of  tlie  docket.  There  the  defendants  filed  a  dilatory  exception, 
in  bar  of  the  action  against  them;  which  being  overruled,  they 
were  required  to  answer.     And  they  did  so. 

They  neither  admit  nor  deny  the  original  validity  of  the  judg- 
ments against  Barrett,  nor  the  assignment  of  them  to  the  plaintiff; 
and  they  admit  that  the  one  hundred  and  thirteen  slaves  had  be- 
longed to  Barrett ;  but  giving  at  the  same  time  their  narrative  of 
the  manner  in  which  Barrett  had  acquired  title  to  them,  and  the 
judicial  proceedings  under  which  they  bought  the  property.  They 
state,  in  their  answer,  that  Wade  Hampton,  of  South  Carolina, 
being  the  owner  of  Whitehall  plantation,  in  the  parish  of  St. 
James,  in  Louisiana,  sold  it  on  the  8th  April,  1829,  to  Leroy  Pope, 
for  $100,000,  payable  in  twenty  years  from  the  first  day  of  January, 
1830,  with  interest  at  six  per  cent,  per  annum,  payable  aunually. 
That  the  seller  took  from  Pope  a  mortgage  on  the  plantation,  and 
also  an  obligation  that  he  would  add  to  the  plantation  seventy  work- 
ing hands,  and  mortgage  them  to  Hampton,  with  their  increase,  to 
secure  the  payment  of  Pope's  purcliase  and  interest.  Pope,  on  the 
23d  of  February  following,  complied  with  his  obligation, 
[*482]  by  mortgaging  seventy  working  hands  and  *  thirty-one 
children  to  Hampton.  He  was  then  a  resident  of  the  par- 
ish of  St.  James. 

Pope,  two  years  afterwards,  on  the  18th  March,  1833,  sold  the 
plantation  and  slaves  to  Thomas  Barrett,  of  New  Orleans,  for  $151,- 
034.  In  payment,  Barrett  assumed  to  pay  the  debt  of  $100,000, 
and  the  accruing  interest  annually,  to  Hampton,  and  received  the 
property,  subject  to  the  rights  of  Hampton  upon  the  plantation  and 
slaves.  Two  days  afterwards,  Barrett  conveyed  one-half  of  his 
purchase  to  Robert  Bell,  with  an  agreement  that  Bell's  interest 
should  be  considered  as  having  attached  from  the  bay  of  Barrett's 
purchase.  Barrett  failed  to  pay  the  interest;  and  Hampton  being 
deal,  his  heirs  brought  suits  for  it,  and  these  judgments  were  ob- 
tained against  him  in  January,  1838,  March,  1839,  and  April, 
1839.  The  judgments  were  recorded  in  New  Orleans,  where  Bar- 
rett lived  ;  but  the  mortgages  and  conveyances  given  to  Hampton, 
and  his  conveyance  of  the  plantation,  were  recorded,  when  they 
were  executed,  in  the  parish  of  St.  James,  where  the  slaves  were, 
and  where  Pope  and  Bell  both  lived. 

Barrett  became  embarrassed,  and  applied  for  the  benefit  of  the 
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insolvent  laws  of  Loaisiana,  on  the  12th  May,  1840.  In  the  sched- 
ule of  property  surrendered  to  his  creditors  is  found  an  item  of 
Whitehall  plantation  and  one  hundred  and  fifty  slaves,  valued  at 
$210,000,  subject  to  the  bond  for  §100,000,  and  the  interest  due 
thereon. 

A  meeting  of  Barrett's  creditors  was  held  on  the  15th  June, 
1840.  Syndics  were  elected  by  them,  with  general  discretionary 
powers,  particvlarly  with  the  potoer  to  sue  for  the  partition  of  any 
property  whatsoever  held  and  otvned  by  the  insolvent  jointly  tvifh 
ofJiers,  and  to  claim  partition  in  kind  or  by  sale  ;  also,  to  appoint 
agents  for  the  disposal  of  property  out  of  New  Orleans.  Amongst 
the  creditors  at  this  meeting  who  elected  the  syndics  was  the  Bank 
of  Ijouisiana,  by  its  representative,  its  president.  In  October,  after 
this  meeting  of  the  creditors,  the  heirs  of  Hampton  intervened  in 
the  insolvent  proceedings,  claimed  their  rights  under  the  mort- 
gages upon  Whitehall  and  upon  the  negroes  ;  and  they  took  a  rule 
upon  Magoffin  and  Morgan,  the  syndics  of  the  creditors,  to 
show  cause  why  the  *  plantation  and  negroes  should  not  [  *  483  ] 
be  sold,  and  the  proceeds  applied  to  the  payment  of  their 
claim.  The  rule  was  made  absolute,  by  a  judgment  recognizing 
their  right  as  mortgagees,  and  ordering  a  sale  of  the  property. 

At  a  subsequent  meeting  of  the  creditors,  at  which  the  Union 
Bank  of  Louisiana  was  again  represented  by  its  president,  the  cred- 
itors gave  to  the  syndics  a  power  to  raise  all  mortgages  recorded 
against  the  insolvent  on  any  estate  owned  by  him  alone,  or  jointly 
with  other  persons,  which  had  been  surrendered  to  his  creditors, 
wiih  authority  to  make  partition  of  the  same  with  the  co-proprie- 
tors, either  amicably  or  judicially. 

Upon  the  petition  of  the  syndics  to  the  judge  of  the  parish  court 
of  New  Orleans,  that  act  of  the  creditors  was  homologated,  and 
the  syndics  were  authorized  by  the  court  to  do  all  which  it  empow- 
ered them  to  perform,  by  the  votes  of  the  creditors  who  appeared 
or  who  were  represented  at  the  meeting. 

In  conformity  with  such  powers,  the  syndics  instituted  a  suit, 
alleging  th*t  Whitehall  plantation  and  slaves  had  been  purchased 
for  the  joint  account  of  Barrett  &  Bell,  and  that  an  action  of  par- 
tition was  necessary,  to  enable  them  to  liquidate  that  special  part- 
nership. They  also  ask  that  the  proceeds  of  the  crop  made  on  the 
plantation  might  be  deposited  in  bank,  subject  io  the  order  of  the 
court;  that  an  inventory  and  appraisement  of  the  property  should 
be  made,  and  returned  into  court ;  and  that  such  proceedings  might 
be  had  as  would  lead  to  a  prompt  and  final  settlement  of  the  part- 
nership. ^  T 
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Bell  united  in  this  petition,  and  declared  himself  to  be  a  creditor 
of  the  partnership;  prayed  for  a  settlement  of  its  affairs,  and  for 
the  allowance  in  his  fevor  of  a  lien  on  the  partnership  property, 
for  such  sum  as  might  be  found  due  to  him. 

The  heirs  of  Hampton  intervened  in  this  partition  suit,  stating 
their  claims  upon  the  property  as  mortgage  creditors  ;  and  insisted 
that  the  property  should  be  sold,  subject  to  the  assumptions,  by 
whoever  might  become  at  the  sale  vendee,  for  the  payment  of  their 

claim,  principal  and  interest. 
[  *  484  ]  *  On  the  6th  of  February,  1841,  the  court  gave  a  judg- 
ment, sustaining  the  claims  of  Hampton's  heirs,  and  di- 
recting the  sale  of  the  property,  with  the  condition,  **that  the 
vendees  should  assume  the  payment  to  Mary  Hampton,  John  S. 
Preston  and  wife,  and  John  L.  Manning  and  wife,  of  $100,000, 
payable  on  the  1st  of  January,  1856,  with  six  per  cent,  interest 
from  the  Ist  of  January,  1841 ;  and  further,  that  it  should  be  taken 
as  a  term  and  condition  of  the  sale,  that  the  purchaser  should  spe- 
cially mortgage  and  keep  mortgaged  the  plantation  to  the  inter- 
venors,  and  the  eighty-one  slaves  described  in  the  inventory,  to 
them  and  their  heirs  and  assigns." 

The  property  was  advertised  and  sold  by  the  sheriff,  pursuant  to 
this  judgment ;  was  bought  by  the  heirs  of  Hampton  for  $116,000 ; 
was  paid  for  by  surrendering  to  the  sheriff  the  bond  of  Leroy  Pope 
for  $100,000,  and  by  applying  arrears  of  interest  due  on  that  bond 
to  the  payment  of  $16,000.  An  account  was  filed  a  few  days  after- 
wards, by  the  heirs  of  Hampton,  of  the  whole  amount  due  them, 
and  after  giving  credit  for  the  $116,000,  and  there  was  still  remain- 
ing due  $11,248.11^. 

A  rule  was  then  taken  on  both  the  plaintiff  and  defendants,  by 
the  heirs  of  Hampton,  for  them  to  show  cause  why  t!ie  account 
should  not  be  approved,  and  their  demand  against  the  partnership 
of  Barrett  &  Bell  be  liquidated,  at  the  sum  of  $11,248.11^;  and 
why  the  same  should  not  be  paid  out  of  any  money  belonging  to 
the  partnership. 

Upon  the  rule  a  judgment  was  rendered  on  the  23rl  April,  1844, 
according  to  its  purport,  declaring  that,  after  having  credited  the 
account  with  $116,000,  there  was  still  due  to  the  heirs  of  Hamp- 
ton, by  the  partnership  of  Barrett  &  Bell,  the  sum  of  $11,248.11^, 
and  a  judgment  was  passed  in  their  favor  for  that  sum,  against 
Mrs.  Caroline  Bell,  the  heir  of  Robert  Bell,  and  J.  B.  Hullen,  who 
had  been  elected  the  syndic  of  the  creditors  in  the  place  of  Magoffin 
and  Morgan.  A  representative  of  the  Union  Bank  was  present,  and 
voting  for  Hullen.  ^  I 
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A  final  judgment  was  afterwards  rendered,  settling  all  matters 
in  dispute  between  the  parties  to  the  suit.  The  proceeds 
*of  the  crop  were  appropriated  to  the  payment  of  the  [*485] 
legal  charges;  and,  that  being  insufficient  for  that  pur- 
pose, the  heirs  of  Hampton  were  required  to  pay  $2,020.51,  in  sat- 
isfaction of  them — it  being  declared  that  the  legal  charges  were 
higher  in  rank  than  their  privilege  upon  the  copartnership  fund. 
The  heirs  paid  the  amount,  and  that  was  a  final  settlement  of  all 
the  matters  in  controverey  between  plaintiff,  defendants,  and  in- 
tervenors. 

Contemporary  with  the  proceedings  in  the  partition  suit,  the 
matters  connected  with  Barrett's  insolvency  were  concluded  in  the 
same  court. 

Among  other  acts  done  by  the  syndics,  Magoffin  and  Morgan, 
was  their  petition  to  the  parish  court  of  New  Orleans  to  be  dis- 
charged from  their  office  of  syndics  in  the  insolvency  of  Thomas 
Barrett  and  Thomas  Barrett  &  Co.  They  annexed  to  their  petition 
an  account  of  the  collections  and  disbursements  which  had  been 
made  by  them  since  their  last  account  had  been  filed.  They  showed 
that  they  were,  as  syndics,  parties  to  a  number  of  suits,  which 
were  still  pending;  refer  particularly  to  tlie  partition  suit  instituted 
by  them,  and  still  pending,  against  Robert  Bell,  as  the  partner  of 
Barrett;  pray  that  the  creditors  of  the  insolvent  may  be  ordered  to 
meet  to  elect  other  syndics,  on  account  of  their  not  being  able  to 
act  longer  in  that  capacity,  as  their  private  affairs  compelled  them 
to  leave  the  State  of  Louisiana. 

The  court  gave  an  order  upon  this  petition,  that  the  parties  in- 
terested show  cause,  within  ten  days  from  the  publication  of  the 
order,  why  the  accounts  of  the  syndics  should  not  be  homologated, 
why  the  funds  stated  by  the  syndics  should  not  be  distributed  in  ac- 
cordance therewith,  and  why  the  syndics  should  not  be  discharged. 
And  it  further  ordered,  that  a  meeting  of  the  creditors  should  be 
held  on  Wednesday,  the  9th  May,  to  elect  another  syndic  in  place 
of  Magoffin  and  Morgan. 

Such  a  meeting  was  held.  James  B.  Hullen  was  elected  by  the 
creditors  sole  syndic,  with  all  the  powers  which  had  been  conferred 
by  the  creditors  at  former  meetings  upon  Magoffin  and  Morgan. 
They  were  then  discharged  by  the  court  from  their  func- 
tions as  syndics,  upon  their  paying  the  balances  *  in  their  [  *  486  ] 
hands  to  the  parties  entitled  thereto,  reserving  to  them- 
selves, however,  whatever  claim  they  might  have  on  the  sale  of  the 
Whitehall  plantation ;  and  James  B.  Hullen  was  confirmed  as  sole 
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syndic  of  Barrett  and  Thomas  Barrett  &  Co.     This  order  was 
given  by  the  court  on  the  20th  May,  1842, 

Seven  days  after  the  meeting  of  the  creditors  had  been  held, 
pursuant  to  the  order  of  the  court,  Christopher  Adams,  jun.,  presi- 
dent of  the  Union  Bank,  filed  a  paper  in  the  court,  acknowledging 
himself  ta  be  fully  cognizant  of  all  the  proceedings  of  the  meet- 
ing; that  he  was  present  at  it ;  that  the  bank  was  a  creditor;  that 
Hullen  had  been  unanimously  elected  by  the  creditors  sole  syndic, 
in  place  of  the  former  syndics,  on  the  same  terms  and  conditions 
that  they  had  been,  with  the  same  powers  which  the  creditors  had 
conferred  upon  the  former  syndics.  And  further  shows,  that  at  the 
meeting  on  the  9th  May,  1842,  he  had  voted  for  the  dispensalion  of 
Hullen  from  giving  the  security  required  by  law  to  be  given  by 
syndics. 

This  narrative  discloses  the  connection  of  the  Hamptons  with  the 
proceedings  of  the  syndics,  and  in  the  partnership  suit  which  they 
had  brought  against  Bell  to  settle  his  claim  as  a  partner  in  the 
purchase  of  the  Whitehall  plantation  and  slaves.  Thus  matters 
remained  for  nine  years,  no  one  supposing  that  there  was  any 
irregularity  in  the  judicial  proceedings  under  which  the  heirs  of 
Hampton  had  bought  the  property,  the  bank  all  the  time  acquies- 
cing in  the  result.  Indeed,  nothing  was  done  without  the  know- 
ledge of  the  bank ;  everything  that  was  done  was  with  its  appro- 
bation. The  record  shows  that  every  step  taken  by  the  syndics  for 
the  settlement  of  Barrett's  insolvency  was  in  conformity  with  the 
powers  which  the  creditors  had  given  to  them.  But  nine  years 
after  the  final  and  conclusive  settlement  of  the  whole  matter  in 
controversy,  the  president  and  directors  of  the  bank  assigned  to  the 
plaintiff  in  this  suit  five  judgments,  which  the  bank  had  obtained 
against  Thomas  Barrett  in  1838  and  1839.  Upon  this  assignment 
it  is  that  the  plaintiff  now  claims  that  these  judgments  were  a 
mortgage  upon  the  Whitehall  plantation  and  slaves.  He 
[*487]  *  alleges  that  all  the  proceedings  in  the  parish  court  of 
the  parish  and  city  of  New  Orleans,  in  the  matter  of  the 
insolvency,  were  irregular ;  that  the  disposition  of  property  sur- 
rendered by  Barrett  for  his  creditors,  and  the  creditors  of  Thomas 
Barrett  &  Co.,  '"'were  irregular,  insufficient,  null,  and  void,''  and 
had  been  procured  by  fraudulent  combination  between  the  heirs  of 
Hampton  with  Bell,  and  with  the  syndics  of  the  creditors,  for  the 
purpose  of  defrauding  the  Union  Bank  particularly.  He  also  alleges 
that  the  Union  Bank  has  not  been  a  party  to  the  suit  of  the  syn- 
dics, and  that  neither  the  bank  nor  himself  are  in  any  way  bound 
by  its  proceedings.     And  the  fraud  with  which   he^charges  the 
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defendants  is,  that  they  claimed  as  creditors  of  Barrett,  under  the 
mortgage  which  Leroy  Pope  had  made  to  their  ancestor,  Hampton, 
when  the  plantation  was  bought  from  him,  and  which  Barrett 
assumed  to  pay  when  he  purchased  from  Pope,  well  knowing  at 
the  time  that  the  efficacy  of  the  inscription  of  the  mortgages  upon 
both  plantation  and  slaves  had  expired,  according  to  law,  without 
any  renewal  of  the  registry  of  them.  The  defendants  deny,  in  their 
answer,  the  fraud  charged,  or  fraud  of  any  kind,  in  their  interven- 
tion in  the  proceedings  in  insolvency.  No  attempt  was  made  to 
prove  it;  consequently,  the  plaintiflTs  whole  case  depends  upon  his 
assertion  that  there  are  irregularities  in  the  suit,  and  in  the  ren- 
dition of  a  judgment,  and  under  which  the  heirs  of  Hampton  pur- 
chased the  property  at  sheriff's  sale,  which  made  that  judgment  a 
nullity.  The  plaintiff  is  the  assignee  of  the  Union  Bank,  and  the 
argument  in  support  of  his  claim  as  assignee  is,  that  he  is  entitled 
to  a  judgment,  subjecting  the  property  to  the  payment  of  the  judg- 
ments which  the  bank  had  obtained  against  Barrett,  unless  the 
mortgages  of  the  bank  were  extinguished  by  the  sale  made  by  the 
sheriff  to  the  heirs  of  Hampton,  and  unless  the  settlement  be- 
tween the  syndics,  Robert  Bell,  and  the  heirs  of  Hampton,  upon 
the  judgments  rendered  in  the  cases  of  the  syndics  and  Bell,  are 
res  judicata. 

These  positions  are  in  themselves  an  abandonment  of  the  charge 
of  fraud,  originally  made,  and  for  no  other  purpose  than  to 
give  to  the  circuit  court  jurisdiction  of  the  case  *  against  [  *  488  ] 
the  defendants,  and  without  which  the  court  could  not 
have  taken  jurisdiction.  With  what  propriety,  then,  can  this  court 
now  be  called  upon  to  review  a  judgment  of  the  parish  court  of 
New  Orleans  for  any  irregularity  or  illegality  in  the  proceedings 
of  that  court,  if  either  existed,  when  there  could  have  been  an 
appeal  td  the  supreme  court  of  Louisiana  for  its  correction  ?  This 
court  has  never  done  so  in  any  case  in  which  the  subject-matter  of 
a  suit,  being  within  the  jurisdiction  of  a  State  court,  upon  the  alle- 
gation that  its  judgment  had  been  given  contrary  to  the  law  of  a 
State.  See  the  cases  of  Fouvergne  ct  al.  v.  City  of  N.  0.,  18  How- 
ard, 471 ;  Gaines  v.  Chew  et  al.  2  Howard,  619,  644 ;  and  Tarver 
V.  Tarver,  9  Peters,  174.  The  parish  court  of  New  Orleans  had, 
by  law,  full  power  over  all  the  property  ceded  by  the  insolvent,  and 
over  the  claims  of  each  of  the  creditors.  It  exercised  its  jurisdic- 
tion, and  the  legality  of  its  judgment  cannot  be  questioned  by  this 
court.  Besides,  the  courts  of  the  United  States  have  no  jurisdiction 
over  the  settlement  of  insolvencies  in  the  State  courts.  The  parish 
iH)urt  had  not  only  jurisdiction,  but  exclusive  jurisdiction,  over  the 
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property  surrendered,  and  the  distribution  of  it  among  the  creditors 
of  the  insolvent.  By  the  laws  of  Louisiana,  the  property  surren- 
dered becomes  vested  in  the  creditors,  represented  by  the  syndics  as 
their  trustee.  Schroeder  v,  Nicholson,  2  Lou.  R.  354 ;  Morgan  v. 
Creditors,  7  Lou.  R.  62 ;  Dwight  v,  Linn,  4  An.  492.  And  the  cred- 
itors of  an  insolvent  who  become  parties  to  the  insolvent  proceedings 
are  prohibited  from  seeking  remedies  in  any  other  court  of  the  State 
of  Louisiana.  Jacobs  r.  Bogart,  7  Rob.  Rep.  162;  Marsh  v.  Marsh, 
9  Rob.  Rep.  46;  Tyler  et  al.  v.  Creditors,  9  Robinson.  It  is  also 
declared,  in  the  civil  code,  (art.  165,  sec.  3,)  ''that,  in  all  matters 
relative  to  failures,  all  suits  already  commenced,  or  which  may  be 
subsequently  instituted  against  the  debtor,  must  be  carried  before 
the  court  in  which  the  failure  has  been  declared;"  and  "where  a 
party  claims  from  the  syndics  goods  which  had  been  surrendered 
by  an  insolvent,  the  suit  may  be  brought  before  the  court  where  the 

concurso  is  pending."  2  Robinson,  348. 
[*489J  *The  want  of  jurisdiction,  then,  in  the  courts  of  the 
United  States,  to  review  the  proceedings  of  the  parish 
court  of  New  Orleans,  in  a  case  of  insolvency,  is,  of  itself,  sufficient 
to  prevent  the  court  from  giving  to  the  plaintiff  a  decree  in  this 
suit. 

There  are,  however,  other  grounds  sufficient,  to  be  found  in  the 
record,  from  which  we  have  concluded  that  the  plaintiff  has  neither 
an  equitable  claim  against  the  defendants  in  this  proceeding,  nor 
any  right,  under  the  law  of  Louisiana,  to  subject  the  property  in 
controversy  to  the  judgment  of  which  he  is  the  assignee.  But  we 
shall  confine  ourselves  to  the  discussion  of  one  of  them. 

The  judgments  of  the  Union  Bank,  if  they  ever  had  at  any  time 
mortgage  rights  against  the  Whitehall  plantation,  and  the  slaves 
upon  it,  better  than  the  mortgages  given  by  Leroy  Pope  at  the 
time  of  his  purchase,  and  which  were  assumed  by  Barrett  when 
he  bought  the  property,  and  which  were  equally  obligatory  upon 
Bell,  when  himself  and  Barrett  formed  their  particular  partnership 
in  respect  to  that  property,  those  judgments  had  been  legally 
canceled  before  they  were  assigned  to  the  plaintiff  by  the  bank. 
It  will  be  found,  at  pages  20  and  21  of  the  record,  that  the  assignor 
of  the  plaintiff  united  with  the  other  creditors  in  giving  to  the 
syndics  the  power  to  raise  all  mortgages  granted  by  or  recorded 
by  Thomas  Barrett,  or  Thomas  Barrett  &  Co.,  on  any  real  estate 
owned  by  Barrett,  jointly  with  other  persons,  and  surrendered  by 
him  to  his  creditors,  with  power  also  to  effect  partitions  of  the  said 
property  with  his  co-proprietors,  either  amicably  or  judicially,  &c., 
Sso. 
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The  creditors,  too,  authorized  the  syndics,  or  either  of  them,  to 
vote,  deliberate,  and  give  their  opinion  for  them,  at  any  subse- 
quent meeting  of  the  creditors  of  Barrett,  or  Thomas  Barrett  &  Co. 
And  the  powers  so  given  to  the  syndics  were  homologated  by  the 
judge  of  the  parish  court  of  New  Orleans.  Under  such  a  power, 
the  syndics  might  have  erased  the  judicial  mortgages  of  the  bank 
in  the  fair  and  bona  fide  discharge  of  their  relation  to  the  creditors 
as  their  trustees,  and  the  bank  would  have  been  bonnd  by 
their  action.  But  *  they  proceeded,  according  to  law,  to  [  *  490  ] 
to  have  the  judicial  mortgages  of  the  bank  canceled ;  and 
they  were  canceled  on  the  Ist  oT  February,  1841.  This  cancel- 
lation was  made  by  the  syndics,  in  conformity  with  the  thirty- 
second  section  of  the  act  of  February,  1817,  entitled,  '*An  act  rela- 
tive to  the  voluntary  surrender  of  property,  and  to  the  mode  of 
proceeding,  as  well  for  the  direction  as  for  the  disposal  of  debtors' 
estates, ' '  &c. ,  &c.  The  erasure  and  cancellation  of  mortgages  may 
be  made  in  Louisiana,  by  consent  or  by  order  of  the  court.  Arti- 
cles 3335,  3336.  In  this  instance,  the  erasure  was  made  by  the 
judgment  of  a  court  of  competent  jurisdiction;  when  by  the  latter, 
it  has  the  eflfect  oi  9k  res  judicata,  1  Rob.,  382,  518;  11  Rob.  171. 
After  the  erasure  so  made,  there  can  be  no  subsequent  reinscription 
of  a  mortgage.  That  which  was  made  in  1848  revived  no  lien 
upon  the  property  which  the  bank's  mortgages  may  have  had 
before  they,  were  erased.  But  there  was  another  erasure  of  the 
bank's  judicial  mortgages  in  a  suit  brought  by  Barrett  against  it, 
before  its  assignment  was  made  of  its  judgments  against  Barrett  to 
Hagan,  the  plaintiflF.  Rec.  83,  88,  94,  99,  103.  It  was  done  by  a 
court  having  competent  jurisdiction,  and  it  concluded  the  right  of 
the  bank  to  convey  its  judgments  to  the  plaintiflF  as  judicial  mort- 
gages, though  they  might  be  transferred  as  judgments  to  entitle 
the  assignee  to  a  participation  in  any  unadministered  proceeds 
made  from  the  sale  of  the  property  surrendered  by  the  insolvent 
for  his  creditors.  But  neither  the  reinscription  of  1848,  nor  the 
assignment  to  the  plaintiflF,  could  have  the  eflfect  to  give  to  the 
plaintiflF  any  claim  upon  property  of  the  insolvent  which  had  been 
sold  under  the  judgment  of  a  court  having  jurisdiction  in  insol- 
vency. The  property  now  claimed  by  the  plaintiflF,  as  subject  to 
his  assignment,  had  been  recognized  by  the  judgment  of  the  parish 
court  to  be  subject  to  the  claims  of  the  heirs  of  Hampton  ;  had 
been  ordered  by  the  court  to  be  sold  by  the  sheriflF;  had  been 
sold  by  him,  and  adjudicated  to  the  purchasers;  and  the  con- 
sideration money  of  the  purchase  had  been  accounted  for  by  the 
sheriflF  to  the  syndics  of  the  insolvent,  and  by  them  accounted  for 
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to  the  court,  in  strict  accordance  with  its  order,  nine  years 
['*'491]  before  the  bank  made  an  '''assignment  to  Hagan.     The 

sale  oould  not  have  been  in  any  way  subject  to  the  judicial 
mortgages  of  the  bank^  nor  could  it  in  any  way  affect  the  property 
purchased  by  the  defendants.  Indeed,  there  can  be  no  doubt  that, 
after  the  appearance  of  the  bank  in  tlie  conourso  of  the  creditors, 
and  its  acquiescence  with  them  in  fixing  the  terms  for  the  sale  of 
the  property  of  the  insolvent,  it  must  be  taken  as  a  waiver  by  the 
bank  of  all  its  rights  to  pursue  it  for  the  payment  of  its  judgments 
against  Barrett,  the  insolvent,  and  that  it  would  look  to  the  pro* 
ceeds  of  its  sale,  as  the  other  creditors  did,  for  the  satisfaction  of 
their  respective  claims.  Egerton  v.  Creditors,  2  Rob.  201 ;  Saul  v. 
Creditors,  7  N.  S.  446,  447.  Without  pursuing  the  discussion 
further,  we  have  concluded  that  the  bank,  when  it  assigned  its 
judgments  to  the  plaintiff,  had  no  mortgage  lien  on  the  Whitehall 
plantation  and  slaves  to  transfer;  that  the  language  of  the  assign- 
ment, interpreted  by  the  acknowledged  acts  of  the  bank  in  the  in- 
solvency, cannot  mean  any  such  transfer,  and  that  the  judgment 
and  sale  under  the  partition  suit  barred  the  bank  from  making 
such  an  assignment,  and  the  plaintiff  from  any  such  claim  as  he 
has  made  in  his  bill. 

We  direct  the  affirmance  of  the  decree  of  the  circuit  court. 


•  THE  BARQUE  GRIFFIN. 

John  Howland  and  others.  Appellants,  v.  John  Qreenway  and 

others. 
22  H.  491. 

ADMIBALTT— COSTBACT  OP    ArPREIOHTMElfT. 

1.  By  the  laws  of  Brazil,  goods  not  found  on  the  maaifest  of  a  vessel,  nor  added  to  it 
before  delivery,  are  liable  to  seizure  and  confiscation.  The  owner  of  a  vessel  who 
contracted  to  deliver  goodu  to  consignee  in  Rio  de  Janeiro,  is  responsible  for  the  fail- 
ure of  the  master  to  observe  this  law,  if  the  goods  are  thereby  lost  to  the  conaignee. 

2.  It  is  no  defense,  under  such  circumstances,  that  the  goods  were  actually  landed  and 
received  in  the  custom  house  and  the  duties  paid  by  contiignees.  The  delivery  con- 
tracted for  by  the  master  it  a  delivery  free  from  prior  liability  to  confiscation  for  bis 
acts  in  violating  the  local  revenue  law. 

Appeal  from  the  circuit  court  for  the  southern  district  of  New 
York.     The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 


Mr.  HdUteady  for  appellants. 

Mr.  Oifford  and  Mr.  De  Forrest^  for  appellees. 
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*  Mr.  Justice  Campbell  deliverod  the  opinion  of  the  court.  [  *  499  ] 

This  was  a  libel,  in  the  district  court  of  the  United 
States  for  the  southern  district  of  New  York,  against  the  barque 
Qriffin  and  her  owners,  on  a  contract  of  affreightment  by  the  ap- 
pellees. The  libel  stated,  that  in  November,  1852,  at  New  York, 
there  was  shipped  on  that  barque,  of  which  the  appellants  are 
owners,  one  hundred  and  thirty-two  boxes  of  chairs  and  furniture, 
to  be  delivered  at  the  ship's  tackles  at  the  port  of  Rio  de  Janeiro, 
to  the  appellees,  according  to  the  terms  of  a  bill  of  lading. 
That  the  regulations  of  the  port  of  Rio  de  *  Janeiro  require  [  *  500  ] 
the  owner  or  master  of  a  vessel  arriving  there,  to  submit 
to  the  officers  of  the  customs  a  manifest  of  the  cargo  on  board  ;  and 
that  cargo  not  mentioned  in  the  manifest  cannot  be  passed  through 
the  custom-house^  but  is  liable  to  seizure  and  confiscation  for  that 
omistiion. 
J  That  the  master  of  the  bai*que  omitted  to  enter  the  said  consign- 
ment on  the  manifest  rendered  by  him  on  his  arrival,  and  in  conse- 
quence the  boxes  were  seized  and  confiscated,  and  so  were  lost  to 
the  consignees.  The  libelees  answer  that  the  goods  referred  to  in 
the  libel  were  discharged  in  accordance  to  the  bill  of  lading,  under 
the  laws  and  regulations  of  the  port,  and  under  the  order  of  the 
proper  government  officers,  and  went  into  the  custom-house  under 
the  direction  of  the  libelants,  they  paying  the  duties  thereon. 

That  after  the  delivery  at  the  ship's  ta.ckles  of  the  said  shipment, 
the  consignees  became  responsible  for  their  safety ;  and  that  they 
were  not  confiscated  or  forfeited  to  the  government,  nor  abandoned 
by  the  consignees  to  the  owners  of  the  ship.  Upon  the  pleadings 
and  proofs,  a  decree  was  rendered  against  the  libelees  in  the  district 
court,  which  was  affirmed  in  the  circuit  court,  on  appeal. 

It  appears  irom  the  testimony  that  it  is  the  duty  of  a  master  of  a 
foreign  vessel,  upon  her  arrival  at  the  port  of  Rio  de  Janeiro,  to 
deliver  to  the  proper  officer,  (guarda  mor,)  upon  his  visit  to  the 
vessel,  his  passport,  manifest,  and  list  of  passengers.  He  is  re- 
quired, **at  the  end  of  the  manifest,"  to  make  such  'declarations 
or  statement  for  his  security  by  adding  any  packages  that  may  be 
omitted  or  exceeded  in  his  manifest,  giving  his  reason  for  such 
omissions;  no  excuse  will  afterwards  be  admitted  for  any  omissions 
or  error." 

That,  **when  it  is  proved  that  the  vessel  brought  more  goods 
than  are  specified  or  contained  in  the  manifest,  and  not  declared  by 
the  master,  such  goods  will  be  seized,  and  divided  among  the 
seizors,  the  master  also  paying  into  the  national  treasury  a  fine  of 
one^balf  their  value,  besides  the  customary  duties  thereon."     It 
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further  appears,  that  the  Griffin  reached  the  port  of  Rio  de  Janeiro 

in  January,  1853,  and  that  her  master  rendered  her  pass- 
[  *501  ]  port,  manifest,  and  list  of  passengers,  *and  was  required 

to  make  any  statement  or  declaration  in  addition,  and  in- 
formed that  no  other  opportunity  would  be  afforded  to  him.  The 
master  answered,  that  he  had  no  addition  to  make  or  declaration  to 
record.  The  goods  were  discharged  according  to  the  custom  of  the 
port,  under  the  direction  and  orders  of  the  revenue  officers,  into  the 
custom-house,  and  while  there,  and  before  the  entry  had  been  com- 
pleted, they  were  seized  and  confiscated  under  the  regulation  before 
stated.  In  a  petition  by  the  master  to  the  Brazilian  government 
for  a  remission  of  the  forfeiture  and  penalty  he  had  incurred,  he 
says:  '*  That  on  the  last  voyage  of  the  vessel  a  seizure  was  made  of 
one  hundred  and  thirty-two  packages  of  furniture,  more  or  less,  on 
the  ground  that  they  were  not  entered  in  the  manifest,  and, 
although  the  petitioner  acknowledges  that  the  custbm-house  officers 
have  acted  according  to  the  instructions  of  the  department,  still 
there  are  reasons  of  equity  which  render  this  seizure  contrary  to 
law/'  * 

These  reasons  were,  that  the  Brazilian  consuVat  New  York  was 
a  novice  in  his  office,  and  had  failed  to  give  him  accurate  informa- 
tion^ and  had  approved  of  a  manifest  full  of  mistakes ;  and  that 
the  master  had  acted  in  good  faith,  and  was  obviously  free  from 
any  suspicion  of  a  design  to  defraud  the  revenue.  This  petition 
was  referred  to  the  director  general  of  the  revenue,  who  returned 
for  answer:  ^*That  taking  into  consideration  the  quantity  of  the 
packages  seized,  (130  cases,)  and  the  quality  of  the  goods  therein 
contained,  (furniture,)  and  more  particularly  the  circumstances 
which  occurred  before  the  seizure  thereof,  (the  packages  having 
been  landed,  and  the  duties  paid,)  there  is  no  plausible  reason  to 
ascribe  to  fraud  or  bad  faith  the  omissions  of  the  said  packages  in 
the  manifest  of  the  vessel  in  which  they  were  imported ;  but,  on 
the  other  hand,  the  circumstances  of  the  proof  of  fraud,  or  even  of 
its  presumption,  is  not  essential  in  order  to  render  the  se'zure  a 
legal  one  in  the  present  hypothesis.  It  is  expressed  in  the  case  be- 
fore mentioned,  in  the  articles  155,  156,  of  the  general  regulations 
of  the  22d  June,  1836,  that  the  simple  fact  of  finding  either  more 

or  less  packages  is  punishable  with  the  penalties  therein 
[  *  502  ]  decreed ;   and  the  seizure  to  which  the  petition  *  refers 

having  been  made  and  adjudged  in  conformity  with  the 
provisions  of  the  said  article  155,  I  am  of  opinion  that  the  de- 
cision of  the  custom-house  ought  to  be  confirmed."  The  decree 
^as  entered  accordingly.     The  testimony  shows  that  the  packages 
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were  sold  by  the  inspector  of  the  customs  as  forfeited,  and  that  the 
consignees  sustained  a  total  loss.  There  is  no  testimony  to  show 
that  they  contrib'uted  to  produce  this  result.  It  was  the  duty  of 
the  master  of  the  barque  to  acquaint  himself  with  the  laws  of  the 
country  with  which  he  was  trading,  and  to  conform  his  conduct  to 
those  laws.  He  cannot  defend  himself  under  asserted  ignorance^  or 
erroneous  information  on  the  subject.  It  is  the  habit  of  every 
nation  to  construe  and  apply  their  revenue  and  navigation  laws 
with  exactness,  and  without  much  consideration  for  the  hardship 
of  individual  cases.  The  magnitude  and  variety  of  the  interests 
depending  upon  their  efficient  administration  compel  to  this,  and 
every  ship-master  engaged  in  a  foreign  trade  must  take  notice  of 
them. 

The  Vixen,  1  Dod.  145 ;  the  Adams,  Edwards,  310.  In  the  case 
before  us,  the  master  was  informed  of  his  duties  upon  his  arrival 
at  the  port  of  destination  by  the  officers  of  the  customs,  and  his 
embarrassment  and  loss  can  be  attributed  to  nothing  but  his  inat- 
tention. The  question  arises,  whether  the  appellants  are  respon- 
sible for  the  miscarriage  of  their  master  and  agent.  Their  contract 
is  an  absolute  one  to  deliver  the  cargo  safely,  the  perils  of  the  sea 
only  excepted.  Under  such  a  contract,  nothing  will  excuse  them 
for  a  non-performance,  except  they  have  been  prevented  by  some 
one  of  those  perils,  the  act  of  the  libelants,  or  the  law  of  their 
country.  No  exception  of  a  private  nature,  which  is  not  contained 
in  the  contract  itself,  can  be  engrafted  upon  it  by  implication  as  an 
excuse  for  its  non-performance.  Atkinson  v.  Ritchie,  10  East.  533. 
In  Spencer  v.  Chadwick,  10  Q.  B.  R.  516,  the  defendants  pleaded, 
**  that  the  ship,  in  the  course  of  her  voyage  to  London,  called  at 
Cadiz ;  and  while  there,  the  goods  were  lawfully  taken  out  of  the 
ship  by  the  officers  of  the  customs  on  a  charge  of  being  contraband 
under  the  laws  of  Spain,  without  default  on  the  part  of 
the  officers  of  the  ship.  The  *  court  affirm  the  rule,  that  [  *  503  ] 
when  a  party,  by  his  own  contract,  creates  a  duty  or 
charge  upon  himself,  he  is  bound  to  make  it  good,  if  he  may, 
notwithstanding  any  accident  by  inevitable  necessity,  because  he 
might  have  provided  against  it  by  his  contract."  It  was  for  the 
libelees  to  furnish  the  evidence  to  discharge  themselves  for  the 
failure  to  perform  their  contract. 

They  insist  that  the  delivery  of  the  cargo  into  the  custom-house 
under  the  order  of  the  officers,  and  the  payment  of  the  duties  by 
the  consignees,  was  a  right  delivery,  and  that  the  consignees  are 
responsible  for  their  safety  afterward.  We  do  not  concur  in  this 
opinion.     The  delivery  contemplated  by  the  contract  was  a  transfer 
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of  the  property  into  the  power  and  poesesdon  of  the  consignees. 
The  surrender  of  possession  by  the  master  must  be  attended  with 
no  fact  to  impair  the  title  or  affect  the  peaceful  "enjoyment  of  the 
property.  The  failure  to  enter  the  property  on  the  manifest  was  a 
cause  of  confiscation  from  the  event,  and  rendered  nugatory  every 
effort  subsequently  to  discharge  the  liability  of  the  ship  and  owners. 

The  appellants  complain  that  the  proof  does  not  support  the 
decree  in  respect  of  the  damage  assessed.  One  witness  testifies  to 
the  market  value  of  the  packages  in  Rio  de  Janeiro,  and  another 
approximates  their  cost  in  New  York,  and  upon  this  testimony  the 
assessment  was  made.  It  was  competent  to  the  appellants  to  in- 
troduce testimony  in  the  circuit  court,  or  in  this  court,  upon  that 
subject,  but  none  has  been  submitted. 

We  should  not  be  justified  in  concluding  the  decree  to  be  erron- 
eous under  the  circumstances. 

Decree  affirmed. 


Edward  Kilbourne  and  others  v.  The  State  Savings  Institution  of 

St.  Louis. 

22  H.  603. 
Peactice  in  Supreme  Court. 
Where  no  question  was  raised  by  the  plaintiffs  in  error  in  the  court  below  for  the 
consideration  of  this  court,  and  none  is  raised  here  by  counsel  or  otherwise,  the 
judgment  will  be  affirmed  with  damages  for  delay. 

Writ  of  error  to  the  district  court  for  the  district  of  Iowa.  There 
was  no  appearance  for  plaintiffs  in  error.  No  error  was  alleged  or 
apparent  in  the  record. 

Mr,  Blair  and  Mr.  Folk,  for  defendants  in  error. 

[  *  604  ]  *  Mr.  Justice  Wayne  delivered  the  opinion  of  the  court. 
No  question  was  raised  upon  the  trial  of  this  case  in 
the  court  below,  for  the  consideration  of  this  court,  nor  have  the 
plaintiffs  in  error,  by  counsel  or  otherwise,  made  one  here.  The 
writ  of  error  was  obviously  sued  out  for  delay.  We  direct  the  af- 
firmance of  the  judgment  and  ten  per  cent,  damages. 

Order. 
It  is  now  here  ordered  and  adjudged  by  this  court,  that  the  judg- 
ment of  the  said  district  court  in  this  cause  be  and  the  same  is 
h/^^eby  afSrmed  with  costs  and  interest  at  the  rate  of  ten  per  cent, 
per  annum. 
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Associate  Jttoticeb. 


Anson,  Bangs  &  Co.,  Appellants,  v.  The  Blub  Bidgb  Bailboad 

Company. 
23n.  L 

PbAOTICE  15  SUPREXB  CoUBT. — ABSENCE  OF  APPEAL  BOVD. 

1.  Where  the  appeal  has  been  allowed,  bat  do  appeal  bond  given  either  for  the  coots 
or  a  tniptrtcdeas,  the  appeal  will  not  be  dismissed  if  the  appellant  file  a  safficient 
bond  within  a  reasonable  time  to  be  fixed  by  this  court. 

2   Such  bond  most  be  approved  by  one  of  the  judges  authorized  to  allow  the  appeal. 

Appeal    from  the  circuit  court    for  the  northern   district  of 
Georgia. 

Mr,  PliUlipe,  for  appellee,  moved  to  dismiss  the  appeal  because 
no  boDd  had  been  given  when  the  appeal  was  taken  or  since. 

Mr,  Johnson,  for  appellants,  offered  to  give  a  sufficient  bond  for 
costs,  and  opposed  the  motion  to  dismiss. 
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After  argument  by  these  two  counsel,  Mr.  Justice  Nelson  de- 
livered the  opinion  of  the  court. 

This  is  a  motion  to  dismiss  the  appeal,  on  the  part  of  the  ap- 
pellee, upon  the  ground  that  no  appeal  bond  was  given 
[  *  2  ]  at  the  *time  of  granting  the  appeal,  as  required  by  the 
statute,  either  as  a  security  for  costs  or  supersedeas  of  exe- 
cution.    1  Stat,  at  Large,  pages  84,  85,  sees.  22,  23,  p.  404. 

It  is  admitted  that  no  bond  was  given,  but  the  counsel  resisting 
the  motion  proposes  to  give  one  for  the  costs,  and  thus  prevent  the 
dismissal,  if  consistent  with  the  practice  of  the  court.  The  prac- 
tice has  been  allowed  in  several  cases,  as  will  be  seen  by  reference 
to  10  Wh.  R.  311, 16  How.  148,  and  9  Wh.  555.  In  the  last  case, 
time  was  granted  within  which  to  give  the  bond,  or  the  case  be 
dismissed.  The  bond  may  be  taken  and  approved  before  any  judge 
or  justice  authorized  to  allow  the  appeal  or  writ  of  error. 

Let  the  appellant  have  sixty  days  to  give  the  bond,  and  file  it 
with  the  clerk,  upon  complying  with  which  order  the  motion  be 
dismissed;  otherwise,  granted. 


Lewis  Teese  and  Lewis  Tebse,  Je.,  PlaintiflFs  in  Error,  v.  C.  P. 
HoNTiNaDON  and  Mark  Hopkins. 

23  n.  2. 

Patent  Law— Notice  op  Priob  Invej^tion— Evidence. 

1.  Where  the  notice  of  proof  of  prior  use  of  invention  is  sufficient,  it  is  not  essential  to 
the  introduction  of  the  evidence  on  the  trial  that  it  should  he  served  and  filed  in 
court  with  wi  order  of  the  court. 

2.  Depositions  taken  hefore  such  notice  may  be  used  on  the  trial  in  the  same  manner 
as  if  the  witness  were  introduced  in  person. 

3.  For  the  purpose  of  impeaching  a  witness,  the  general  question,  "What  is  his  repu- 
tation for  moral  character  ? "  was  properly  overruled  by  the  court  below. 

4.  It  was  also  held  to  be  within  the  discretion  of  the  court  to  refuse  to  allow  a  witne^ 
to  testify  as  to  the  other  witness's  reputation  for  truth  and  veracity  five  years  pre- 
viously, when  he  staled  he  knew  nothing  of  his  character  since  that  time. 

Writ  of  error  to  the  circuit  court  for  the  northern  district  of 
California.     The  case  is  fully  stated  in  the  opinion. 

Mr.  Phillips y  for  plaintiffs  in  error. 

Mr.  (fiffbrdj  for  defendants. 

[  *6  ]      *Mr.  Justice  Clifford  delivered  the  opinion  of  the  court. 
This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
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States  for  the  northern  district  of  California.  According  to  the 
transcript,  the  declaration  in  this  case  was  filed  on  the  eighteenth 
day  of  March,  1856.  It  was  an  action  of  trespass  on  the  case  for 
an  alleged  infringement  of  certain  letters  patent  purporting  to 
have  been  duly  issued  to  the  plaintiffs  for  a  new  and  Useful  im- 
provement in  a  certain  machine  or  implement  called  a  sluice-fork, 
used  for  the  purpose  of  removing  stones  from  sluices  and  sluice- 
boxes  in  washing  gold.  As  the  foundation  of  the  suit,  the  plain- 
tiffs in  their  declaration  set  up  the  letters  patent,  alleging 
that  they  were  the  original  and  first  *  inventors  of  the  [  *  7  ] 
improvement  therein  described,  and  charged  that  the  de- 
fendants, on  the  second  day  of  July,  1855,  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  the  commence- 
ment of  the  suit,  unlawfully  and  without  license  vended  and  sold  a 
large  number  of  the  improved  forks  made  in  imitation  of  their  in- 
vention. To  this  charge  the  defendants  pleaded  the  general  issue, 
and  in  addition  thereto,  set  up  in  their  answer  to  the  declaration 
two  other  grounds  of  defense.  In  the  first  place  they  denied  that 
the  plaintiffs  were  the  original  and  first  inventors  of  the  improve- 
ment described  in  the  letters  patent,  averring  that  the  supposed 
improvement  was  known  and  used  by  divers  other  persons  in  the 
United  States  long  before  the  pretended  invention  of  the  plaintiffs. 
They  also  alleged  that  the  improvement  claimed  by  the  plaintiffs, 
as  their  invention,  was  not  the  proper  subject  of  a  patent  within 
the  true  intent  and  meaning  of  the  patent  law  of  the  United  States. 
By  the  fifteenth  section  of  the  patent  act  of  the  fourth  of  July, 
1836,  the  defendant,  in  actions  claiming  damages  for  making, 
using,  or  selling,  the  thing  patented,  is  permitted  -to  plead  the 
general  isvsue,  and  for  certain  defenses,  therein  specified,  to  give 
that  act  and  any  special  matter  in  evidence  which  is  pertinent  to 
the  issue,  and  of  which  notice  in  writing  may  have  been  given  to 
the  plaintiff  or  his  attorney  thirty  days  before  the  trial.  Within 
that  provision,  and  subject  to  that  condition,  he  may,  under  the 
general  issue,  give  any  special  matter  in  evidence  tending  to  prove 
that  the  patentee  was  not  the  original  and  first  inventor  or  discov- 
erer of  the  thing  patented,  or  a  substantial  and  material  part 
thereof  claimed  as  new,  or  that  it  had  been  described  in  some 
public  work  anterior  to  the  supposed  discovery  by  the  patentee,  or 
had  been  in  public  use,  or  on  sale,  with  the  consent  and  allowance 
of  the  patentee,  before  his  application  for  a  patent.  But  whenever 
the  defendant  relies  in  his  defense  on  the  fact  of  a  previous  inven- 
tion or  knowledge  or  use  of  the  thing  patented,  he  is  required  to 
^^  state  in  his  notice  of  special  matter  the  names  and  places  of 
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residence  of  those  whom  he  intends  to  prove  to  have  possessed  a 
prior  knowledge  of  the  thing,  and  where  the  same  had  been 

used." 
[  *  8  ]  *Two  written  notices  were  accordingly  given  by  the 
defendants  of  special  matter  to  be  offered  in  evidence  by 
them  at  the  trial,  in  support  of  the  first  ground  of  defense  set  up 
in  the  answer  to  the  declaration.  One  was  dated  on  the  twenty- 
eighth  day  of  August,  1856,  and  the  other  on  the  nineteenth  day 
of  September  of  the  succeeding  year,  but  they  were  both  duly  served 
and  filed  in  court  more  than  thirty  days  before  the  trial.  Upon 
this  state  of  the  pleadings  the  parties  on  the  twentieth  day  of  Octo- 
ber, 1857,  went  to  trial,  and  the  jury,  under  the  rulings  and  in- 
structions of  the  presiding  justice,  returned  their  verdict  for  the 
defendants.  After  the  plaintiffs  had  introduced  evidence  tending 
to  prove  the  alleged  infringement  of  their  patent,  they  claimed 
that  counsel  fees  were  recoverable  as  damages  in  this  action,  and 
offered  proof  accordingly,  in  order  to  show  what  would  be  a  reason- 
able charge  in  that  behalf. 

That  evidence  was  objected  to  by  the  defendants,  upon  the  ground 
that  counsel  fees  were  not  recoverable  as  damages  in  actions  of  that 
description,  and  the  court  sustained  the  objection,  and  excluded  the 
evidence.  To  which  ruling  the  plaintiffs  excepted.  Little  or  no 
reliance  was  placed  upon  this  exception  by  the  counsel  of  the  plain- 
tiffs, and  in  view  of  the  circumstances  one  or  two  remarks  upon 
the  subject  will  be  sufficient.  Suppose  it  could  be  admitted  that 
counsel  fees  constituted  a  proper  element  for  the  consideration  of  the 
jury,  in  the  estimation  of  damages  in  cases  of  this  description  ;  still 
the  error  of  the  court  in  excluding  the  evidence  would  furnish  no 
ground  to  reverse  the  judgment,  for  the  reason  that  the  verdict  was 
for  the  defendants.  For  all  purposes  connected  with  this  investiga- 
tion, it  must  be  assumed,  under  the  finding  of  the  jury,  that  the 
plaintiffs  were  not  entitled  to  any  damages  whatever  ;  and  if  not, 
then  the  evidence  excluded  by  the  ruling  of  the  court  was  entirely 
immaterial.  But  the  evidence  was  properly  rejected  on  the  ground 
assumed  by  the  presiding  justice. 

Counsel  fees  are  not  a  proper  element  for  the  consideration  of 
the  jury  in  the  estimation  of  damages  in  actions  for  the  infringe- 
ment of  a  patent  right.  That  point  has  been  directly 
[  *  9  ]  *  ruled  by  this  court,  and  is  no  longer  an  open  question. 
Jurors  are  required  to  find  the  actual  damages  incurred 
by  the  plaintiff  at  the  time  his  suit  was  brought ;  and,  if  in  the 
opinion  of  the  court,  the  defendant  has  not  acted  in  good  faith,  or 
has  caused  unneccessary  expense  and  injury  to  the  plaintiff,  the 
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court  may  render  judgment  for  a  larger  sum,  not  exceeding  three 
times  the  amount  of  the  verdict.  6  Stat,  at  Large,  page  123.  Day 
V,  Woodworth,  13  How.  372.  To  maintain  the  issue  on  their  part 
the  defendants  offered  three  depositions,  each  tending  to  prove  that 
the  plaintiffs  were  not  the  original  and  first  inventors  of  the  ira- 
pro  cment  described  in  their  letters  patent. 

Objection  was  seasonably  made  by  the  plaintiffs  to  the  introduc- 
tion of  each  of  these  depositions  on  two  grounds:  1.  Because  the 
first  notice  of  special  matter  to  be  introduced  at  the  trial  did  not 
accord  with  the  proof  offered,  as  contained  in  these  depositions. 
2.  Because  the  second  notice  of  special  matter  to  be  thus  intro- 
duced was  served  and  filed  without  any  order  from  the  court,  and 
therefore  should  be  disre<;arded. 

Exceptions  were  duly  taken  to  the  respective  rulings  of  the  court, 
in  admitting  each  of  these  depositions;  but  as  they  all  depend  upon 
the  same  general  considerations,  they  will  be  considered  together. 

It  is  conceded  by  the  defendants  that  the  first  notice  was,  to 
some  extent,  insufficient.  On  the  other  hand,  it  is  admitted  by  the 
plaintiffs  that  the  terms  of  the  second  notice  were  sufficiently  com- 
prehensive and  specific  to  justify  the  rulings  of  the  court,  in  allow- 
ing the  depositions  to  be  read  to  the  jury.  They,  however,  insist 
upon  the  objection,  taken  at  the  trial,  that  it  was  served  and  filed 
without  any  order  of  the  court,  and  that  it  was  insufficient,  because 
it  was  served  and  filed  subsequently  to  the  time  when  the  deposi- 
tions were  taken  and  filed  in  court. 

But  neither  of  these  objections  can  be  sustained.  All  that  the 
act  of  congress  requires  is,  that  notice  of  the  special  matter  to  be 
offered  in  evidence  at  the  trial  shall  be  in  writing,  and  be  given  to 
the  plaintiff,  or  his  attorney,  more  than  thirty  days  before 
the  trial.  By  the  plain  terms  of  the  law,  it  is  a  *  right  [  *  10  ] 
conferred  upon  the  defendant;  and  of  course  he  may  ex- 
ercise it  in  the  manner  and  upon  the  conditions  therein  pointed 
out,  without  any  leave  or  order  from  the  court.  When  the  notice 
is  properly  drawn,  and  duly  and  seasonably  served  and  filed  in 
court  as  a  part  of  the  pleadings,  nothing  further  is  required  tu 
give  the  defendant  the  full  and  unrestricted  benefit  of  the  pro- 
vision. 

Such  notice  is  required,  in  order  to  guard  patentees  from  being 
surprised  at  the  trial  by  evidence  of  a  nature  which  they  could  not 
be  presumed  to  know  or  be  prepared  to  meet,  and  thereby  subject 
them  either  to  delay  or  a  loss  of  their  cause.  To  prevent  such 
consequences,  the  defendant  is  required  to  specify  the  names  and 
places  of  residence  of  the  persons  on  whose  prior  knowledge  of  theLi 
Vol.  iii— 28  -  '  -     -^ ^S^^ 
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alleged  improvement  he  relies  to  disprove  the  novelty  of  the  in- 
vention, and  the  place  or  places  where  the  same  had  heen  used. 
Wilton  i;.  Railroads,  1  Wall,  jun.,  195. 

Compliance  with  this  provision,  on  the  part  of  the  defendant, 
being  a  condition  precedent  to  his  right  to  introduce  such  special 
matter  under  the  general  issue,  it  necessarily  follows  that  he  may 
give  the  requisite  notice  without  any  leave  or  order  from  the  court; 
and  for  the  same  reason,  if  he  afterwards  discovers  that  the  first 
notice  served  is  defective,  or  not  sufficiently  comprehensive  to 
admit  his  defense,  he  may  give  another,  to  remedy  the  defect  or 
supply  the  deficiency,  subject  to  the  same  condition  that  it  must  be 
in  writing,  and  be  served  more  than  thirty  days  before  the  trial. 

Having  given  the  notice  as  required  by  the  act  of  congress,  the 
defendant  at  the  trial  may  proceed  to  prove  the  facts  therein  set 
forth  by  any  legal  and  competent  testimony.  For  that  purpose, 
he  may  call  and  examine  witnesses  upon  the  stand,  or  he  may 
introduce  any  deposition  which  has  been  legally  taken  in  the  cause. 
Under  those  circumstances,  depositions  taken  before  the  notice  was 
served,  as  well  as  those  taken  afterward,  are  equally  admissible, 
provided  the  statements  of  the  deponents  are  applicable  to  the 
matters  thus  put  in  issue  between  the  parties. 

After  the  defense  was  closed,  the  plaintiffs  offered 
[  *  11  ]  evidence  *  to  impeach  one  of  the  witnesses,  who  had  given 
material  testimony  for  the  defendants.  When  called,  the 
impeaching  witness  stated  that  he  knew  the  witness  sought  to  be 
impeached,  and  knew  other  persons  who  were  acquainted  with  the 
witness,  and  that  they  both  resided  in  the  city  of  Sacramento  ; 
whereupon,  the  counsel  of  the  plaintiffs  put  the  question,  **  Whac 
is  the  reputation  of  the  witness  for  moral  character?*'  To  that 
question,  the  counsel  of  the  defendants  objected,  on  the  ground 
that  the  inquiry  should  be  limited  to  the  general  reputation  of  the 
witness  for  truth  and  veracity,  with  the  right  to  put  the  further 
inquiry  whether  the  witness  testifying  would  believe  the  other  on 
his  oath  ;  and  the  court  sustained  the  objection,  and  rejected  the 
testimony. 

No  reasons  were  assigned  by  the  court  for  the  ruling;  and  of 
course  the  only  point  presented  is,  whether  the  particular  question 
propounded  was  properly  excluded. 

Courts  of  justice  differ  very  widely,  whether  the  general  reputa- 
tion of  the  witness  for  truth  and  veracity  is  the  true  and  sole 
criterion  of  his  credit,  or  whether  the  inquiry  may  not  properly  be 
extended  to  his  entire  moral  character  and  estimation  in  society. 
They  also  differ  as  to  the  right  to  inquire  of  the  impeaching  witness 
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whether  he  would  believe  the  other  on  his  oath.  All  agree,  how- 
ever, tliat  the  first  inquiry  must  be  restricted  either  to  the  general 
reputation  of  the  witness  for  truth  and  veracity,  or  to  his  general 
character ;  and  that  it  cannot  be  extended  to  particular  facts  or 
transactions,  for  the  reason  that,  while  every  man  is  supposed  to  be 
fully  prepared  to  meet  those  general  inquiries,  it  is  not  likely  he^ 
would  be  equally  so  without  notice  to  answer  as  to  particular  acts. 

According  to  the  views  of  Mr.  Greenleaf,  the  inquiry  in  all  cases 
should  be  restricted  to  the  general  reputation  of  the  witness  for 
truth  and  veracity ;  and  he  also  expresses  the  opinion  that  the 
weight  of  authority  in  the  American  courts  is  against  allowing  the 
question  to  be  put  to  the  impeaching  witness  whether  he  would 
believe  the  other  on  his  oath.  In  the  last  edition  of  his  work  on 
the  law  of  evidence,  he  refers  to  several  decided  cases, 
which  appear  to  support  these  positions;  *and  it  must  be  [  *  12  ] 
admitted  that  some  of  these  decisions,  as  well  as  others 
that  have  since  been  made  to  the  same  effect,  are  enforced  by  reasons 
drawn  from  the  analogies  of  the  law,  tx)  which  it  would  be  difficult 
to  give  any  satisfactory  answer.  1  Greenl.  Ev.  sec.  461 ;  Phillips 
V.  Kingfield,  19  Me.  375,  per  Shepley,  J.;  Goss  v,  Stimpson,  2 
Sum.  610 ;  Wood  v.  Mann,  2  Sum.  321 ;  Craig  v,  the  State,  5  Ohio 
N.  S.  605;  Filbert  v,  Sheldon,  13  Barb.  623;  Jackson  v,  Lewis, 
13  Johns.  R.  504;  United  States  v.  Van  Sickle,  2  McLean,  219; 
State  v.  Bruce,  24  Me.  72;  Com.  r.  Morse,  3  Pick.  196;  Gilchrist 
V.  McKee,  4  Watts,  380;  Stnte  v.  Smith,  7  Vt.  R.  141 ;  Frye  t?. 
Bank  of  Illinois,  11  111.  R.  367;  Jones  v.  the  State,  13  Texas  R. 
168;  State  v.  Randolph,  24  Conn.  R.  363  ;  Uhl  v.  Com.  6  Gratt. 
706;  Wiket;.  Lightner,  11  S.  and  R.  338;  Kemmel  v.  Kemmel, 
3  S.  and  R.  338;  State  v,  Howard,  9  N.  H.  485;  Bnckner  v.  The 
State,  20  Ohio,  18;  Ford  t?.  Ford,  7  Humphr.  92;  Thurman  v. 
Virgin,  18  B.  Monroe,  792;  Perkins  v.  Nobley,  4  Ohio  N.  S.  668; 
Bates  V.  Barber,  4  Cush.  107. 

On  the  other  hand,  a  recent  English  writer  on  the  law  of  evi- 
dence, of  great  repute,  maintains  that  the  inquiry  in  such  cases 
properly  involves  the  entire  moral  character  of  the  witness  whose 
credit  is  thus  impeached,  and  his  estimation  in  society  ;  and  tliat 
the  opinion  of  the  impeaching  witness,  as  to  whether  he  is  entitled 
to  be  believed  on  his  oath,  is  also  admissible  to  the  jury.  2  Tay- 
lor Ev.  sees.  1082,  1083. 

That  learned  writer  insists  that  the  regular  mode  of  examining 
into  the  character  of  the  witness  sought  to  be  impeached  is  to  ask 
the  witness  testifying  whether  he  knows  his  general  reputation ; 
and  if  so,  what  that  reputation  is,  and  whether,  from  sucb>knowl| 
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edge,  he  would  believe  him  upon  his  oath.  In  support  of  this 
mode  of  conducting  the  examination,  he  refers  to  several  decided 
cases,  both  English  and  American,  which  appear  to  sustain  the 
views  of  the  writer.  Rees  v.  Watson,  32  How.  St.  Tr.  496; 
Mawson  v.  Hartsink,  4  Esp.  R.  104 ;  Rex  v.  Rockwood,  13  How. 
Bt.  Tr.  211 ;  Carpenter  v.  Wall,  11  Ad.  and  El.  803;  Anonymous, 
1  Hill,  (S.  C.)  259;  Hume  v.  Scott,  3  A.  K.  Marshall,  262;  Day 

V.  The  State,  13  Mis.  422;  3  Am.  Law  Jour.  N.  S.  145. 
[  *  13  ]       *  Both  Mr.  Greenleaf  and  Mr.  Taylor  agree,  however, 

that  the  impeaching  witness  must  be  able  to  state  what  is 
generally  said  of  the  other  witness  by  those  among  whom  he 
resides,  and  with  whom  he  is  chiefly  conversant,  and  in  effect 
admit,  that  unless  he  can  so  speak,  he  is  not  qualified  to  testify 
upon  the  subject,  for  the  reason  that  it  is  only  what  is  generally 
said  of  the  witness  by  his  neighbors  that  constitutes  his  general 
reputation.  To  that  extent  they  concur,  and  so,  as  a  general  re- 
mark, do  the  authorities  which  on  the  one  side  and  the  other 
support  these  respective  theories;  but  beyond  that,  the  views  of 
these  commentators,  as  well  as  the  authorities,  appear  to  be  irrec- 
oncilable. 

In  referring  to  this  conflict  of  opinion  among  text  writers,  and 
judicial  decisions,  we  have  not  done  so  because  there  is  anything 
presented  in  this  record  that  makes  it  necessary  to  choose  between 
tliem,  or  even  renders  it  proper  that  we  should  attempt  at  the 
present  time  to  lay  down  any  general  rule  upon  the  subject.  On 
the  contrary,  our  main  purpose  in  doing  so  is  to  bring  the  partic- 
ular question  exhibited  in  the  bill  of  exceptions  to  the  test  of  both 
theories,  in  order  to  ascertain  whether  under  either  rule  of  practice 
it  ought  to  have  been  allowed.  Under  the  first  mode  of  conducting 
tlie  examination,  it  is  admitted  that  it  was  properly  rejected,  and 
we  think  it  was  equally  improper,  supposing  the  other  rule  of 
practice  to  be  correct.  Whenever  a  witness  is  called  to  impeach 
the  credit  of  another,  he  must  know  what  is  generally  said  of  the 
witness  whose  credit  is  impeached  by  those  among  whom  the  last- 
named  witness  resides,  in  order  that  he  may  be  able  to  answer  the 
inquiry  either  as  to  his  general  character  in  the  broader  sense,  or 
as  to  his  general  reputation  for  truth  and  veracity.  He  is  not  re- 
quired to  speak  from  his  own  knowledge  of  the  acts  and  transac- 
tions from  which  the  character  or  reputation  of  the  witness  has 
been  derived,  nor  indeed  is  he  allowed  to  do  so,  but  he  must  speak 
from  his  own  knowledge  of  what  is  generally  said  of  him  by  those 
among  whom  he  resides,  and  with  whom  he  is  chiefly  conversant ; 
and  any  question  that  does  not  call  for  such  knowledge  is  an  im- 
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should  give  due  and  reasonable  notice  to  the  cont 
afford  him  a  fair  opportunity  of  providing  suitable  ra 
the  goods,  or  put  them  under  proper  care  and  cu8to( 

Such  a  delivery,  to  be  effectual,  should  not  only  l 
place,  which  is  usually  the  wharf,  but  at  a  proper  ti 
who  would  deposit  goods  on  a  wharf  at  night  or  o 
abandon  them  without  a  proper  custodian,  before  the 
proper  time  and  opportunity  to  take  them  into  his 
care,  would  not  fulfill  the  obligation  of  his  contract, 
are  not  accepted  by  the  consignee,  the  carrier  should 
place  of  safety ;  and  when  he  has  so  done,  he  is  no  L 
his  contract  of  affreightment. 

Applying  these  principles  to  the  facts  of  this  case, 
(saving  the  question  as  to  the  day)  the  respondents 
on  their  contract  of  affreightment  for  the  loss  of  the 
tion.  They  delivered  the  goods  at  the  place  chos 
signees,  and  where  they  agreed  to  receive  them,  an( 
large  portion  of  them,  after  full  and  fair  notice. 

The  goods  were  deposited  for  the  consignees  in  f 
order  *  and  condition,  at  mid-day,  on  a  week  day,  in 
weather.  This  undoubtedly  constituted  a  good  deli 
and  the  carriers  are  clearly  not  liable  on  their  contra 
ment,  unless,  by  reason  of  the  fact  next  to  be  noti 
restrained  from  unlading  their  vessel  and  tenderii 
that  day. 

11.  This  inquiry  involves  the  right  of  the  carrier  t 
day,  and  discharge  cargo,  and  not  the  right  of  th 
keep  a  voluntary  holiday,  and  to  postpone  the  remov 
to  his  warehouse  to  a  more  convenient  season.  Thi 
law  holds  the  carrier  to  a  rigorous  liability;  and  in 
of  it,  he  is  not  bound  to  await  the  convenience  oi 
himself  to  the  caprice  or  conscientious  scruples  of 
The  master  of  a  ship  usually  has  a  certain  nurabc 
He  is  bound  to  expedite  the  unlading  of  his  vessel, 
lieve  the  owners  from  the  expense  of  demurrage,  and 
ship  from  the  onerous  liability  of  the  contract  of  af 
soon  as  possible.  He  has  six  days  of  the  week  in  wh 
this  task,  and  has  a  right  to  demand  the  acceptanc( 
by  the  consignee.  The  consignee  may  think  it  j 
Saturday  as  his  Sabbath,  and  to  observe  Friday  as 
other  church  festival,  or  he  may  postpone  the  remov 
because  his  warehouse  is  not  in  order  to  receive  tlier 
not  exercise  his  rights  at  the  expense  of  others,  a 
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the  Des  Moines  river  from  its  mouth  to  the  Rac 
territory,  one  equal  moiety,  in  alternate  sectio 
lands  (remaining  unsold  and  not  otherwise  die 
lered,  or  appropriated,)  in  a  strip  five  miles  in  i» 
of  said  river,  to  be  selected  within  said  territory, 
appointed  by  the  governor  thereof,  subject  to  th 
secretary  of  the  treasury  of  the  United  States." 

The  4th  section  of  that  act  provides  that  the  h 
the  property  of  the  State  of  Iowa  on  her  adraissioi 
which  was  very  soon  expected  to  occur.  The  govc 
notified  by  the  commissioner  of  the  general  land 
soon  after  its  passage,  viz:  October  17, 1846,  by  1 
is  stated  that,  ''under  the  grant,  the  territory  i 
vacant  lands,  in  alternate  sections,  within  five  m 
of  the  Des  Moines  river,  from  the  northern  boun 
to  the  Raccoon  fork." 

No  objection  to  this  construction  was  then  ma 
authorities,  and  the  agent  of  the  State  proceeded  tc 
tions  within  the  limits  above  stated. 

No  question  as  to  the  extent  of  this  grant  arose 
years   after.     It  appears,  however,  that  a  letter 
23d,    1848,  from  .Commissioner  Young,  did  not 
*  to  the  restrictions  mentioned  in  the  first  letter, 
terms  seemed  to  concede  to  it  a  greater  extent.     . 
1849  this  question  was  brought  to  the  attention  of 
the   treasury,  by  the  delegation  of  the  State  in 
claiming  that  the  State  was  entitled  to  land  along 
of  the  river  to  its  source.     In  reply,  (March  2d, 
tary,  Mr.  Walker,  expresses  an  opinion  that  the 
on  both  sides  of  the  river  from  its  source  to  its  moi 
lands  on  the  river  in  the  State  of  Missouri."     T 
ceded  that  nine  hundred  thousand  acres  above  the  I 
within  the  grant. 

In  conformity  with  this  view  of  Mr.  Walker,  se 
above  the  fork  were  reported  by  the  commissione 
land  office,  for  confirmation,  to  the  secretary  of  1 
Ewing,  the  supervision  of  the  public  lands  having 
treasury  to  the  interior  department.  Mr.  Ewing, 
that  the  opinion  of  Mr.  Walker  had  not  been  ca 
held  that  the  same  was  open  for  revision,  and, 
therein,  refused  to  approve  the  selections ;  but, 
then  in  session,  and  might  '^extend  the  grant,"  c 
sion  of  action  in  the  matter. 
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Moines  river,"  and  the  body  of  it  grants  to  tl 
State)  alternate  sections,  to  impiove  the  navigai 
Moines  river,  from  its  mouth  to  the  Raccoon  fori 
miles  in  width  on  each  side  of  *'«afd  river."  A 
told,  (section  3d,)  that  "the  said  river  Des  Jloi 
remain  a  public  highway  for  the  use  of  the  gc 
United  States,  free  from  any  toll  or  other  charg 
ever  for  any  property  of  tho  United  States,  *  or 
in  their  service,  passing  through  or  along  the  san 

What  navigable  river  was  to  be  improved,  and 
templation  of  congress  in  1846,  when  the  norther: 
was  a  wilderness?  Surely  not  the  small  streams  a 
ing  into  Minnesota  territory,  as  is  here  claimed. 

Congress  recognized  the  Des  Moines  river,  over  ^ 
age  was  secured,  to  be  a  stream  emptying  into 
and  from  its  mouth  to  the  Raccoon  forkwas  the  ' 
each  side  of  which  the  strip  of  land  granted  was  tc 

As  proof  of  which,  we  refer  to  the  following  fac 
introduced  into  the  House  of  Representatives  by 
delegate  from  Iowa  territory,  and  .was  the  subjec 
the  committee  on  public  lands,  which  report  is  a  ( 
case  agreed,  and  the  facts  therein  stated  are  adr 
these  facts,  it  appears  (by  a  previous  report  of  Captai 
had  officially  explored  the  Des  Moines  river)  that 
to  the  Raccoon  fork  was  two  hundred  and  three  mi 
sented  no  obstacles  to  navigation  that  could  not  be 
slight  expense,  by  the  removal  of  loose  stones  at  s 
the  construction  of  artificial  banks  at  some  few  < 
destroy  the  abrupt  bends,  and  that  this  was  all  tl 
quired  to  render  it  navigable ;  that  the  variable  n 
and  the  velocity  of  the  current  would  keep  the  chi 
clear. 

The  committee's  report  states  that  the  country 
cultivated  as  high  up  as  the  Raccoon  fork ;  and  tha 
interrupted  navigation  could  be  secured  at  an  expei 
when  compared  with  the  object ;  that  the  land  app 
bill  is  similar  in  its  character  and  object  to  man} 
made  by  Congress  for  other  western  territories  an 
the  same  tin>e  less  in  quantity  ;  but  it  is  believed 
sufficient  to  accomplish  the  desired  improvement ; 
of  this.  Captain  Fremont's  statement  is  relied  on. 
was,  however,  of  the  opinion,  that  locks  and  dams  n 
at  some  of  the  ripples. 
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sissippi,  in  1836;  that  he  gave  bond  for  the  faithful 
his  duties,  with  Amos' Whiting  as  his  surety ;  that  Ti 
a  large  amount  of  property  belonging  to  the  estate, 
a  devastavit;  that  in  the  year  1841,  his  intestate  si 
sUill  before  the  probate  court  to  make  an  account, 
accounting  he  was  found  to  be  indebted  to  him,  as 
thousand   one  hundred  and  ninety-four  ^^  dollar 
he  was  required  to  pay  by  the  decree  of  the  court, 
was  given  to  prosecute  a  suit  on  the  administratic 
bill  avers  that  Tunstall  and  Whiting,  his  surety,  ; 
and  that  all.  of  his  other  sureties  are  insolvent.     I 
the  defendant,  Creighton,  as  administrator  of  Whit 
in  his  hands  for  administration,  and  that  a  portion 
in  the  hands  of  McCaleb,  who  is  the  surety  of  Cr< 
bond  to  the  probate  court,  as  administrator  of  Whiti 
The  object  of  the  bill  is  to  establish  the  claim  o 
and  his  representative,  arising  from  the  judgment  a{ 
*  Tunstall  and  the  breach  of  his  administration  boc 
which  Whiting  is  a  surety,  against  the  administra 
Whiting  and  his  surety,  and  to  obtain  satisfaction 
the  extent  of  the  assets  in  their  hands  belonging  to  t 
for  this  purpose  they  seek  a  discovery  of  the  asset 
and  payment. 

The  defendants  appeared  to  the  bill,  and  allege  t 
of  Whiting  has  been  regularly  administered,  and  tha 
been  made  to  the  probate  court  of  Claiborne  county, 
whatever  property  came  to  the  hands  of  the  adminis 
ton,  whose  character  as  administrator  is  admitted,  ai 
then  engaged  in  administering  the  estate  under  the 
sippi ;  that  the  estate  had  been  reported  to  the  probf 
solvent  several  years  before  this  suit  was  instituted, 
missioners  had  been  appointed  by  that  court  to  rec 
the  claims ;  which  commission  was  still  open  for  the  j 
They  contest  the  validity  of  the  judgment  recoverec 
stall,  and  the  truth  of  the  account  preferred  against  t 
the  jurisdiction  of  the  circuit  court  to  entertain  t 
connection  of  McCaleb  with  the  bond  of  Creighto: 
and  also  that  a  portion  of  the  money  of  the  estate  ol 
been  deposited  with  or  lent  to  him.  Upon  the  hearii 
on  the  pleadings  and  proofs,  the  bill  was  dismiss( 
jurisdiction,  and  by  the  agreement  of  the  parties  1 
been  made  up  so  as  to  present  that  question  only 
will,  therefore,  be  considered.  In  the  organization  < 
Vol.  ili— 30 
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Mr.  Srent  and  Mr.  PhdpSy  for  appellants. 

Mr.  Bradley  and  Mr,  McCaUa,  for  appellee. 

*  Mr.  Justice  Campbell  delivered  the  opinion  of  tl 

R.  H.  Cage,  the  testator  of  the  appellants,  filed 

•in  the  circuit  court,  to  be  relieved  from  a  judgmei 

in  favor  of  the  appellee,  (A.  A.  Cassidy,)  in  Nove 

The  pleadings  and  proofs  contained  in  the  rec 

tlie  testator,  in  1841,  became  surety  to  the  probal 

son  county,  Mississippi,  for  William  Douglass  an 

on  their  bond,  as  administrators  of  the  estate  of  He; 

deceased.     In  1848,  their  letters  of  administratioi 

and  Cassidy,  the  husband  of  Mary  Douglass,  the  ' 

L.  Douglass,  and  the  guardian  of  Henrietta  Douj 

child,  was  appointed  administrator  de  bonis  non. 

In  1849,  the  probate  court  cited  the  administra 

*  account,  and  upon  their  non-appearance  rendere* 

cree  against  them  for  $6,822.87,  and  subsequently  ( 

that  payment  should  be  made  to  Cassidy  and  wif 

Douglass — one  moiety  to  each,  being  their  legal 

default  of  payment  authorized  a  suit  on  the  admii 

In  1850,  suits  were  instituted  on  the  bond  against  C 

in  the  circuit  court,  by  Cassidy  and  Henrietta  Do 

suit  was  commenced  against  the  principals,  who 

nessee.     Judgments  were  rendered  in  .1851  agains 

amount  of  the  decree;  and  these  were  settled  by  h 

to  Cassidy  for  their  amount,  payable  one  year  aft< 

paying  the  costs. 

During  the  year  1851  Cage  visited  Tennessee, 
have  a  settlement  between  Douglass  and  Hall,  his 
Cassidy,  and  to  obtain  an  indemnity  from  those  w 
him  to  sign  their  bond.  His  negotiations  were  unj 
he  filed  a  bill  in  the  court  of  chancery,  in  Sumner  ( 
see,  to  which  Cassidy  and  wife,  Henrietta  Douglass 
and  Hall,  and  others,  were  made  parties. 

In  this  bill  he  stated  his  relation  as  surety,  and 
to  be  exonerated  from  his  obligation,  and  from  his  i 
ger  of  loss.     He  insisted  that  his  creditors,  the  d 
his  principals,  the  administrators,  should  adjust 
and  that  the  balance  should  be  settled.     He  charg 
not  made  defense  against  the  judgments  in  Mississi 
defendant,  Cassidy,  had  assured  him  that  he  was 
or  injured,  and  the  suit  was  simply  to  serve  as  an 


Digitized  by 


Google 


DECEMBER  TERM,  1859. 


Cage's  Ezecaton  v.  Cassidy. 


Cage  in  the  litigation  to  which  he  has  been  su 

*  and  required  the  remainder  to  be  paid  into  cou 
thereupon  entered  a  decree  against  Cassidy,  ei 
him  from  proceeding  further  upon  the  judgmei 
court  on  the  note. 

This  decree  was  presented  to  the  circuit  court  i 
suitable  pleadings,  and  was  considered  by  that  cou 
lation  of  the  solicitors  of  the  respective  parties  tc 
is  admitted  that  proof  before  the  chancery  court  c 
sufficient  to  establish  the  state  of  accounts  of  Ha 
as  administrators  of  H.  L.  Douglass,  in  Mississipp 
as  decreed  by  the  chancellor  in  the  Tennessee  a 
cause  as  an  exhibit.  This  a^^reement  is  made,  in  < 
with  obtaining  a  copy  of  the  proof  before  the  c 
Tennessee,  or  retaking  the  depositions  of  the  witi 
words,  all  that  is  intended  to  be  admitted  hereby 
mitted,  is  that  the  decree  of  said  chancery  court  \v 
the  proof." 

Upon  the  hearing  in  the  circuit  court,  that  c< 
that  the  injunction  which  had  been  granted  in 
stage  of  this  cause  was  improvidently  allowed,  ai 
must  be  dismissed.     From  this  decree  this  appeal : 

The  natural  limit  of  the  obligation  of  a  surety 
the  obligation  of  the  principal ;  and  when  that  : 
the  surety  is  in  general  liberated.     In  some  code* 
of  a  surety  cannot  extend  beyond  or  exist  under 
onerous  than  that  of  his  principal.     The  obligatioi 
trators,  Douglass  and  Hall,  has  been  ascertained 
the  court  of  chancery  of  Tennessee,  upon  proof, 
sufficient,  and  has  been  fully  discharged  by  its  oi 
standing  this,  the  appellee  (Cassidy)  seeks  to  enfi 
for  nearly  ten  times  the  amount  of  the  debt  found  t 
decree,  and  now  discharged.     It  is  apparent  that 
conscionable,  and  can  only  be  allowed  under  the  ii 
inflexible  and  imperious  rule  of  the  court,  that  dej 
lants  of  any  title  to  its  interposition.     But  th( 

*  of  chancery  of  Tennessee,  upon  sufficient  proof, 
clared  that  the  surety  had  been  ^^  lulled  into  sec 
by  the  delusive  promises  of  his  creditor,  and  that 
victim  of  artifice  and  circumvention ;  that  the  ju 
him  was  obtained  in  contempt  of  the  injunction  o1 
that  the  assertion  of  any  right  under  it  would 
This  decree  remains  in  full  force  and  effect. 
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These  circumstances  furnish  additional  motives  for  the  interven- 
tion of  the  equitable  powers  of  the  court  for  the  relief  of  the  appel- 
lants. 

It  is  the  opinion  of  this  court,  that  the  decree  of  the  circuit  court 
is  erroneous,  and  must  be  reversed.  The  cause  is  remanded,  with 
directions  to  the  circuit  court  to  enter  a  decree  perpetuating  the 
injunction. 


Joseph  Pennock  and  Nathan  F,  Hart,  Appellants,  v,  George  S. 
Cob,  Trustee  of  the  Cleveland,  Zanesville,  and  Cincinnati  Rail- 
road Company. 

23  H.  117. 

MOBTOAOE  OF  FuTURE  AOQUIBED  PeOPBBTT — RaJLBOAD  BoNDS. 

1.  A  valid  mortgage  may  be  made  to  cover  property  to  be  acquired  after  the  making 
of  the  mortgage ;  and  a  mortgage  of  a  railroad,  to  be  built  thereafter,  and  rolling 
stock  and  other  property  appurtenant  to  such  a  road,  attaches  to  the  road  and  the 
•oiling  stock  as  they  are  built  and  acquired. 

2.  Such  a  mortgage  is  a  valid  superior  lien  to  that  of  a  subsequent  mortgage  of  the 
same  property  and  to  judgment  creditors,  and  the  latter  will  be  enjoined  in  eqnity 
from  selling  such  property  on  execution. 

3.  The  holders  of  a  part  of  the  bonds  secured  by  such  second  mortgage  have  no  right 
to  appropriate  to  their  sole  benefit,  by  such  execution  and  sale,  the  property  mort- 
gaged to  secure  all  said  bonds.     In  such  case,  equality  is  equity. 

4.  The  act  of  the  Ohio  legislature,  (under  which  the  road  from  Hudson  to  Millersbnrg, 
mortgaged  in  this  case,  was  built,)  by  its  fair  construction,  authorized  the  road  which 
the  company  built. 

This  was  an  appeal  from  the  circuit  court  for  the  northern 
district  of  Ohio  and  the  case  is  fully  stated  in  the  opinion. 

Mr.  Stanton,  Mr.  Spcdding,  and  Mr.  Parsons,  for  appellants. 

Mr.  Otis,  for  appellee. 

[  *  124  ]       Mr.  Justice -Nbuson  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  United  States  for  the  northern  district  of  Ohio. 

The  bill  was  filed  in  the  court  below,  by  Coe,  mortgagee  of  the 
road  of  the  railroad  company,  in  trust,  for  securing  the  payment 
of  its  bonds,  to  enjoin  the  execution  of  a  judgment  recovered  at  law 
against  the  company,  by  Pennock  and  Hart,  two  of  the  defendants. 

The  facts  of  the  case  are  these  :  The  Clevelaqd,  Zanesville,  and 
Cincinnati  Railroad  Co.,  created  a  body  politic  and  corporate  by 
the  laws  of  Ohio,  to  make  a  railroad  between  certain  termini  in 
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that  State,  in  pursuance  of  authority  conferred  bj 
to  the  amount  of  |500,000,  payable  ten  years  ft 
terest  at  the  rate  of  seven  per  cent.,  payable  sem 
first  Jay  of  April  and  October  in  each  year,  and, 
ment  of  the  same,  executed  a  mortgage  of  the 
equipments  to  the  complainant,  in  trust  for  tl 
holders,  the  description  of  which  is  *  in  the  word 
ing  :  '*A11  the  present  and  future  to  be  acquired 
of  the  parties  of  the  first  part ;  that  is  to  say,  th 
to  be  made,  including  the  right  of  way,  and  t 
thereby,  together  with  the  superstructure  and  tn 
all  rails  and  other  materials  used  therein,  or  p 
with  the  above-described  bonds,  or  the  money  o 
bridges,  viaducts,  culverts,  fences,  depots,  grouni 
thereon,  engines,  tenders,  cars,  tools,  machinery 
tracts,  and  all  other  personal  property,  right  th 
therein,  together  with  the  tolls,  rents,  or  incon 
levied  therefrom,  and  all  franchises,  rights,  and  ] 
parties  of  the  first  part,  in,  to,  or  concerning  the 
time  of  the  issuing  of  these  bonds,  and  the  execu 
gage,  the  railroad  was  in  the  course  of  construe 
small  portion  of  it  finished.      It  was  construct! 
almost  entirely  by  means  of  the  funds  raised  fr 
together  with  a  second  issue  to  the  amount  of  $70C 
cost  upwards  of  |1 ,500,000.     The  stock  subscrib 
amounted  only  to  some  $369,000. 

The  mortgage  securing  the  payment  of  the  se( 
date  the  first  of  November,  1854,  and  was  mad' 
Mygatt,  in  trust  for  the  bondholders,  and  the  pr 
in  and  covered  by  it  is  the  same  as  that  described  i 
gage.     The  road  was  finished  to  Millersburg,  its 
south,  in  May,  1854,  and  the  whole  of  the  rolling 
on  it  previous  to  the  date  of  the  second  mortgage, 
purchased  and  placed  on  the  road  from  time  to  tim 
tives  and  cars  were  needed  in  the  progress  of  its  cc 

The  mortgage  to  the  complainant  contained  a 
part  of  the  company,  that  the  money  borrowed  for 
and  equipment  of  the  road  should  be  faithfully 
object,  and  that  the  work  should  be  carried  on  wi 
until  the  same  should  be  finished. 

In  case  of  default  in  the  payment  of  the  principal 
bonds,  the  trustee  was  empowered  to  enter  upon  a 
possession  of  the  road,  or,  at  the  election  of  a  moi 
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the  mortgagee  represents  them)  that  if  they  w 
money  to  build  the  road,  and  equip  it,  the  roac 
thus  constructed,  and  as  fast  as  constructed,  shal 
security  for  the  loan.  This  is  the  simple  contra 
of  form  and  verbiage  ;  and,  in  order  to  carry  oul 
efifectually,  and  with  as  little  hazard  as  possible  1 
company  specially  stipulate  that  the  money  thus 
faithfully  applied  in  the  construction  and  equip 
And  in  further  fulfillment  of  the  intent,  the  coi 
in  case  of  default  in  the  payment  of  principal  or  i 
holders  may  enter  upon  and  take  possession  of  th 
themselves,  by  their  agents,  applying  the  net  pr 
ment  of  the  debt. 

The  bondholders  have  fulfilled  their  part  of 
they  have  advanced  the  money  on  the  faith  of 
company  have  also  fulfilled  theirs — they  have  w 
equipped  it ;  it  has  been  partially  in  operatic 
1852,  and  in  operation  upon  the  whole  line  since 
road,  therefore,  as  described  in  the  mortgage,  fro 
lersburg,  and  which  was  in  the  course  of  constru 
of  the  instrument,  has  been  finished,  and  the  r 
motives,  tenders,  and  cars,  also  described  in  it,  i 
be  afterwards  acquired,  have  been  brought  in 
placed  upon  it — all  in  conformity  with  the  agre< 
ties  ;  and  the  question  is,  whether  there  is  any  r 
ciple  of  equity  that  denies  efiect  to  such  an  agree 

The  main  argument  urged  against  it  is  foun( 
the  ''^  maxim  that  ^^a  person  cannot  grant  a  thii 
he  has  not:  "  iUe  non  habet,  non  dat ;  and  man 
ities  are  referred  to  at  law  to  prove  the  prop< 
more  might  have  been  added  from  cases  in  eq 
more  than  law  can  deny  it.  The  thing  itself  is 
It  may  at  once,  therefore,  be  admitted,  whenei 
takes,  by  deed  or  mortgage,  to  grant  property,  i 
presentiy  which  does  not  belong  to  him  or  has 
deed  or  mortgage,  as  the  case  may  be,  is  inopert 
this  either  in  a  court  of  law  or  equity. 

But  the  principle  has  no  application  to  the  ca 
mortgage  here  does  not  undertake  to  grant,  in 
erty  of  the  company  not  belonging  to  them  or 
the  date  of  it,  but  carefully  distinguishes  betwe< 
and  that  to  be  afterwards  acquired.  Portion 
been  acquired  and  finished,  and  were  in  operati 
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matter,  and  other  cargo,  which  might  be  caught  or 
the  said  ship,  on  and  from  her  then  present  voyage. ' ' 
levied  on  by  a  judgment  creditor  on  the  arrival  of  t 
A  bill  was  filed  to  have  the  mortgage  declared  a 
security  for  the  moneys  advanced,  and  that  the 
entitled  to  the  benefit  of  the  security,  in  prefere 
ment  creditor. 

The  vice  chancellor,  in  giving  his  opinion,  obsei 
that  a  subject  to  be  acquired  after  the  date  of  a  co 
equity,  be  claimed  by  a  purchaser  for  value  under 
And,  in  answer  to  the  question,  he  said:  ''I 
doubt,  for  some  purposes  at  least,  that  by  cont 
*  interest  in  a  thing  not  in  existence  at  the  time 
contract  may,  in  equity,  become  the  property  of  t 
chaser  for  value."  And,  after  reviewing  the  cases 
concludes  :  *'I  cannot,  without  going  in  opposit 
thorities  which  have  been  cited,  throw  any  doubt 
that  Bixnie,  the  contracting  party,  would  be  boui 
ment  to  the  plaintifis." 

There  are  many  cases  in  this  country  confirmii 
and  which  have  led  to  the  practice  extensively  of 
of  security,  especially  in  railroad  and  other  simih 
portant  enterprises  of  the  day.  (2  Selden  R.  IT 
R.  377 ;  32  N.  H.  Rep.  484 ;  25  Barb.  286;  lb.  28 

!%'  431;  Redfidd  on  RaiU-avBj  500^  and  uote ;  2  1 

f>  Jurist,  771  ;  Tapfii^ld  t^  Hillman.) 

In  the  case  of  Tapfield  v.  Hillraan,  Tindall,  f 

C^  clined  to  the  opinion  thatj  even  at  law,  a  mor 

future  aciiuijjitiouH  might  have  eflFcct  given  to  it,  i 
cated  an  intent  to  oompreheud  them, 

The  coiHiHel  for  tlio  appdlce  referred  to  the  cas* 
Wt^imer  &  Stein backorj  (4  Oliio  R.  481,)  aB  de 
mortgage  upon  af^er-acqiiired  property.  But  tl 
law ;  and  even  there  the  court  held  that  the  ir 
after  the  property  was  acquired,  from  the  time  ' 
aerted  by  the  mortgagee. 

In  conclusion  upon  this  point,  we  are  satisfied  t 

t^U  attached  tu  the  future  acquisItionH,  ait  deHcrlhed  h 

they  carae  into  existence.     As  to  tlie  claim  of  U 
itors,  til  ere  are  several  answers  to  it. 

In  tlie  flriit  place j  the  mortgage  being  a  valit 
curity  for  the  homl holders*  ot"  [mov  date,  they  pr 
equity  to  have  thu  property  in  question  applied  ! 
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them.  Keller  &  Foreman,  however,  never  had  a 
the  suit,  nor  any  notice  of  the  appointment  of  W 
Waters,  in  his  answer,  cited  in  warranty  the  1 
tives  of  A.  J.  Davis,  deceased,  from  whom  Keller 
bought  the  land. 

The  legal  representatives  of  Davis  appeared,  bj 
their  curator,  and  in  their  turn  cite  in  warranty,  . 
their  ancestor's  vendor,  who  was  the  father  of  i 
whom  the  land  had  been  sold  to  Davis.  Anthony 
by  attorney,  denying  the  petitioner's  allegations. 

After  several  continuances,  the  case  was  brough 
district  court,  and  judgment  was  entered  for  the  d< 
plaintiff  carried  it  by  appeal  to  the  supreme  coui 
The  judgment  of  the  court  below   was   reversec 
November,  1845.     That  court  decided  that  the  tw( 
tioners,   James  and  Coleman   CaWit,  were  each 
undivided  eighth  of  the  land  in  controversy;  but  i 
Calvit  and  Elizabeth  G.  Calvit  were  excluded  from 
account  of  the  prescription  of  ten  and  twenty  yee 
hoUan  had  pleaded  in  his  answer.     The  court  the 
cause  to  the  district  court,  for  further  proceedings 
of  improvements,  costs,  and  profits,  and  of  damag 
warrantors. 

Afterwards,  on  a  rehearing,  the  supreme  court 
ther  inquiry  to  be  made,  for  the  purpose  of  ascert 
*  whether  the  price  received  for  the  land  by  the  fath 
tutor  of  the  plaintiflf  had  been  applied  to  the  payn 
the  debts  of  the  community  of  their  father  and  m 
ordered,  if  any  of  it  had  been,  that  James  and  ( 
should  contribute  in  proportion  to  their  rights  in 
that,  in  the  meantime,  no  writ  of  possession  she 
they  had  paid  the  amount  which  the  court  below  n 
to  he  due  by  them." 

After  the  rendition  of  the  supreme  court's  decre 
hollan  died.  His  will  was  admitted  to  probate  on 
184fi.  On  the  same  day  his  death  was  suggested 
was  passed  to. renew  the  suit  in  the  names  of  his  h 
tives.  Three  days  afterwards,  Thomas  0.  Moore, 
MulhoUan,  paid  to  James  and  Coleman  Calvit  $2,' 
quishraent  of  their  claims  to  the  land  in  controv 
their  rights  in  the  judgment  which  had  been  rei 
favor. 

No  further  proceedings  were  had  in  the  suit  fro 
Vol.  iii— 31  • 
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holds  under  another  title  than  that  of  his  vendee,  an  eviction  may 
take  place.  Those  decisions  cover  the  case  in  hand  in  both  partic- 
ulars, and  they  show  that  the  purchaser  of  the  land  had  suffered 
an  eviction  by  the  decree  of  the  supreme  court,  in  the  raeaning  of 
that  term  in  the  law  of  Louisiana,  though  a  writ  of  posses- 
[  *  148  ]  sion  had  not  been  issued.  *  But  if  that  was  doubtful,  it  is 
certain  that  the  eviction  was  accomplished  when  the  exec- 
utor of  Mulhollan  bought,  for  the  benefit  of  his  testator's  estate,  the 
claim  to  the  land  which  James  and  Coleman  Calvit  had  acquired. 

Mulhollan,  by  his  will,  granted  to  his  executors,  immediately 
on  his  death,  full  and  entire  seizin  and  possession  of  all  his  estate, 
to  hold  and  manage  the  same  until  all  the  legacies  given  by  him 
were  paid  over  and  fully  discharged.  The  signification  of  a  deliv- 
ery of  seizin  to  an  executor  will  be  found  in  articles  1652,  1664, 
1666,  1667,  of  the  Civil  Code,  and  in  35  of  Revised  Statutes,  3. 
These  articles  provide  that  a  testator  may  give  the  seizin  of  the 
whole  or  of  a  part  of  his  estate  to  his  executor,  accordingly  as  he 
may  express  himself.  The  seizin  usually  continues  for  a  year  and 
a  day,  but  may  be  prolonged  by  an  act  of  the  court,  and  may  be 
terminated  whenever  the  heirs  shall  deliver  to  the  executor  a  sura 
sufficient  to  pay  the  movable  legacies.  The  seizin  of  the  executor 
is  distinct  from  and  paramount  to  the  seiziti  which  the  law  vested 
in  the  heir  immediately  on  the  death  of  his  ancestor,  and  the  heir 
can  only  deprive  the  executor  of  it  by  providing  security  for  the 
performance  of  his  obligations.  The  executor  represented  the 
reception,  in  so  far  as  respects  creditors  and  legatee.  (Bird  v. 
Jones,  5  Ann.  La.  Rep.  645.)  When  the  testamentary  executor 
submitted  to  the  title  of  the  Calvits,  and  paid  them  for  it,  that 
was  an  eviction,  which  gave  to  him  a  right  of  action  in  behalf  of 
the  succession  against  the  warrantors  of  his  testator.  His  right  of 
action  passed  to  the  heirs  of  Mulhollan  when  he  delivered  the  suc- 
cession to  them,  or  whenever  it  came  to  their  hands  by  due  course 
of  law.  It  was'delivered  to  them,  and  the  executor's  seizin  termi- 
nated in  the  year  1847,  though  the  precise  day  does  not  appear  in 
the  record.  The  heirs,  upon  its  termination,  were  reinstated  in 
all  the  rights  which  had  been  temporarily  administered  by  the 
executor.  Those  rights  will  be  found  in  articles  934,  935,  936, 
of  the  Code.  One  of  the  effects  of  those  rights  is  to  authorize 
the  heir  to  institute  all  the  actions  which  the  testator  could 
have  done,  to  prosecute  to  a  conclusion  such  as  had  been  com- 
menced by  the  testamentary  executor,  and  to  commence 
[*149]  all  *  actions  which  he  had  failed  to  institnte  belonging 
to  the  succession.     (15  Lou.  627;  7  Rob.  188;  2  Ann. 
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Both  instructions  were  framed  upon  the  theory  that  the  defend- 
ants were  not  liable,  unless  the  jury  found  from  the  evidence  that 
the  goods  were  actually  sold  by  the  firm ;  which,  to  say  the  least  of 
it,  was  a  theory  sufficiently  favorable  to  the  defendants.  Judge 
Story  says,  in  his  valuable  work  on  partnerships,  that  torts  may 
arise  in  the  course  of  the  business  of  the  partnership,  for  which  all 
the  members  of  the  firm  will  be  liable,  although  the  act  may  not 
in  fact  have  been  assented  to  by  all  the  partners.  Thus,  for  exam- 
ple, if  one  of  the  partners  should  commit  a  fraud  in  the 
[  *  189  ]  course  of  the  partnership  business,  all  *  the  partners  may 
be  liable  therefor,  although  they  may  not  all  have  con- 
curred in  the  act.  So,  if  one  of  a  firm  of  commission  merchants 
should  sell  goods  consigned  to  the  firm,  fraudulently,  or  should  sell 
goods  so  consigned  in  violation  of  instructions,  all  the  partners 
would  be  liable.  Story  on  Part.  sec.  166;  Collier  on  Part.,  (Am. 
Ed.  1848,)  sees.  445  and  457 ;  NicoU  v.  Glennie,  1  Maule  and 
Selw,  568. 

In  precise  accordance  with  this  view  of  the  law,  it  was  said,  and 
well  said,  by  the  court,  in  Olmsted  v.  Hoatling,  1  Hill,  318,  that 
it  does  not  lie  with  one  to  claim  property  through  the  fraudulent 
act  of  another,  whether  partner  or  agent,  without  being  afiected  by 
that  act  the  same  as  if  it  were  his  own  ;  and  we  think  the  same 
principle  must  apply  in  a  case  like  the  present,  when  a  fii-m  doing 
business  as  commission  merchants  have  received  the  fruits  of  the 
fraud  in  the  commissions  earned  for  transacting  the  business. 

Where  one  assuming  to  be  an  agent  had  committed  a  fraud  in  a 
sale,  it  was  held,  in  Taylor  v.  Green,  8  Oar.  and  P.  316,  that  the 
mere  adoption  of  the  sale  and  the  receipt  of  the  money,  by  the 
person  for  whom  the  sale  was  made,  rendered  him  liable  for  the 
fraud. 

Suffice  it  to  say,  without  any  further  reference  to  authorities,  that 
the  theory  of  the  instructions  was  sufficiently  favorable  to  the 
defendants. 

5.  Complaint  is  also  made  thai  the  iuBtructions  excepted  to  were 
not  sufficiently  comprehensive  ;  that  they  did  not  embrace  all  the 
elements  which  constituted  the  charge,  as  laid  in  the  deolaration* 
Strong  doubts  are  entertained  whether  this  point  is  properly  raised 
by  the  bill  of  exceptions ;  but  whether  so  or  not,  we  are  satisfied 
that  the  exception  cannot  be  sustained. 

Instructions  given  by  the  court  at  the  trial  are  entitled  to  a 
reasonable  interpretation ;  and  if  the  proposition  as  stated  is  cor- 
rect, they  are  not  as  a  general  rule  to  be  regarded  us  the  subject  of 
error,  on  account  of  omissions  not  pointed  out  by  the  excepting 
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party.  Seven  requests  for  iastruotions  to  the  jury  were  presented 
by  the  counsel  of  the  defendants,  every  one  of  which  was 
given  by  the  court,  without  any  qualification.  *If  the  [*  190] 
defendants  had  supposed  that  the  instructions  given  were 
either  indefiaite  or  not  sufficiently  comprehensive,  they  might  well 
have  asked  that  further  and  more  explicit  instructions  should  be 
given  ;  and  if  they  had  done  so,  and  the  prayer  had  been  refused, 
this  objection  would  be  entitled  to  more  weight. 

But  another  answer  may  be  given  to  this  objection,  which  is 
entirely  conclusive  against  it.  On  recurring  to  the  transcript,  we 
find  that  the  court,  before  the  instructions  excepted  to  were  given, 
explained  to  the  jury  the  nature  and  character  of  the  charge,  de- 
ecribing  substantially  the  two  forms  in  which  it  was  presented  in 
the  several  counts  of  the  declaration;  and  in  effect  instructed  them 
that  it  must  be  proved  in  the  one  or  the  other  of  those  forms,  in 
order  to  entitle  the  plaintiff  to  a  verdict  in  his  favor.  Those  ex- 
planations immediately  preceded  the  instructions  embraced  in  the 
exceptions,  and,  in  fact,  may  be  regarded  as  a  part  of  the  same. 
Beyond  question,  the  instructions  excepted  to  must  be  considered 
in  connection  with  those  explanations  ;  and  when  so  considered,  it 
is  obvious  that  this  objection  cannot  be  sustained. 

In  view  of  the  whole  case,  we  think  the  defendants  have  no  just 
cause  of  complaint,  and  that  there  is  no  error  in  the  record.  The 
judgment  of  the  circuit  court  therefore  is  affirmed,  with  costs. 


John  Baptistb  Beaubibn  and  others.  Appellants,  v.  Antoine  Beau- 

BIEN  and  others. 

23  H.  190. 

TssAWTS  IV  CoMMoif— Implied  Teubt — Limitations. 

1.  Where  the  common  ancestor  died  in  1793,  seized  of  land  in  Detroit,  and  part  of  his 
heirs  lived  in  Canada,  and  the  two  sons  who  lived  with  him  at  the  time  of  his  death 
continued  in  possession  and  occupation  until  the  commencement  of  this  suit  in  cban- 
oery  in  1S57,  and  one  of  the  heirs  bad  the  land  confirmed  to  him  as  a  French  grant 
by  congress,  and  a  patent  issued  to  him;  the  cane  is  one  which  depends  on  the  estab- 
lishment of  an  implied  trust,  and  a  court  of  equity  vr'Al  follow  the  courts  of  law  in 
applying  the  statute  of  limitations. 

2.  It  is  no  sufficient  averment  in  the  bill  to  avoid  the  statute  that  plaintifib  did  not 
know  until  1S40  of  sets  and  inteatioas  of  defendants  in  fraud  of  their  rights.  Somo 
more  definite  statement  of  the  acts  of  defendants  in  concealing  the  fraud  and  the 
efforts  of  plaintifib  to  secure  their  rights  is  necessary  to  arrest  the  statute  of  limita- 
Uons. 

Tms  is  an  appeal  firom  the  circuit  court  for  the  district  of  Michi- 
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tract,  to  complete  the  building,  which  he  had  a| 
first  day  of  October,  1861.     To  the  rest  of  the  cc 
demurred.     As  the  verdict  of  the  jury  and  the  ji 
for  the  plaintiff  are  upon  the  first  amended  coul 
structions  asked  of  the  court  by  the  defendant,  m 
the  subsequent  pleadings  and  proceedings  in  the  < 
fine  ourselves  to  what  we  consider  to  have  been  t 
the  parties  under  the  original  declaration  and  1 
count.     The  evidence  shows  that  the  three  stor 
house  were  not  finished  by  the  Ist  of  October,  185 
also  proved  that  *  the  special  contract  had  been  ( 
from  in  the  course  of  its  execution ;  that  the  d< 
insisted   that  alterations  and  additions   should 
buildings  after  they  were  begun,  contrary  to  th( 
the  special  contract,  and  that  the  plaintiff  had  ; 
quireroents.    It  may  have  delayed  the  completion 
warehouse,  as  it  increased  the  work  to  be  done ;  hi 
assented  to  by  the  plaintiff  without  any  stipulatic 
for  performance  of  the  whole  was  to  be  delayed, 
sumed  to  have  been  undertaken  by  the  plaintiff 
time,  according  to  the  original  contract.     The  sin 
probably  caused  the  delay,  but  that  cannot  give  to 
exemption  from  his  obligation  to  finish  the  store 
on  the  Ist  of  October,  without  further  proof  as  tc 
nor  could  it  in  any  event  entitle  him  to  an  inst 
court  that  he  might  recover  under  a  count  or  a  sp 
which  he  avers  that  the  work  had  been  complete 
Ist  of  October,  in  conformity  with  it.     The  defenc 
below,  plaintiff  in  error  here,  to  maintain  the  iss 
and  to  reduce  the  damages  claimed  by  the  plai 
witnesses  to  show  that  the  work,  though  it  liad 
not  been  so  in  a  skillful  and  workmanlike  mann 
materials  used  for  it  were  of  an  inferior  kind,  ( 
construction  of  the  store  wall,  and  that  it  was  so  < 
particulars  that  she  had  been  put  to  a  large  exp 
buildings  fit  for  use  and  occupation^  wliich  amour 
sand  dollars.     The  plaintiff  gave  rebutting  test! 
the  defendant  prayed  the  court  to  instruct  the  ju 
three  stores  and  warehouse  were  not  finished  fit  i 
pation,  and  delivered  to  her  on  the  Ist  of  October 
at  the  time  when  they  were  delivered  wholly  unfi 
occupation,  with  the  walls  of  some  of  them  sunk< 
and  cracked,  and  in  danger  of  falling,  so  as  to  I 
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antable,  then  the  plaintiflf  was  not  entitled  to  demand  and  recover 
in  this  order  the  said  sum  of  $5,000,  as  the  stipulated  installment 
which  the  special  contract  purports  to  make  payable  on 
[  *  230  ]  the  1st  October,  1851,  but  *ihat  the  plaintiff  was  enlilled 
to  recover  only  the  value  of  his  taork,  after  deducting  the 
cost  and  expense  incurred  by  the  defendant  in  repairing  the  stores 
and  warehoTise,  to  render  them  fit  for  occupation,  but  that  the 
j)laintiff,  as  claimant,  was  entitled  only  to  nominal  damages. 

Also,  if  the  defendant  did  not,  at  any  time  whatever,  execute 
and  finish,  ready  for  use  and  occupation,  and  deliver  in  that  state 
and  condition  to  the  defendant,  the  stores  and  warehouse,  but  had 
delivered  them  over  to  the  defendant  in  a  state  wholly  unsafe  and 
unfit  for  use,  and  untenantable,  &c.,  &c.,  and  that  the  defendant 
had  been  obliged  to  reconstruct  the  walls,  and  to  refix  the  buildings, 
so  as  to  fit  them  for  use  and  occupation,  at  her  own  cost  and  charges, 
tlien  that  the  defendant  may  recoup  or  deduct  the  same  against  the 
plaintiff's  daim  for  the  said  installment  of  five  thousand  dollars 
claimed  in  the  suit,  or  the  value  of  the  xoork  done  by  the  plaintijf 
upon  the  stores  and  warehouse;  but  that,  in  all  events,  the  plaintiff 
could  only  recover  nominal  damages. 

These  instructions  the  court  refused  to  give,  without  the  follow- 
ing qualifications: 

'*If  the  jury  shall  find  from  the  evidence  that  the  plaintiff, 
Jones,  has  executed  the  work  according  to  the  specifications  form- 
ing a  part  of  the  contract,  in  a  skillful,  diligent,  and  careful  and 
workmanlike  manner,  and  that  his  performance  of  it  was  with  the 
knowledge  and  approbation  of  the  defendant,  then  they  should  find 
for  the  plaintiff  the  said  sum  of  five  thousand  dollars,  with  interest 
from  the  date  of  the  delivery  of  the  stores  and  warehouse  to  the 
defendant." 

The  defendant  excepted  to  the  refusal  of  the  instructions  as  they 
had  been  prayed  for,  and  to  the  qualifications  of  them  as  they  were 
given  to  the  jury. 

There  is  error  in  this  instruction.  The  count  and  the  plea  of  the 
defendant,  and  the  instruction  asked,  raised  the  construction  of  the 
special  contract,  whether  or  not  the  right  of  the  plaintiff  to  recover 
the  second  installment  did  not  depend  upon  the  completion  of  the 
stores  and  warehouse  by  the  let  of  October,  1851 ;  whether  that 
was  not  a  condition  precedent,  or  a  case  in  which  the  parties  had 
agreed — one  to  deliver  the  buildings  finished,  according 
[  *  231  ]  to  the  special  *  contract,  and  the  other  to  pay  the  second 
installment  concurrently,  if  they  were  then  so  delivered. 
A  failure  by  the  plaintiff  to  finish  and  deliver  on  that  day  is  &tal 
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to  a  recovery  upoa  tho  special  contract.  The  pi 
amended  count  declares  upon  it  as  such,  avers 
accordingly,  and  the  proof  is  that  he  had  not  sc 
infer,  from  the  whole  contract,  that  it  was  the  in 
ties  that  the  performance  of  the  work  was  to  be 
dent  to  the  payment  of  the  second  installment, 
in  the  contract  to  make  that  doubtful. 

The  plaintiff  undertook  to  furnish  the  material 
the  buildings,  according  to  specifications.  Pari 
be  finished,  and  to  be  delivered  to  the  defenda 
October,  1851,  and  the  residue  on  the  Ist  Dece 
For  the  whole,  the  defendant  was  to  pay  $24, OC 
Ist  of  July,  1861 ;  $5,000  on  the  1st  of  October,  1 
and  warehouse  were  then  finished  for  use  and  oc 
livered  over  on  that  day  to  the  defendant;  and 
then  the  balance  of  the  $24,000  was  to  be  paid  od 
ary,  1860,  with  the  interest,  as  mentioned  in  the  i 

The  words  of  the  contract  for  payment  are,  '*  it 
the  covenants,  and  their  due  performance."  Sucl 
condition.  It  is  difficult  at  all  times  to  distingu 
tracts  are  dependent  or  independent;  but  there  ai 
from  judicial  decisions,  by  which  it  may  be  determ 
tested  the  correctness  of  them  by  an  examinatio 
thorities. 

'*  When  the  agreements  go  to  the  whole  of  the 
both  sides,  the  promises  are  dependent,  and  one  < 
dition  precedent  to  the  other."  Such  is  the  case 
contract  with  which  we  are  now  dealing.  ^'If  tt 
to  a  part  only  cf  the  consideration  on  both  sides,  tht 
far  independent.  If  money  is  to  be  paid  on  a  da; 
sideration  of  a  thing  to  be  performed  at  an  earl 
formance  of  that  thing  is  a  condition  precedent 
and  if  money  is  to  be  paid  by  installments,  some 
thing  shall  be  done  and  some  when  it  is  '*'done,  th 
of  the  thing  is  not  a  condition  precedent  to  the 
payments,  but  is  so  to  the  laMei\  And  if  there  1 
payment  of  money,  and  that  comes  before  the  day 
the  thing,  or  before  the  time  when  the  thing  froi 
be  performed,  then  the  payment  is  obligatory,  an 
be  brought  for  it,  independently  of  the  act  to  be  do 
promises  are  those  where  the  acts  to  be  performed  a 
and  either  party  may  sue  the  other  for  a  breach  of 
showing,  either  that  he  was  able^  ready,  and  will 
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^superintending  architect,  to  do  the  work  specii 

and  also  to  do  the  extra  work,  and  to  furnish  t 

pary   for  both.     And  when  the  work  was  doc 

however  imperfectly  that  may  have  been,  the  de 

The  law  in  such  a  case  implies  that  the  wor 

terials  furnished  were  to  be  paid  for.     The  gen 

that  while  a  special  contract  remains  open — tha 

the  party  whose  part  of  it  has  not  been  done  < 

bitatiia  assumpsit  to  recover  a  compensation  for 

UDtil  the  whole  shall  be  completed.     This  pi 

and  acted  upon  in  Cutter  v.  Powell,  6  Term  Re 

Hnlle  V.  Heightman,  2  East.  245,  and  in  severs 

But  the  exceptions  from  that  rule  are  in  ca 

thing  has  been  done  under  a  special  contract 

accordance  with  that  contract.     In  such  a  cast 

recover  the  remuneration  stipulated  for  in  the  c 

has  not  done  that  which  was  to  be  the  consider 

if  the  other  party  has  derived  any  benefit  from 

done,  it  would  be  unjust  to  allow  him  to  ret; 

without  paying  anything.     The  law,  therefore, 

promise  on  his  part  to  pay  such  a  remuneration 

ferred  is  really  worth ;  and  to  recover  it,  .an  a< 

assumpsit  is  maintainable. 

Such  is  the  law  now  in  England  and  in  the  1 
withstanding  many  cases  are  to  be  found  in  t 
countries  at  variance  with  it.  It  was  recognizi 
be  the  existing  rule  in  the  case  of  Slater  v.  Em 
224,  239. 

The  difference  between  the  rule  now  and  in 
believed,  has  caused  much  of  the  difficulty  in  tl 
the  present  rule.     Formerly  it  was  held,  that  v 
was  done  under  a  special  contract  not  in  conf( 
party  for  whom  it  was  done  was  obliged  to 
price ;  but  that  he  might  resort  to  a  cross-ac 
himself  for  the  deficiency  in  the  consideration 
1794,  cited  in  1  East.  470.    See  Smith's  L.  Caw 
lowing  the  case  of  Cutter  and  Powell,  2d  vol., 
tion,  historical  and  chronological,  of  the  rule 
and  as  it  formerly  was. 

The  rule  as  it  now  exists  has  been  recently  disc 
in  the  Queen's  Bench,  in  the  case  of  Munroe  r. 
Ellis  and  Blackburn,  739 ;  92  English  Common 
It  has  been  the  rule  in  the  courts  of  New  "3 
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the  *'  general  title  of  Sutter,"  exhibit  a  wide  div 
essential  rules  prescribed  in  the  colonization  lav 
is  not  preserved  in  the  archives,  but  was  retained 
The  governor  declined  to  act,  until  he  could  exa 
of  which  the  colonization  is  proposed.  In  the  ab 
tion,  and  without  the  desired  information,  under  i 
sure  of  business,"  he  decides  suddenly  to  send  to  i 
suspected  officer  the  authority  to  determine  the  n 
tion  of  administration  confided  to  his  care — that  of 
"who  should  own  and  occupy  the  soil  of  the  depar 
not  preserve  a  record  of  this  act,  nor  a  copy  of  thi 
nor  did  he  present  it  to  the  departmental  assemb 
tion. 

We  are  compelled  to  seek  an  explanation  of  this 
cise  of  authority,  and  to  examine  the  conditions 
unusual  mode  of  administration  ;  to  inquire  of  th 
the  proposed  objects  of  the  favor  occupied  and  wen 
department  and  its  authorities,  and  the  cx>nsequen 
by  the  governor  and  his  agent  to  ensue  from  their 
to  ascertain  its  signification.  We  have  no  douli 
may  employ  this  medium  of  proof  for  this  purpose. 
We  learn  that  the  treaty  concluded  at  Santa 
armistice  merely,  and  that  Micholtorena,  imm< 
after,  *  concluded  to  use  the  agency  and  infln 
Sntter  to  punish  his  enemies  and  sustain  his  powei 
to  increase  that  influence,  issued  this  **  general  titl 
ance  was  regarded  by  the  dejiartmental  assembly 
and  justifying  the  deposition  and  expulsion  of  th« 
the  department.  Sutter  became  their  prisoner,  an 
to  renounce  his  connection  with  his  chief  to  make 
companies  were  regarded  as  public  enemies,  and 
and  dispersed.  The  supreme  government  acquies 
ions  of  the  assembly,  and  recognized  and  corami.« 
ernor  of  their  appointment. 

No  indemnity  was  granted  to  the  adherents  of  1 
provision  made  for  the  fulfillment  of  his  premise 
have  we  discovered  an  instance  in  which  their  acco 
demanded  of  the  succeeding  government.  Our  opin 
is,  that  these  acts  and  promises  were  not  consider 
or  Mexico  as  valid  obligations,  binding  the  cons( 
public ;  and  therefore  thoy  are  not  valid  claims  i 
of  Guadalupe  Hidalgo. 
In  some  of  the  instances,  Micheltorena  granted 
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the  applicant  to  occupy  the  land  provisionally,  antil  he  could  yisit 
that  portion  of  the  department  to  act  upon  their  petition.  It  is 
contended  that  this  license  is  so  far  a  recognition  of  the  merit  of 
the  application,  as  to  impose  upon  the  United  States  the  obligation 
to  accede  to  it ;  that  it  confirmed  an  interest  in  the  land,  that  they 
should  perpetuate  by  a  grant. 

We  agree  that  every  species  of  title  that  originated  in  the  right- 
ful exercise  of  legitimate  authority,  and  existed  under  the  safeguard 
of  Mexican  laws  at  the  date  of  the  acquisition  of  Oalifornia  by  the 
United  States,  is  protected  by  the  treaty  of  cession.  The  chaDge 
of  the  government  does  not  alter  the  relations  of  the  inhabitants  in 
this  particular.  This  court  is  charged  with  the  duty,  in  the  last 
resort,  to  recognize  the  validity  of  all  such  claims.  But  it  is  the 
duty  of  the  court  to  distinguish  between  rights  acquired  under  the 
laws  and  usua^s  of  Mexico,  and  claims  depending  upon  the  mere 
pleasure  of  those  who  were  in  power — between  the  vested  estate 
and  the  hope  or  expectation  of  favor  or  bounty.  The 
[  *  273  ]  license  of  the  *  governor  to  the  applicant  to  make  a  tem- 
porary occupation,  until  he  could  inform  himself,  so  as  to 
act  considerately  or  intelligently,  we  think,  cannot  be  treated  as 
conferring  a  property  in  the  land. 

We  have  examined  these  cases  with  unusual  care,  in  consequence 
of  the  number  of  the  parties  in  interest  and  the  amount  of  property 
involved.  Upon  the  most  liberal  estimate  of  the  powers  of  the 
governor,  and  the  most  indulgent  view  of  the  claims  of  the  peti- 
tioners, we  are  unable  to  determine  that  they  are  valid. 

Judgment  of.  the  district  court  reversed  and  cause  remanded, 
with  directions  to  dismiss  the  petition. 


The  United  States,  Appellants,  v.  Antonio  Maria  Osio. 

23  H.  273. 
Oalifobitia  Lakd  Ghai^ts, 

1.  Tlie  claim  in  tbis  case  is  founded  on  a  gruDt  by  Governor  Alvarado,  which  pivrporta 
to  have  been  authonssed  by  a  ftpecidl  ardcr  or  detereeof  the  proddent  of  Mexico,  and 
not  uoder  the  colotiis^atton  lawa  o(  Mexico.  The  autboriiy  tbii^  delegiUe^J  niu^t  be 
fttrjcdy  puraijed, 

2.  The  power  conferred  waa  a  joint  power  in  the  governor  and  departmental  ae»embly ; 
and  as  the  latter  never  took  any  part  in  niakisig  the  grant  or  in  conferring  i%  it  is 
void. 

Appeal  from  tlie  district  court  for  the  Borthern  district  of  Oali- 
fornia.    The  case  is  fully  Btated  in  the  opiiiion. 
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chives ;  but  the  original,  properly  so  called,  wi 
custody  of  the  party. 

Adjudications  of  land  titles  were  required 
to  be  recorded.  That  requirement,  however, ' 
filled,  according  to  the  practice  in  the  depart 
when  a  short  entry  was  made  in  a  book  kept  fo 
fying  the  number  of  the  expediente,  the  date  i 
description  of  the  land  granted,  and  the  nat 
whom  the  grant  was  issued.  In  this  case  t 
appearing  at  the  bottom  of  the  instrument  to 
an  entry  had  been  made,  but  it  is  wholly  unsu 
the  existence  of  any  such  record. 

♦An  attempt  was  made  before  the  commissio 
the  district  court,  to  account  for  the  absence  of 
ord  evidence,  by  showing  that  a  book  of  Spai 
description  mentioned,  was  consumed  by  fire,  a 
1851 ;  but  the  recollections  of  the  witness  call 
aie  80  indistinct,  and  his  knowledge  of  the  conl 
slight,  that  the  evidence  is  not  entitled  to  mucl 
who  signed  the  certificate,  was  not  called,  and, 
circumstances,  there  does  not  appear  to  be  any 
that  any  such  record  was  ever  made. 

Colonization  grants  were  usually  made,  subj( 
of  the  departmental  assembly,  and  the  reguli 
pressly  declare  that  grants  to  individuals  and  fi 
held  to  be  definitively  valid  without  the  previo 
deputation.  No  such  approval  was  ever  obtaine 
it  does  not  appear  that  the  despatch,  or  order,  a 
by  the  governor,  was  ever  commimicated  by  1 
mental  assembly,  until  the  twenty-seventh  day 
His  message  communicating  the  dispatch,  the 
indicates  that  the  members  of  the  assembly  had 
edge  upon  the  subject. 

A  document,  purporting  to  be  an  unsigned  • 
and  the  petition,  are  all  the  papers  that  were  fou 
except  those  connected  with  the  first  proceedin; 
license  to  occupy  the  island  was  granted.  Thej 
not  recorded,  or  even  numbered,  and,  in  view 
stances,  add  little  or  nothing  to  the  probabili 
integrity  of  the  transaction.  Two  witnesses  wei 
claimant  to  prove  the  authenticity  of  the  grani 
rado  testified  that  his  signature  to  the  grant 
that  he  gave  it  at  the  time  of  its  date.    In  effe( 
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By  the  terms  of  the  dispatch,  the  power  to  j 
such  lands  was  to  be  exercised  by  the  govei 
with  the  departmental  assembly ;  by  which 
the  assembly  was  to  participate  in  the  adjudi 
Whenever  a  petition  was  presented,  the  first  qi 
ined  was,  whether  the  grant  should  be  made 
issued  ;  and,  by  the  plain  terms  of  the  dispatc 
judication  could  not  be  legally  made,  withoul 
departmental  assembly.  Whether  a  subseque 
act  by  the  assembly  might  not  be  equivalent  tc 
is  not  a  question  that  arises  in  this  case,  for 
such  ratification  ever  took  place. 

All  we  mean  to  decide,  in  this  connection, 
construction  of  the  dispatch,  the  act  of  adjudia 
to  be  valid  without  the  concurrence  of  the  dcp 
as  well  as  that  of  the  governor. 

In  this  respect,  the  provision  differs  essenti 
tained  in  the  regulations  of  1828,  under  which 
assembly  was  an  act  to  be  performed  after  the  e 
perfected,  and  after  the  incipient  title-papers 
issued  by  the  governor.  His  action  *  preceded 
assembly,  and  in  contemplation  of  law  was  se] 
independent.  After  the  grant  was  made  and  e: 
ernor,  and  countersigned  by  the  secretary,  it  w 
governor  to  transmit  it  to  the  departmental  a 
proval  ;  and  if  it  was  not  so  transmitted,  it  w 
officer,  and  not  of  the  party. 

Other  differences  between  the  regulations  ol 
visions  of  that  dispatch  might  be  pointed  out; 
necessary,  as  those  already  mentioned  are  dee 
to  show  that  the  decisions  of  this  court,  made  in 
those  regulations,  have- no  proper  application  tc 
consideration. 

From  the  words  of  the  dispatch,  we  think 
power  conferred  was  to  be  exercised  by  the  gove 
with  the  departmental  assembly;  and,  conseqi 
made  by  the  governor  without  such  concurren 
Tiiis  view  of  the  question  finds  support  in  the 
ing  the  functions  and  prescribing  the  duties  o 
those  of  the  departmental  asssembly.  That 
the  twentieth  day  of  March,  1837,  and  conti 
the  administration  under  which  this  dispatc 
rillago  Recop.  vol.  1,  pp.  202  and  210.    Many 
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currence  of  the  departmental  assembly^  to  mal 
Whether  the  persons  specially  designated  in  the  dij 
subjects  for  the  bounty  of  the  government  stand  in 
ation  or  not  is  not  a  question  in  this  case.  Havii 
conclusion  that  the  grant  is  void,  it  does  not  becoi 
consider  the  evidence  offered  to  prove  possession, 
it  will  be  snflScient  to  say  it  is  conflicting  and  unsi 
tory ;  and,  if  true,  is  not  of  a  *  character  to  show  an; 
or  title  in  the  land  under  the  Mexican  governm( 
any  equity  in  the  claimant,  under  the  act  of  congre 
adjudications  to  be  made. 

The  decree  of  the  district  court  is  therefore  re 
cause  remanded  with  directions  to  dismiss  the  petit 


THE  LOUISIANA. 


Benjamin  Hanbt  and  others,  Appellants,  v.  The  I 
Packet  Company  and  others. 

23  II.  287. 
Admiralty—  Collision. 

1.  It  is  the  duty  of  a  sailing  ve^nei  to  keep  h'^r  coarse  and  a  stet 
the  way  when  approaching  each  other. 

2.  It  is  the  duty  of  a  sle^mer  to  hav«  a  lookout,  who  shall  be  at 
alone. 

3.  It  ifl  the  duty  of  the  officer  whoae  watch  it  is.  to  be  on  deck,  es 
another  ves«el  i»  approaching. 

4.  A  violation  of  any  of  these  rules  renders  the  vessel  liable  for  t1 

This  was  an  appeal  from  the  circuit  court  foi 
Maryland,  sitting  in  admiralty.  The  case  is  suffi 
the  opinion. 

Mr.  Addison  and  Mr,  Butler ,  for  appellants. 

Mr.  Schley,  for  appellees. 

*  Mr.  Justice  Grier  delivered  the  opinion  of  i\\ 
The  appellants,  owners  of  a  schooner  called  the  "^ 
K.  Perrin,  charge  in  their  libel  that  between  nir 
of  the  evening  of  20th  of  February,  1858,  as  th 
with  oysters,  was  on  her  way  down  the  Chesap 
run  into  and  sunk  by  the  steamboat  Liouisiati 
bright  moonlight  night,  and  the  schooner,  the 
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hold  on  the  courso  she  was  steering,  and  the  ste 
its  course  to  keep  out  of  her  way,  and  pass  her  i 
nient  distance.  And  the  moment  they  discoverei 
had  changed  her  course,  and  was  heading  in  a  d 
produce  collision,  she  instantly  stopped  and  had 
measure  in  her  power  to  avert  the  danger.  Bui 
of  course  by  the  schooner,  there  pould  be  no  rea 
tion  whatever  to  slacken  her  speed  ;  for  it  can  1 
that  a  steamboat  is  bound  to  stop  or  slacken  h 
she  sees  a  sailing  vessel  coming  in  an  opposite  < 
to  see  whether  she  will  conform  to  the  rule  laid  ( 
and  hold  her  course,  or  suddenly  change  it  tc 
which  the  steamboat  is  moving.  Such  a  rule  v 
boat  navigation  of  very  little  value  on  the  Chesa 
such  is  to  be  the  rule,  I  can  see  no  ground  for  im 
to  the  steamboat,  that  she  did  not  slacken  her  s] 
within  150  yards,  when  it  is  admitted  that  the 
change  her  course  to  the  west  until  she  had  co: 
tance  of  the  steamboat. 

As  relates  to  the  general  rate  of  speed  of  the 
acquainted  with  the  navigation  of  the  Chesap< 
gested  or  supposed  that  it  was  dangerous  to  life 
wide  bay  ;  and  there  is  no  evidence  from  which 
can  be  drawn.  The  fact  that  the  Louisiana  cai 
was  obliged  to  proceed  at  the  rate  of  fourteen 
hour,  in  order  to  ful611  her  contract,  certainly 
or  privileges  beyond  those  of  any  other  steam  v( 
her  in  any  degree  from  the  care,  caution,  an 
speed,  as  well  as  in  everything  else,  requiret 
fact  that  a  contract  was  made  is  perhaps  some 
public  authorities  of  the  United  States,  having 
information  within  their  reach,  were  satis6ed 
rate  of  *  speed  required  was  not  dangerous  to  i 
property  of  our  citizens  who  are  accustomed  to 
the  bay. 

It  is  unnecessary  to  remark  upon  the  testin 
captain  of  the  Keyser,  which  sailed  from  the  Pa 
with  the  Perrin.  He  was,  he  says,  three-quar 
and  could  in  the  night,  even  by  moonlight,  hi 
accurate  knowledge  of  the  bearing  of  the  collici 
each  other  as  they  approached,  or  the  particu 
collision ;  the  more  especially  as  both  vessels 
and  to  leeward,  and  hidden  from  him  by  his  o 
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T^een  completed  by  the  military  occupation  of  Monterey,  Sonoma, 
Bodega,  Terba  Buena,  and  the  region  of  the  Sacramento  and 
American  rivers,  by  the  forces  of  the  United  States. 

The  commandant  in  that  portion  of  the  department  was 
making  a  rapid  retreat  to  Lower  California,  leaving  the 
[*326]  *  country  to  the  control  of  the  United  States.  From  the 
capture  of  Monterey,  on  the  7th  July,  1846,  till  the  sur- 
render of  Los  Angeles  and  the  organization  of  a  territorial  gov- 
ernment by  Commodore  Stockton,  under  the  United  States,  there 
was  scarcely  six  weeks.  The  California  government,  for  all  prac- 
tical purposes,  was  subverted  by  the  capture  of  Monterey  and  the 
country  north  of  it. 

In  the  act  of  congress  of  1851,  and  the  decisions  of  this  court, 
that  day  is  referred  to  as  the  epoch  at  which  the  power  of  the  gov- 
ernor of  California,  under  the  authority  of  Mexico,  to  alienate  the 
public  domain,  terminated.  Previously  to  that  date,  the  claimant 
did  not  acquire  a  title  to  the  land,  nor  has  he  acquired  an  equit- 
able claim  to  it  by  any  act  done  upon  the  land  in  the  fulfillment 
of  the  colonization  policy  of  the  State. 

Upon  the  whole  case,  our  opinion  is,  that  the  appellee  has  not 
sustained  the  validity  of  his  claim,  and  that  the  decree  in  his  favor 
must  be  reversed^  and  his  petition  dismissed. 


Thb  United  Statbs,  Appellants,  v.  Vicbntb  P.  Gomez. 

23  H.  326. 

California  Land  Qbanta — Practice  in  Supreme  Court— Settino  aside  Order 

Dismissing  Appeal— Fraud  Practiced  on  the  Court. 

1.  This  court,  on  motion  of  the  attorney  general,  sets  aside  a  former  order  of  the  coort 
dismissing  an  appeal  in  this  cause— becaose :  1.  No  order  granting  such  appeal  was 
ever  made  in  the  court  below.  2.  The  filing  the  record  in  this  court  and  motion  to 
dismiss  were  frauds  upon  the  court  and  upon  the  attorney  general,  and  the  trans- 
cript was  false  and  fraudulent  in  setting  out  an  order  allowing  the  appeal. 

2.  The  conduct  of  Ord  and  others  in  this  matter  examined,  criticised,  and  condemned 
by  the  court. 

Appeal  from  the  district  court  for  the  southern  district  of  Cali- 
fornia. Motion  to  recall  mandate  and  set  aside  former  order  dis- 
missing appeal.     The  matter  is  fully  stated  in  the  opinion. 

Mr,  Black,  attorney  general,  for  the  motion. 
Mr.  Johnson  and  Mr,  OUlet,  against  it. 
[  *  330  ]      *Mr.  Justice  Waynb  delivered  the  opinion  of  the  court. 
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connection  with  the  book  of  exhibits  sent  to  this  court  by  Judge 
Ogier,  establish,  in  our  view,  the  following  facts: 

That  Mr.  Ord  became  the  purchaser  of  half  the  land  in  contro- 
versy from  Gomez,  the  claimant,  when  he  was  the  district  attorney 
of  the  United  States;  that  whilst  he  was  district  attorney,  he  pre- 
pared in  his  own  hand  the  paper,  signed  by  S.  0.  Crosby,  for  the 
removal  of  the  cause  from  the  board  of  land  commissioners  to  the 
district  court;  that  Mr.  Ord  did  not  officially,  as  district  attorney, 
represent  the  United  States  in  the  case  in  the  district  court,  in  any 
one  particular,  but  allowed  it  to  be  done  by  others,  who  were  in- 
terested in  establishing  the  claim  of  Gomez,  to  whom  he  gave  his 
official  confidence,  and  who  are  shown  by  the  record  not  to  have 
been  the  retained  attorney  of  Gomez ;  that  he  permitted  a  judg- 
ment to  be  taken  against  the  United  States  without  argument,  or 
the  production  of  proof  to  establish  the  validity  of  the  claimant's 
right  to  the  land,  by  saying  to  the  court,  in  his  official  character, 
that  the  United  States  had  no  objection  to  the  confirmation  of  the 
claim.  And  it  is  established  by  the  record  itself  that  no  appeal 
has  been  given  to  the  United  States  by  the  court  below.  Mr.  Ord 
admits  that  he  relies  upon  the  declaration  only  of  the  person  to 
whom  he  confided  the  order  which  he  drew  for  an  appeal,  that  it 
had  been  granted  by  the  court. 

Under  such  circumstances,  we  conclude  that  no  appeal  had  been 
granted ;  that  the  cause  was  not  before  us  when  the  appellee  made 
his  motion  to  docket  and  dismiss  it. 

A  motion  to  docket  and  dismiss  a  cause  from  the  failure  of  the 
appellant  to  file  the  record  within  the  time  required  by 
[*340]  the  *  rule  of  this  court,  when  granted,  is  not  an  affirm- 
ance of  the  judgment  of  the  court  below.  It  remits  the 
case  to  the  court  to  have  proceedings  to  carry  that  judgment  into 
effect,  if  in  the  condition  of  the  case  there  is  nothing  to  prevent  it. 
That  is  for  the  consideration  of  the  judge  in  the  court  below,  with 
which  this  court  has  nothing  to  do,  unless  his  denial  of  such  a 
motion  gives  to  the  party  concerned  a  right  to  the  writ  of  man- 
damns.  The  case  is  before  us  also  upon  such  a  motion,  but  we  do 
not  consider  it  upon  the  ground  that  this  court  had  no  jurisdiction 
of  the  case  when  it  was  docketed  and  dismissed,  and  that  the  appellee 
had  no  right  to  make  that  motion,  under  the  rule  of  this  court. 
All  that  we  shall  now  do  will  be  to  correct  an  irregularity  in  the 
order  given  by  this  court  in  a  case  in  which  we  believe  it  had  no 
jurisdiction,  and  because  the  circumstances  of  it  disclose  that  the 
judgment  in  the  court  below  had  been  obtained  by  contrivance,  and 
with  the  consent  of  the  district  attorney,  in  violation  of  his  obli- 
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The  United  States,  Appellants,  v.  James  R.  Bolton. 

23  H.  341. 
Califorvia  Land  Grakts. 

1.  The  claimant  shows  no  archive  evidence  of  his  grant,  and  does  not  show  that  any 
ever  existed.  The  Mexican  government  relied  on  its  records,  and  not  on  the  paper 
given  to  a  claimant,  as  the  evidence  of  its  acts,  and  so  does  this  court. 

2.  All  the  circa mstances,  the  evidence  being  thoroughly  examined  in  the  opinion,  go 
to  prove  that  the  claim  is  a  fraud ;  and  the  decree  establishing  it  is  reversed. 

Appeal  from  tiie  district  court  for  the  northern  district  of  Cali- 
fornia.    The  facts  are  fully  stated  in  the  opinion. 

Mr.  Blacky  attorney  general,  and  Jfr.  Beedj  for  the  United  States. 
Mr,  J,  Mason  Campbell  and  Mr,  Walker,  for  appellee. 

[  *  343  ]  *  Mr.  Justice  Catron  delivered  the  opinion  of  the  court. 
In  March,  1852,  the  appellee  presented  his  claim  to  the 
commissioners  for  settling  land  claims  in  California  for  a  parcel  of 
land  situated  in  the  county  of  San  Francisco,  and  bounded  north 
by  what  was  formerly  known  as  Yerba  Buena  ;  northwest  by  lands 
of  the  presidio  of  San  Francisco  ;  west  by  the  lands  of  Francisco 
Haro  ;  south  by  the  lands  of  Sanchez  ;  and  east  by  the  bay  of  San 
Francisco,  with  a  reservation  of  the  curate's  house,  the  church  of 
Dolores,  and  other  previously  granted  lands  within  the  external 
boundaries  of  the  tract,  which  include  29,717  acres;  and  the  claims 
previously  granted  within  those  boundaries  arc  19,531  acres;  lair- 
ing, as  the  unquestioned  claim  of  Bolton,  10,186  acres.  The  orig- 
inal claimant  is  Jose  Prudencia  Santillan,  a  secular  priest,  who, 
together  with  his  general  agent,  Manuel  Antonio  Rodriguez  de 
Poli,  in  April,  1850,  upon  the  recited  consideration  of  two  hundred 
thousand  dollars,  conveyed  it  to  Bolton,  the  appellee.  An  inter- 
ested party  testifies  that,  in  1851  and  in  1854,  it  was  worth,  at  a 
low  estimate,  more  than  two  millions  of  dollars.  The  claim  was 
confirmed  in  1855  by  the  board  of  land  commissioners,  and  in  1857 
their  decree  was  affirmed  in  the  district  court.  The  grant  to  San- 
tillan bears  date  the  10th  February,  1846.  It  purports  to  have 
been  made  by  Pio  Pico,  '*  first  member  of  the  assembly  of  tho 
department  of  the  Californias,  and  charged  with  the  administration 
of  the  law  in  the  same,"  and  to  be  signed  by  Covarrubias,  as  sec- 
retary. It  recites  that  the  priest  Santillan  has  petitioned  for  a 
grant,  for  his  own  benefit,  of  all  the  common  lands  known  as  be- 
longing to  the  mission  of  Dolores,  as  well  as  the  houses  of 
[*344]  the  rancherias  of  the  *  mission,  which  were  in  a  state  of 
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Jose  M^Fia  Covarrabtas,  Cayetana  Arenas^  Jose  Matias  Moreno, 
and  Narcisco  Botello.  Covarrnbias's  deposition  was  filed  with  the 
petition.  He  was  secretary  of  the  government  when  the  grant 
bears  date,  and  deposes  that  he  wrote  the  document ;  that  Gov- 
ernor Pia  Pico  signed  it,  and  that  he,  CoTarrnbias,  countersigned 
it  as  secretary  ;  all  of  which  was  done  in  the  secretary's  office  at 
Los  Angeles,  at  the  time  the  grant  bears  date.  He  says  the  paper 
there  exhibited  was  one  of  those  delivered  to  the  party,  and  that 
he  believes  it  is  a  substantial  copy,  if  not  a  literal  one,  of  an  order 
of  the  governor  for  the  purposes  therein  stated. 

Arenas  states  that  he  was  employed  as  an  officer  id  the  office  of 
the  secretary  of  the  government ;  that  he  saw  the  grant  now  filed 
before  the  board  of  land  commissioners,  produced  at  the  office  of 
the  secretary  of  the  government  in  the  month  of  February,  1846, 
about  the  time  it  bears  date.  '^  It  is  a  document  given  out  by  the 
government  to  Padre  Santillan."  He  declares  the  signature  of 
the  governor  and  secretary  to  be  genuine ;  that  he  saw  the  docu- 
ment made ;  also,  that  had  the  grant  remained  in  the  secretary's 
office,  it  is  probable  ho  should  have  seen  it.  Being  asked  whether 
a  note  of  the  grant  was  ever  made  in  any  book  of  titles,  he  answers 
that  there  were  then  only  loose  sheets  of  paper  kept  on  which  to 
note  titles  at  Los  Angeles,  the  regular  book  being  at  Monterey ; 
and  that  a  note  of  this  title  was  made  on  said  loose  sheets  of  paper. 
'*  I  wrote  the  note  of  this  title  myself."  The  sheets  of  paper  were 
stitched  together. 

Moreno  proves  that  he  was  appointed  government  secretary  as 
successor  of  Covarrubias,  and  came  into  office  on  the  1st  day  of  May, 
1846,  and  continued  to  act  as  secretary  until  the  country 
[  *  346  ]  was  conquered  in  July  following.  He  is  asked  on  *l)ehalf 
of  the  claimant,  **  Whilst  acting  as  secretary,  did  you  ever 
see  a  paper  purporting  to  be  a  petition  of  Jose  Prudencia  Santillan 
for  a  grant  of  land  of  the  ex-mission  of  Dolores,  or  any  other  paper 
in  relation  to  said  grant?"  and  answers,  "  I  never  did." 

He  further  states,  that  he  had  never  seen  any  such  grant,  or  any 
papers  relating  thereto.  ''All  I  recollect  is,  that  I  saw  the  name 
of  Padre  Santillan  in  the  book  in  which  the  note  of  titles  was 
taken  ;  it  was  on  the  last  page,  but  I  do  not  know  whether  it  was 
in  relation  to  a  grant  or  not.  The  book  contained  nothing  but 
the  notes  which  were  taken'of  titles. 

Narcisco  Botello  deposes,  that  he  was  a  deputy  of  the  depart- 
mental assembly  during  the  first  four  months  of  1846,  and  served 
as  one  of  the  committee  on  public  lauds,  and  during  that  time  the 
original  expediente  and  grant  made  to  Santillan,  of  the  mission  of 
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Dolores  and  its  lands,  came  up  for  action  befoi 
the  title  was  duly  submitted  and  approved, 
firmation  in  the  most  precise  terms.  To  me 
suggested  for  the  United  States  that  the  ass* 
sales  of  land  made  by  the  goYernor  of  missioi 
may  be  true  ;  but  the  grant  to  Santillan  was  i 
sion  of  Dolores.  It  is  in  form  an  ordinarj 
made  according  to  the  act  of  1824  and  the  reg 
under  their  authority;  nor  can  the  recital  i 
shall  pay  the  debts  of  the  mission — affect  tl 
vested,  whether  the  debts  were  or  were  not 
and  grant  were  undoubtedly  proper  papers  to 
assembly  for  approval. 

Under  the  acts  of  colonisation^  the  records 
assembly  in  1846,  during  the  time  that  Bot< 
the  committee  of  public  lands,  are  well  presc 
meetings  and  daily  proceedings  of  that  body  i 
lar  form  in.  the  journals.     From  these  it  app 
sion  for  1846  commenced  on  the  2d  day  of  Ms 
Norega  and  Arguillo  were  appointed   the  < 
lands  ;  and  in  the  session  of  the  4th  of  Marcl 
telle  obtained  a  leave  of  absence  *  for  a  term 
ing  three  months.     His  absence  is  usually  i 
end  of  each  day's  proceedings,  and  his  name  <] 
as  an  acting  member  until  the  15th  of  June, 
he  was  elected  temporary  secretary  of  the  assc 
of  Olvera,  the  regularly-appointed  secretary, 
not  belong  to  the  committee  of  public  lands  d 

The  first  report  of  the  governor  to  the  as€ 
disposal  of  lands  was  of  forty-five  grants  to 
and  was  made  the  8th  day  of  May,  and  referi 
The  committee  reported  favorably,  and  the  g 
in  the  session  of  June  3d.  The  decree  of  i 
grants  down  to  May  3d,  1846*  That  of  Sai 
them. 

The  decrees  of  confirmation  are  distinct,  re 
and  there  is  no  reason  to  suppose  that  any 
made  was  reversed  from  the  assembly.  And 
proves  that,  whilst  he  acted  as  secretary  t 
never  sent  to  the  departmental  assembly  ai 
of  lands  to  Santillan.  And  as  it  was  his  o£B 
can  hardly  be  misti^en.  We  deem  it  true  b« 
Botello  was  not  one  of  the  committee  on  vi 
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claiQi  of  SaDtillan  was  not  presented  to  the  departmental  assembly; 
and  that  the  statement  of  Botello,  in  his  deposition  of  his  official 
relation  to  this  grant,  is  without  any  foundation  in  truth. 

Covarrubias  having  stated  that  Padre  Santillan  filed  a  petition 
for  a  grant  of  the  mission  lands  of  Dolores,  and  that  Governor  Pico 
made  an  order  on  which  the  grant  was  founded,  it  becomes  neces- 
sary to  inquire  whether  such  petition  and  order  ever  existed  in  the 
archives;  and  secondly,  the  probability  of  their  being  lost,  as  not 
the  slightest  evidence  now  exists  in  the  archives  of  any  petition, 
order,  or  the  record  of  a  grant. 

Moreno  states  that  he  took  possession  of  all  the  archives,  when 
he  came  into  office  as  successor  of  Covarrubias.  Arena.s  says  this 
was  the  next  day  after  Covarrubias  had  resigned,  in  February,  1846. 
Moreno  states  that  it  was  on  the  1st  day  of  May,  1846.  It 
[*348]  is  certain  that  Moreno  submitted  to  the  *  assembly  the 
titles  confirmed  in  June.  He  proves  that  no  such  papers 
were  ever  seen  by  him ;  and  as  he  was  examined  on  behalf  of  the 
claimant  to  prove  the  authenticity  of  this  grant,  and  whatever 
might  conduce  to  that  end ;  and  as  he  was  interrogated  relative  to 
the  existence  of  papers  properly  connected  with  it,  if  authentic, 
and  remaining  in  the  public  repository  under  his  official  care;  and 
as  he  denies  knowhxlge  of  the  deposit  or  existence  of  such  papers, 
his  testimony  raises  a  strong  presumption  that  the  requirements  of 
the  colonization  laws  were  not  complied  with  on  this  subject. 
We  are  confirmed  in  this  opinion  by  the  examination  of  other  tes- 
timony. 

Arenas  says  he  took  the  name  of  the  title  and  the  number  and 
date  of  the  grant;  that  is  to  say,  of  the  grant  then  before  him,  and 
then  delivered  to  Santillan.  But  he  says  nothing  of  the  petition 
nor  decree  conceding  the  land.  All  that  Covarrubias  states  is, 
that  there  was  a  petition  and  decree  of  the  govornor,  on  which 
papers  the  grant  was  founded.  But  he  does  not  swear  that  they 
were  filed  or  recorded. 

As  respects  the  probability  of  a  loss  of  Santillan's  title  papers, 
Moreno  proves  that  when  the  United  States  forces  suppressed  the 
Mexican  government  of  California,  in  August,  1846,  by  order  of 
Governor  Pico,  he  deposited  the  archives  belonging  to  the  secre- 
tary's office  in  boxes,  and  placed  them  in  the  house  of  Don  Louis 
Vigines,  in  Los  Angeles;  and  he  knows  nothing  further  of  them. 
And  Olvera  proves  that  he  made  a  similar  deposit  of  the  records  of 
the  departmental  assembly  at  the  house  of  Don  Louis  Vigines. 
This  occurred  about  the  10th  of  August,  1846.  He  says  that  be 
then  had  expedientes  in  his  charge  as  secretary  of  the  assembly. 
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How  many  does  not  appear.     Up  to  this  timcj 
that  any  documents  were  lost. 

Commodore  Stockton  directed  the  removal  of 
for  that  purpose  they  were  taken  possession  of  b; 
and  alter  some  delay  and  some  exposure,  they 
livered  to  Captain  Halleck,  of  the  United  States 
then  acting  secretary  of  state  under  the  military 
of  California.  Captain  Halleck  proves  that,  "^ 
livered  to  him,  they  were  in  a  bad  condition,  be 
torn  and  mutilated.  They  were  shortly  after  ai 
and  labeled. 

It  is  a  historical  fact,  that  the  expedientes  an 
some  ten  years  before  the  year  1846  are  referred 
in  a  register  known  as  the  Toma  de  Razon — the  fc 
uel  Jimeno,  who  was  the  government  secretary 
And  as  the  title  papers  to  which  reference  is  n 
and  the  register,  are  found  in  the  archives  as  t 
reasonable  to  suppose  that  those  expedientes 
carried  with  equal  safety,  as  they  came  into 
bands,  according  to  the  testimony  of  Moreno 
same  condition ;  and,  according  to  the  testim 
were  transported  in  the  same  manner,  and  wer 
same  custody;   and  it  is  true,  that   the  exped 
apparently  as  well  preserved  as  the  others ;  b 
the  Toma  de  Razon,  and  the  absence  of  a  cont 
like  Jimeno's  index,  we  have  not  the  same  assui 
existence. 

Be  this  as  it  may,  the  claimant  was  bound  tc 
showing  a  substantial  compliance  with  the  lawi 
exist  when  the  copy  he  produces  was  given  to 
could  be  heard  to  prove  their  loss  and  their  con 

In  deciding  on  this  controversy,  we  are  to 
laws  and  usages  of  the  Mexican  government 
department  of  the  Californias  (as  respects  the 
before  the  conquest  of  the  country,  and  accord! 
of  equity.     These  are  the  rules  prescribed  by 
1851,  sec.  11. 

The  laws  and  usages  applicable  to  this  clai 
regulations  of  1828. 

Lands  were  to  be  granted  ^^for  the  purposi 
inhabiting  them  ;"  and  the  mode  of  obtaining 
to  be  by  an  address  to  the  governor,  setting  f 
name,  profession^  &c.,  describing  distinctly^  1 
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[  *  350  ]  the  lands  he  asks  for.  Then  the  governor  *  was  to 
obtain  the  necessary  information  whether  the  petition 
embraced  the  legal  conditions^  both  as  regards  the  land  and  the 
applicant.  This  being  done,  the  governor  was  required  to  proceed 
to  make  an  order  for  the  formal  grant  to  be  drawn  out,  which  he 
should  execute. 

Sec  11  directs  that  a  proper  record  shall  be  kept  of  all  the  peti- 
tions presented  and  grants  made,  with  maps  of  the  lands  granted. 

This  record  is  the  evidence  of  grant.  It  being  made,  the  gov- 
ernor (sec.  8)  shall  sign  a  document,  and  give  it  to  the  party- 
interested,  to  serve  as  a  title,  wherein  it  must  be  stated  that  said 
grant  (to  wit,  tJie  record)  is  made  in  exact  conformity  with  the  pro- 
visions of  the  laws.  In  virtue  of  this  document  issued  to  the  party, 
possession  of  the  lands  shall  be  given.  But  the  document  is  not 
sufficient  of  itself  to  prove  that  the  governor  has  officially  parted 
with  a  portion  of  the  public  domain,  and  vested  the  land  in  an 
individual  owner.  This  must  be  established  before  the  board  of 
commissioners  by  record  evidence,  as  found  in  the  archives,  or 
which  had  been  there,  and  has  been  lost.  The  titulo  given  to 
the  party  is  merely  a  certificate  by  the  governor  of  the  acts  that 
have  been  done  in  the  regular  course  of  official  procedure  towards 
the  disposal  of  a  part  of  the  public  domain.  Among  individuals, 
this  certificate  serves  the  purpose  of  evidence.  But  when  the  gov- 
ernment institutes  inquiries  in  reference  to  the  subject,  it  is  entitled 
to  require  the  production  of  that  official  record,  which  it  has  pre- 
scribed to  its  officer,  for  its  own  security,  and  as  a  necessary  con- 
dition of  a  legal  administration,  and  a  necessary,  precaution  against 
fraud.  That  a  petition  was  presented  by  Santillan  is  stated  inci- 
dentally, but  indistinctly,  by  a  single  witness,  (Covarrubias  ;)  and 
this  unsatisfactory  statement  is  disproved  by  the  absence  of  the 
record  and  the  evidence  of  his  successor,  Moreno.  The  claim,  as 
presented  to  the  board  of  commissioners  and  the  district  court,  has 
no  legal  foundation  to  rest  upon. 

The  degree  of  record  evidence  which  is  required  to  support  a 
claim  of  the  above  description  is  considered  and  adjudged  in  the 

case  of  Cambuston,  (20   How.  59,)  and  more  at  larg«* 
[  *  351  ]  *  in  the  decision  made  at  this  term  in  the  case  of  Fuentes 
against  the  United  States  ;  so  that  a  further  consideration 
on  that  head  is  not  required  in  this  case. 

Such  being  the  legal  condition  of  this  claim,  the  next  questioa  is, 
how  does  it  stand  on  its  equities  f 

The  grantee  is  one  of  the  eighteen  secular  priests  who  were  in 
California.     He  arrived  at  the  mission  of  Dolores  either  in  1844  or 
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recognition,  of  their  title  by  the  United  States.  The  Padre  San- 
tillan  seems  to  have  been  much  excited  by  hxH  content  with  theiie 
occupants.  In  September,  1849,  he  constituted  O'Connor,  an  at- 
torney at  law,  and  Salmon,  a  merchant,  his  attorneys,  and  author- 
ized them  to  enter  into  possession,  for  the  uses  and  benefits  of  the 
mission  of  Dolores,  and  of  which  he  was  pastor,  of  lands,  tene- 
ments, and  hereditaments,  that  he  had  a  right  to  enter  into,  . 
possess,  and  enjoy,  and  the  same  dispose  of  by  lease,  for  the  bene- 
fits and  objects  of  the  mission,  with  all  the  powers  that  he  possessed 
by  virtue  of  his  pastoral  care  and  tutorship,  in  his  own  right  and 
the  rights  of  others  represented  by  him.  *'He  also  empowered 
them  to  ask,  demand,  recover,  and  secure,  the  sum  or  sums  of 
money  now  due  or  owing  for  occupancy  and  use  of  the  lands, 
houses,  tenements,  and  hereditaments,  belonging  to  the  parties 
represented  by  him,  or  belonging  to  him,  by  virtue  of  his  office." 

The  attorney  mentioned  in  this  deed  is  a  leading  witness  to  dis- 
credit the  genuineness  of  the  grant. 

He  had  no  notice  or  imagination  of  its  existence  when  this 
power  was  accepted.  In  November,  1849,  the  Padre  Santillan, 
with  Dr.  Poli,  made  a  journey  to  Santa  Barbara,  the  place  of  resi- 
dence of  C'Ovarrubias,  and  on  his  return  intimated  to  his 
[  *  353  ]  *  friends  ^Hhat  he  had  been  to  the  governor,  and  that  the 
Americans  could  not  rob  the  church  any  longer ; "  that  he 
had  the  paper,  'Mn  which  were  all  his  hopes; "  "that  he  was  well 
off;"  and  used  other  exultant  expressions,  which  denote  that  the 
acquisition  of  the  deed  was  newly  made,  and  that  a  great  change 
was  effected  by  it  in  his  condition  and  feelings.  In  the  month  of 
March,  1850,  he  announced  to  the  public  of  San  Francisco  that 
such  a  grant  was  in  his  possession,  with  other  circumstances  be- 
fore detailed,  and  in  the  month  of  April  conveyed  the  land  to  the 
claimant. 

The  testimony  does  not  disclose  what  was  the  depository  of  this 
grant  in  Santa  Barbara,  nor  when  nor  under  what  circumstances 
it  was  placed  there,  nor  under  what  circumstances  withdrawn. 
Neither  Santillan  nor  Dr.  Poli  have  been  examined  as  witnesses; 
nor  was  Pio  Pico  interrogated  in  reference  to  the  authenticity  of 
the  grant. 

There  is  no  proof  to  show  that  any  of  the  conditions  of  the  grant 
have  been  fulfilled.  The  testimony  as  to  the  payment  of  any  por- 
tion of  the  mission  debts  is  vague  and  unsatisfactory.  There  was 
no  judicial  possession  sought  or  obtained,  and  no  claim  made  for 
the  land  as  the  grantee  thereof,  to  give  the  community  at  large  any 
information  concerning  it. 
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Our  opinion  consequently  is,  that  the  validii 
not  been  sustained,  and  that  the  decrees  of  th 
sioncrs  and  the  district  courts  are  erroneous  an( 
und  that  the  cause  be  remanded  to  the  district 
tions  to  dismiss  the  claim. 


Edwin  Q.  Adams,  Plaintiff  in  Error,  v.  S/ 

23  H.  353. 

Wills— Evidence  without  Peobate  ih  Cal 

The  testator  made  his  will  in  1845,  and  it  was  witnessed  by 

Ridley,  the  siodico.     The  testator  died  in  1848.  Spear  in  184 

Ridley  in  1852.    The  defendant,  Norris,  was  in  possession  o 

will  from  the  death  of  testator,  and  the  question  turned  oc 

Held. 

1.  That  the  binding  force  and  legal  operation  of  the  will  wei 
law  a^  it  existed  when  the  codicil  was  made;  and  the  mo 
•nbmitted  to  the  court  and  jury,  and  the  effect  to  be  give 
accompanied  it,  depend  upon  the  law  of  the  forum  at  the  ti 

2.  Such  a  will  is  not  inadmissible  under  the  laws  of  Californic 
viously  been  admitted  to  probate,  and  because  the  witnesse 
to  establish  it  as  an  authentic  act. 

3.  Nor  is  it  void  because  it  does  not  appear  on  the  face  of  th 
were  present  during  the  whole  time  of  its  execution,  and  1 
contents. 

4.  Nor  was  it  error  to  leave  it  to  the  jury,  on  the  evidence,  to  ( 
tom  in  California  of  general  prevalence  of  ten  years*  ptandin 
of  the  authorities  previous  to  the  annexation  to  the  United 
of  making  wills,  so  prevailing  and  notorious  as  to  presume 
a  modification  or  repeal  of  prior  laws. 

This  is  a  writ  of  error  to  the  circuit  court  for 
fornia.     The  facts  are  well  stated  in  the  opinioi 

Mr.  Benjamin  and  Mr.  Cmhingy  for  plaintiff 

Mr,  Johnson  and  Mr,  Stanton^  for  the  defends 

♦Mr.  Justice  Campbell  delivered  the  opinion  ol 
The  plaintiff  claimed,  as  the  assignee  of  heire 
Eliab  Grimes,  deceased,  the  title  and  possessic 
seven-eighths  of  a  parcel  of  land  in  Sacramentc 
the  rancho  del  Pa^^o,  containing  ten  square  leag 
granted  to  Eliab  Grimes  by  Micheltorena,  gov( 
the  20th  December,  1844.  The  defendant  res 
the  assignee  of  Hiram  Grimes,  who  is  a  devis< 
codicil  to  the  last  will  of  Eliab  Grimes,  which 
language,  and  of  which  the  following  is  a  trans 
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**  SEAL  FiRsrr — Eioirr  dollaiw. 
'*  Provisionally  empowered  by  the  maritime  custom-house  of  the 
port  of  Monterey,  in  the  department  of  the  Californiaa,  for  years 
eighteen  luindred  and  forty-four  and  eighteen  hundred  and  fortj- 
five.  Pablo  de  la  Guerra. 

'*  MiCHELTORENA. 

[seal.]  ^ 

''IjEliab  Grimes,  a  Mexican  citizen  by  naturalization,  having 
to  add  a  codicil  to  my  testament  heretofore  made,  and  desirous  of 
doing  it  in  conformity  with  law  established  in  this  republic,  do 
make  and  declare  it  to  be  of  my  will  and  intention,  in  presence  of 
the  alcalde  of  this  jurisdiction,  his  secretary,  and  two  witnesses  of 
assistance,  as  follows: 

** Codicil  2d.  I  give  and  bestow  to  Hiram  Grimes,  my  nephew, 
all  the  right  and  title  which  the  government  conceded 
[*3o7]  *to  me  to  the  rancho  known  (or  named)  as  the  *ranclio 
del  Paso,'  in  Upper  California,  situated  on  the  American 
river,  as  is  delineated  and  appears  in  the  plan  and  title,  the  origi- 
nal of  which  exists  in  the  public  archives  of  Monterey,  together 
with  all  the  cattle,  horses,  and  other  animals,  that  are  on  said 
rancho,  as  also  all  the  buildings  and  laboring  and  cooking  utensils, 
and  all  other  property  of  mine  which  is  met  with  on  said  rancho, 
deducting  always  a  certain  proportion  of  all  the  cattle,  horses,  and 
other  animals,  and  of  their  produce,  for  those  who  have  had  the 
care  of  said  rancho,  in  payment  of  their  services,  according  to  the 
agreement  made. 

**  And  in  order  that  it  may  be  evident,  I  sign  in  the  manner 
above  expressed  this  18th  day  of  April,  1845,  at  the  pueblo  of  San 
Francisco  de  Asis,  and  at  the  same  time  there  remains  deposited  a 
copy  in  the  archives  of  the  same. 

**Eliab  Grimes. 

'' Before  me,  in  the  absence  of  the  two  alcaldes. 

*' Roberto  T.  Ridley,  Sindico. 

"Witnesses: 

"  Nathan  Spear. 

'*  GuiLLERMo  Hinckley." 

The  verdict  and  judgment  in  the  circuit  court  were  in  favor  of 
the  defendant;  and  the  cause  is  presented  to  this  court  upon  ex- 
ceptions to  decisions  of  the  presiding  judge  in  the  course  of  the 
trial. 

The  defendant,  to  sustain  the  codicil,  established,  by  the  admis- 
sion of  the  plaintiff,  the  genuineness  of  the  signatures  of  the  testator 
and  of  the  witnesses  to  the  codicil,  and  that  they  were  all  dead,  the 
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testator  having  died  in  1848.  He  also  adduced  the  I 
Dutnber  of  witnesses  to  prove  the  existence  of  a  custon 
as  to  the  mode  of  making  willa  prior  to  any  change  i 
law  by  the  State  government,  and  that  Grimes,  ^ho 
death,  had  informed  a  witness  that  he  had  devised  h 
Paso,  with  the  stock  on  it,  to  Hiram  Grimes,  his  nej 
sired  of  him  some  aid  for  his  nephew  in  the  settlemen 
No  other  testimony  is  reported  in  the  bill  of  exceptioni 
w-as  contended,  on  behalf  of  the  plaintiff,  that  the  *  c( 
was  not  competent  as  evidence,  nor  sufficient  to  tra 
property : 

1.  That  the  codicil  had  never  been  admitted  to  p 
fornia,  and  that  the  proof  of  the  signatures  to  the  c 
sufficient  to  establish  its  validity. 

2.  That  there  is  no  statement  in  the  paper  itself  te 
that  the  disposition  was  dictated  by  tlie  testator  in  p 
witnesses,  or  read  over  to  the  witnesses  in  the  present 
of  the  testator,  they  being  present  at  one  and  the  sai 
out  interruption  or  turning  aside  to  any  other  act,  an 
so  dictated,  or  so  read  over,  was  declared  by  the  1 
witnesses  to  be  his  last  will  and  testament. 

3.  That  three  witnesses  of  assistance  are  necessary 
of  a  will,  and  that  the  sindico,  not  having  profess 
witness,  and  being  without  authority  to  receive  wills 
ity ,  the  codicil  is  void  for  want  of  the  sufficient  numbc 
and  that  this  deficiency  could  not  be  cured  by  proof 
at  variance  with  the  written  law. 

The  court  did  not  support  these  objections,  but 
jury  that  a  will,  executed  under  the  Mexican  laws, 
only  two  witnesses,  affords  no  sufficient  proof  of 
But  if  they  should  be  satisfied,  from  the  proofs  in  tl 
uniform  and  notorious  custom  existed  uninterrupted 
of  ten  years  in  California,  which  authorized  the  ex( 
in  the  presence  of  two  witnesses  only,  and  wliicl\ 
prevailing  and  notorious  that  the  tacit  assent  to  it  o 
may  be  presumed,  then  the  proof  of  such  a  custom 
length  of  time,  will  operate  a  repeal  of  the  prior  1^ 
witnesses  will  be  sufficient.  On  the  contrary,  ii 
character  described  and  for  the  period  mentioned  - 
their  satisfaction  in  such  case,  if  three  witnes»ea 
to  the  codicil,  it  is  a  nullity. 

The  court  further    instructed  the  jury,  tlia^t 
dence  and  under  the  instructions  given,  they  sli^ 
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nesses  required,  they  will  inquire  whetlier  each  and  all  of 
[  *  359  ]  *  the  three  witnesses  to  the  will  is  or  are  competent ;  that 
the  will  being  written  in  the  Spanish  language,  if  either 
of  the  witnesses  did  not  speak  or  read  that  language,  and  could 
not  understand  the  disposition  of  the  property  made  by  it,  and  that 
the  testator  was  in  the  same  predicament,  such  witness  would  be 
incompetent,  and,  unless  the  custom  was  established,  the  codicil 
would  be  null ;  but  if  the  custom  was  established,  that  custom 
would  control  the  case ;  and  if  the  signatures  of  the  testator  aod 
of  a  sufficient  number  of  witnesses  is  established,  in  the  absence  of 
countervailing  testimony,  the  jury  may  infer  a  due  execution  of  tlie 
will.  This  selection  from  sodie  twenty  exceptions  will  sufficiently 
present  the  questions  that  were  considered  in  the  circuit  court,  and 
have  been  discussed  at  the  bar  of  this  court. 

These  instructions  require  an  examination  of  the  law  of  Califor- 
nia, previously  to  its  organization  as  a  State,  relative  to  the  execu- 
tion of  a  testament,  and  a  modification  of  that  law  by  the  revolu- 
tion made  in  its  legal  system  after  that  event.  The  law  of  Spain 
was  introduced  into  Mexico,  and  forms  the  basis  of  its  jurispru- 
dence. By  the  laws  of  the  council  of  the  Indies,  it  was  provided 
in  all  cases,  transactions,  and  suits,  which  are  not  decided  nor 
provided  by  the  laws  contained  in  that  compilation,  nor  by  t!ie 
regulations,  provisions,  or  ordinances,  enacted  and  unrepealed  con- 
cerning the  Indies,  and  by  those  which  may  be  promulgated  by 
royal  orders,  the  laws  of  the  kingdom  of  Castile  shall  be  observed 
conformably  t^  the  law  of  Toro,  with  respect  as  well  to  the  sub- 
stance, determination,  and  decision  of  causes,  tranractions,  suits,  as 
to  the  form  of  proceeding.  The  Partidas  (6  part,  tit.  1,  1.  1» 
2)  describes  two  kinds  of  wills.  *'The  one  is  that  which  is 
called,  in  Latin,  testamentum  nuncupativum,  which  means  a  declara- 
tion openly  made  before  seven  witnesses,  by  which  the  testator 
makes  known  by  words  or  in  writing  who  the  persons  are  whom  he 
institutes  as  his  heirs,  and  the  manner  in  which  he  disposes  of 
his  other  property/*  This  form  of  will  is  of  Bomau  origin,  and 
can  be  traced  to  the  modes  of  testamentary  disposition  employed  in 
the  time  of  the  republic.  Originally  the  form  was  wholly 
[  *  360  ]  nuncupative,  but  the  use  of  writing  *  was  allowable  before 
the  testamentum  in  scriptis  was  introduced. 

The  Partidas  proceeds  to  describe  the  other  form  of  will— 
**that  which  is  called,  in  Latin,  testamentum  in  ecriptisj  which 
means  a  declaration  made  in  writing,  and  in  no  other  way.  This 
will  ought  to  be  made  before  seven  witnesses,  called  at  the  instance 
of  the  testator  for  that  purpose.     Each  of  the  witnesses  ought  to 
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write  his  name  at  Ihe  end  of  the  will ;  and  if 
not  know  how  to  write,  either  of  the  others  m 
his  request.    We  also  say  that  the  testator  ougl 
at  the  end  of  the  will ;    and  if  he  should  not 
write,  then  another  may  do  it  for  him,  at  hi 

The  witnesses  were  formerly  required  to  suj 
well  as  sign  the  will.  If  the  testator  desired 
tents  of  his  will  from  witnesses,  he  could  do  s< 
the  will,  or  procuring  it  to  be  written,  and  ei 
velope,  and  by  writing  his  name  and  causing  tl 
their  names  on  the  envelope,  with  the  declara 
contained  the  last  will  and  testament  of  the  tej 

The  essence  of  the  testamentum  in  acripfis  con 
and  whether  it  was  published  to  the  witnesses 
attested  it,  or  was  concealed  from  them,  was  nc 
sequence.  But  the  writing  contained  in  the  i 
to  no  formality.  It  might  be  written  by  the 
hand  of  another.    His  signature  to  the  will  itse 

The  announcement  to  the  witnesses  that  it  wo 
attestation  of  that  declaration,  and  the  suffic 
were  the  only  securities  against  forgery  or  fra 
ties  were  added,  and  a  rigid  exaction  of  those  tl 
rendered  this  form  of  testamentary  dispositioi 
other  hand,  the  nuncupative  or  oral  will  was  i 
tious  that  the  witnesses  might  die,  or  fail  to  re] 
tions  of  the  testator,  or  misrepresent  them.  In 
the  form  of  making  a  will  orally  became  u 
The  olographic  will  and  the  mystic  will  *  serv< 
pose  of  those  who  desired  to  conceal  the  dis 
their  property  ;  while  the  written  will,  preparec 
and  attested  by  witnesses,  was  the  form  comi 
continent  of  Europe. 

The  last-named  form,  with  a  reduced  numb 
permitted  in  Spain  by  the  law  of  Toro.  This 
made  before  a  notary  public,  but  he  was  nol 
made  before  a  notary  public,  there  should  be  tli 
vicinage;  but  if  there  was  not  a  notary,  five  w 
sary,  unless  they  could  not  be  had,  in  which  e 
of  the  place,  or  seven  strangers,  would  be  s 
Febrero,  364. 

The  authentication  of  the  will  by  the  inte 
authority  is  also  of  Roman  origin. 

Savigny  traces  the  changes  in  that  administ 
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a  snit,  even  though  the  testament  conld  not  he 
right  exists  independently  of  that  evidence.  Merl 
Gab.  dea  preiives,  366,  460,  This  testator  die 
devisee  seems  to  have  taken  possession  of  the  pro 
to  him.  There  ia  no  testimony  of  any  action  b 
California  previously  to  the  organization  of  the  £ 
We  know  that  the  political  condition  of  Califon 
of  the  death  of  the  testator  nntil  the  organizatio 
ment  was  chaotic,  and  no  inference  can  be  dra 
omission.  Immediately  after  the  organization  of 
the  common  law  of  Eugland  was  introduced,  and 
system  of  the  department  abrogated.  No  provii 
the  probate  of  wills  that  had  been  executed  befon 
of  that  system.  **The  statute  of  the  State," 
supreme  court  of  California,  *' fails  *  to  require  \< 
en  ted  before  its  passage  to  be  probated;"  and  *^ 
not  a  casus  omissus;"  but  **the  legislature  act 
exclude  them  from  the  operation  of  the  statute  al 
their  validity  to  rest  upon  the  laws  under  which  I 

Grimes  v.  Norris,  6  Cal.  R.  621. 

And  in  Castro  v.  Castro,  6  Cal.  R.  158,  they  s 
regardetl  by  the  courts  of  England  and  the  Unitt 
veyance,  and  takes  effect  as  a  deed,  on  proof  of  its 
there  be  some  express  statute  requiring  it  to  be 
ceding,  therefore,  that,  under  the  Mexican  systen 
proof  of  the  will  before  some  public  authority 
give  it  probative  force  in  a  court  of  justice,  that  c 
altered  by  the  statutes  of  California  before  advert 

Our  conclusion  is,  that  the  codicil  was  not  ina 
mony,  because  it  had  never  been  admitted  to  pro 
the  witnesses  who  were  present  at  its  executioi 
examined  to  establish  it  as  an  authentic  act.  ' 
will  be,  whether  the  codicil  is  null  because  it  d 
the  face  of  the  will  that  the  witnesses  were  pi 
wliole  time  of  the  execution  of  the  will,  and  hea 
the  dispositions  it  contained.  The  laws  that  p 
malities  do  not  require  that  express  mention  sha 
observance  under  the  penalty  of  the  nullity  of  i 
Bonne  r.  Powers,  3  Martin,  N.  S.  458,  the  q^uest 
iana  upon  a  will  made  in  1799,  before  the  chat 

The  supreme  court  say  :  *^The  Spanisii  law 
\  our  code  does,  it  should  appear  on  the  face  of  V 

;  that  all  the  formalities  necessary  to-  give  effect  1 

t  Vol.  ill— 38 
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nature,  and  its  existence  for  the  period  must  be  ass 

verdict  of  the  jury.     It  is  a  rule  of  property  pervadii 

cation,  and  necessary  to  be  known  in  order  that  ju 

tration  should  be  carried  on.     The  recognition  of  su 

exists,  was  therefore  to  be  looked  for  from  thesuperic 

t  ribunals  of  the  State  of  California.    In  the  case  of  Pa 

1  California  R.  497-505,  the  supreme  court  say:  **Tl 

respect  to  the  execution  of  wills,  so  far  as  the  testii 

pears  to  have  prevailed  generally  and  for  a  long  tim€ 

It  may  have  been  the  universal  practice  from  the  fi 

of  the  country."     In  Castro  v.  Castro,  6  Cal.  158,  tl 

is  cited,  and  the  court  say :  *'That  it  is  shown,  from 

of  various  witnesses,  that  two  [witnesses  to  a  will]  y 

under  the  customs  of  California.**    The  same  fact  is  i 

case  of  Tevis  v.  Pitcher,  10  Calif.  R.  405. 

Nor  is  such  a  change  in  the  mode  of  transfer  of  i 
gular  fact  in  the  history  of  the  American  States.  Se^ 
mentioned  in  the  opinion  of  the  court  in  Panaud  v. 
cited,  and  a  similar  instance  is  mentioned  in  Fowbr 
Mass.  14. 

Nor  is  the  existence  of  such  a  departure  from  tli 
extraordinary,  when  the  circumstances  of  the  early  1 
department  are  understood.  The  most  important  of 
ments  for  the  colonization  of  the  department  related 
lishment  of  the  military  districts  and  presidios,  ant 
establishments  in  close  proximity  to  them.  The  pr 
diers  were  the  most  conspicuous  and  influential  m( 
department,  and  exerted  supreme  influence  in  its 
economical  arrangement.  The  Spanish  laws  reliev< 
from  the  inconvenient  formalities  that  attended  th( 
the  ordinary  nuncupative  or  closed  testament,  and  a 
to  make  a  nuncupative  will  before  two  witnesses,  or 
will. 

The  canon  law  distinctly  reprobates  (prcescriptam 
improbamua)  the  requirement  of  seven  or  6ve  wUne 
tation  of  a  will:  ^^  secundum  quod  leges  humancB 
*nun(;*'  *  *  *  ^^quia  vero  a  divinalege  et  sai 
Patrum  {nstitutis  et  a  generali  ecclesice  consuetrxline 
tur  esse  alienum  cum  scriptum  sity  in  ore  duorxtm 
stet  omne  verbum,**  Decret.  Greg.  lib.  3,  tit.  2.^ 
The  precept  and  example  of  these  donx\ii»''^t 
partment  may  possibly  have  exercised  a  coxitx 
i  forming  the  habitude  of  the  populatioia  ot^   t\ 
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the  testimony  adduced  in  support  of  the  fdctuv 
This  consists  of  the  proof  of  the  signatures  of  t 
nesnes  and  of  the  testator,  and  of  some  declaratior 
had  made  a  will  with  a  similar  devise.  We  oom[ 
witnesses  to  the  will,  Ridlejr,  the  sindico.  It.doeis 
a  sindico  was  charged  with  any  function  in  the  pr< 
cution  of  testaments  by  the  law  or  custom  of  Califi 
clear  that  the  sindico  in  the  present. instance  expc 
sanction  to  the  instrument  by  his  official  charac 
the  execution  of  the  will,  and  we. cannot  perceire 
tion  of  himself  which  he  affixes  to  his  signature 
from  the  efficacy  of  that  attestation. 

The  binding  force  and  legal  operation  of  this  • 
determined  by  the  law,  as  it  existed  when  the  cc 
But  the  mode  in  which  it  should  be  submitted 
jury,  and  the  effect  to  be  given  to  the  testimony  ti 
it,   depend  upon  the   law  of  the  forum  at  the  ti 
The  evidence  of  the  signatures  of  the  testator  an 
competent}  and  it  was  a  proper  question  to  be  s 
jury,  whether,  under  the  circumstances  of  the 
was  probable  the  formalities  required  by  *  the  la 
complied  with.  >  As  snppletory  proof  that  the  testa 
made  the  codicil,  and  was  acquainted  with  the 
instrument,  the  admission  or  declaration  offered 
competent  testimony. 

Upon  a  review  of  the  whole  case,  our  opinion  is, 
in  the  record,  and  the  judgment  of  the  circuit  com 


William  Wiseman,  Plaintiff  in  Error,  v.  AcHii 

23  H.  368. 
Bill  of  Ezcsahoe — Pbotest — Dehavd,  ^ 

1.  A  notary  pablic  who  has  called  several  time^  at  the  baainea 
of  a  bill  o£  ezehange  on  the  day  on  which  it  it  payable,  and 
to  answer  his  demand,  is  not  bonjad  to  seek  snch  acceptor  at 

2.  His  certificate  that,  with  the  draft  in  his  possession,  be  had 
that  day  at  the  business  place  of  the  acceptor,  is  prirtuL  fa 
done  at  proper  basiness  hoars;  and  if  this  is  denied,  the 
devolves  on  tbe  party  disputing  it 

a  Tiie  law  in  this  respect,  as  regM»  pre8eiitatio&  for*«ocepti 
tion  for  payoenl^ 

Writ  of  error  to  the  oirouit  court  for    tla 
Louisiana.    The  case  is  fully  stated  in  the  op 
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court  of  New  York  had  ruled  thirteen  years 
tlie  Cayuga  Bank  v.  Hart,  2  Hill,  635.  I 
where  a  notarial  certificate  of  a  protest  of  a  bi 
a  presentment  for  payment  at  the  office  of 
j»roper  day,  and  that  the  office  was  closed,  bu 
hour  of  the  day  of  doing  the  actj  that  it  was  su 
larity  in  that  particular  should  be  presumed. 

Wo  infer,  from  all  the  casc3  in  our  boo 
many  of  them  arc  contradictory  to  subsequen 
practice  now,  both  in  England  and  the  Un 
does  *  not  require  more  to  be  done,  in  the  pre 
a  bill  of  exchange  to  an  acceptor  for  paymen 
the  demand  should  be  made  of  a  merchant  acc( 
room  or  place  of  business  ;  and  if  that  be  clo; 
demand  cannot  be  made,  or  that  the  acceptor 
his  place  of  business,  and  has  left  no  one  1 
further  inquiry  for  him  is  not  necessary,  and 
due  diligence  ;  and  that  presenting  a  bill  und< 
at  the  place  of  business  of  the  acceptor  will  be 
that  it  had  been  done  at  a  proper  time  of  the 
be  denied,  it  must  be  shown  by  evidence. 

But  whatever  may  have  been  the  diflTerencei 
this  subject,  both  in  England  and  the  Unit 
always  been  a  requirement  in  both  countri 
acknowledged  in  the  United  States,  which  pr 
in  this  suit  from  any  responsibility  to  the  pla 
ment  is  this  :  that  the  protest  was  made  in  th 
with  the  practice  and  law  of  Loui8iana,*where 
Rothschild  v,  Caine,  1  Adol.  and  Ell.  43;  11  P 
182. 

We  are  aware  of  the  contrariety  of  opinion 
many  years  in  regard  to  what  should  be  cons 
in  making  a  presentment  of  a  bill  of  exchan< 
acceptor  of  it,  under  such  circumstances  as  a 
notary  in  this  case.  We  have  carefully  exar 
from  the  case  of  Cotton  v,  Butler,  in  Strang 
1856,  and  we  have  adopted  those  of  later  yea 
and  as  having  a  better  foundation  in  reason 
the  commercial  law  of  the  present  day,  and  be 
mostly  prevailed  in  the  United  States  for  thirl 

As  the  view  which  we  have  taken  of  this  ( 
favor  of  the  defendant,  we  shall  not  notice  ai 
the  argument  in  his  behalf,  which  was,  that 
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strain  the  company,  pending  the  suit,  from  j 
and  upon  a  declaration  of  the  illegality  of  the 
corporation  from  applying  any  of  its  effects  to  t 

Tho  three  defendants  are  holders  of  five  of  t 
availed  themselves  of  the  invitation  of  the  bill 
become  defendants,  and  who  assert  that  they  ai 
and  that  their  securities  are  valid  obligatioi 
This  issue  of  the  obligations  of  these  four  c( 
originated  in  a  negotiation  among  their  oflScers 
to  determine  upon  a  uniform  gauge  for  all  their 
to  promote  intimate  connections  in  their  transit 

The  Piqua  road  and  the  Indianapolis  roac 
extend  from  Columbus  to  Indianapolis,  (one  1 
five  miles,)  and  were  partially  finished  at  a 
eight  and  one  half  inches,  and  had  agreed  to  i 
for  their  common  interest.  At  Columbus  th 
with  roads  of  the  same  gauge,  leading  through 
vania  to  Philadelphia. 

The  Cleveland  and  the  Bellefontaine  railroa 
upon  the  Ohio  gauge,  of  four  feet  ten  inches, 
were  interested  to  detach  the  other  corporatior 
sylvania  connection,  and  to  combine  them  v 
other  companies,  whose  roads  passed  through  C 
shores  of  the  lakes  into  New  York,  and  connc 
railroad  and  canal  communications  of  that  Stat 
was  at  this  time  finished  only  forty-six  mile 
was  embarrassed,  and  their  work  suspended 
The  Indianai>olis  company  were  willing  to  cl 
their  road  to  the  Ohio  pattern,  but  werewithh< 
with  the  Piqua  Company.  In  January,  1854, 
appointed  a  committee  from  their  board  of  di 
for  money  or  securities  sufiicient  to  complete 
discharge  their  debts,  other  than  bond  debts, 
to  prepare  six  hundred  bonds  of  one  thousand 
usual  form,  to  be  secured  by  a  mortgage,  being 
of  their  franchises  and  road.  They  were  also  ei 
ine  the  gauge  of  the  road,  and  either  to  mai 
connections,  or  to  consent  to  the  adoption  of 
conjunction  with  the  Indianapolis  Company. 

This  committee  opened  their  negotiations  ; 
pending  these  the  vice  president  of  the  i 
'^ sounded  the  inclinations"  of  the  Clevelanc 
mating  that  if  that  company  would  endorse  a 
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New  York,  but  it  did  not  disclose  the  object  oj 
eighteen  thousand  shares  of  stock  were  repres 
ing  resolution  was  adopted  without  a  dissenti 

Resolved,  **That  the  endorsement  jointly  a 
Bellefontaineand  Indiana  Railroad  Company 
and  Bellefontaine  Railroad  Company,  of  foi 
dollars  of  the  third  mortgage  bonds  of  the  C 
Indianapolis  Railroad  Company,  by  order  oft 
1854,  be  and  the  same  is  approved,  adoptee] 
this  meeting,  as  the  proper  act  of  this  compa 
there  was  no  dissent  in  the  vote,  there  was 
expressed  by  the  proxy  of  the  appellant,  and 
stockholders  represented  at  the  meeting,  and 
on  the  resolution.     The  bonds  were  offered 
New  York  in  the  summer  of  1854  and  the  spr 
uncontradicted  representation  of  their  validit 
•  above  mentioned,  and  were  freely  purchased 
interest  was  paid  by  the  Piqua  Company  until 
the  installment  due  in  that  month  was  dischai 
in  equal  proportions.     In  the  spring  of  1856. 
having  become  insolvent,  the  appellant  servi 
Cleveland  Company  not  to  pay  any  portion 
interest  that  might  become  due  on  the  bonds, 
sue  for  the  cancellation  of  their  guaranty,  anc 
of  the  profits  of  the  company,  without  the  rei 
for  the  payment  of  the  bonds,  and  immediate 
in  this  cause. 

He  contends,  that  the  sale  by  the  Piqua 
son  and  Niel  is  void,  under  a  statute  of  Ohi 
director  of  a  railroad  company  to  purchas 
indirectly,  any  shares  of  the  capital  stock,  oi 
*  bonds,  notes,  or  other  securities,  of  any  ra 
pany  of  which  he  may  be  a  director,  for  less  t 
value  thereof;  and  it  declares:  **That  all  su( 
notes,  or  other  securities,  that  may  be  purch 
rectors  for  less  than  the  par  value  thereof,  sha 

He  insists  that  the  endorsement  of  the  bon< 
pany  w-as  of  no  advantage  to  the  Clevelaui 
merely  to  consummate  the  success  of  a  specuh 
Niel — a  speculation  reprobated  by  the  law  of 
land  Company  were  not  empowered  by  their  c 
contracts  of  corporations  or  individuals;  that 
3!  1  not  required  for  the  construction  of  the  road, 
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busitiess  of  the  company,  or  to  promote  an  end  of  the  incorpora- 
tion ;  and  that  none  of  the  acts  of  the  general  asaembly  of  Ohio 
authorize  it. 

He  denies  any  efficacy  to  the  vote  of  the  stockholders  in  July, 
1854,  because  the  notice  was  insufficient,  in  the  length  of  the  time 
>ind  in  the  failure  to  disclose  the  purpose  of  the  call ;  that  more 
than  one-half  of  the  stock  of  the  company  was  not  represented,  and 
two-thirds  of  that  present  did  not  vote,  for  the  want  of  proper  in- 
formation and  counsel  on  the  subject.  That  the  meeting  were 
ignorant  of  material  tacts;  they  were  not  advised  of  the  relations  of 
Dennison  and  Niel  to  the  Piqua  Company,  and  their  connection 
with  the  bonds,  when  the  vote  was  taken ;  and  were  deceived  as  to 
the  condition  of  the  Piqua  Company.  He  avers  that  the  bond- 
holders are  chargeable  with  notice  of  the  fact  that  the  endorsement 
was  made  before  the  meeting  of  the  stockholders,  and  by  the 
authority  of  the  directors  only. 

The  testimony  does  not  convict  the  defendants — the  bondholders 
— of  complicity  in  the  negotiations  or  contracts  that  preceded  the 
issue  of  the  bonds,  nor  does  any  equivocal  circumstance  appear  in 
their  purchase  of  those  securities.  It  is  proved  that  it  is  acommon 
practice  for  railroad  corporations  to  make  similar  arrangements  to 
enlarge  their  connections  and  increase  their  business.  The  Cleve- 
land Company  had  encouraged  this  practice  by  precept  and  exam- 
ple. In  a  report  of  their  board  of  directors,  in  January, 
[  ♦  395  ]  1854,  the  company  *  were  informed  of  their  establishment 
of  a  line  of  first-class  steamboats  between  Cleveland  and 
Buffalo,  and  of  their  guaranty  of  the  bonds  of  other  companies  for 
three  hundred  thousand  dollars ;  of  subscriptions  for  stock  to  the 
extent  of  one  hundred  thousand  dollars,  and  of  promised  aid  to  still 
another  company.  They  say:  ^^  These  companies  may  need  addi- 
tional assistance,  and  others  proposing  to  intersect  ours  may,  by  a 
motlerate  loan  of  money  or  credit,  be  enabled  to  finish  their  roads, 
and  establish  with  us  business  relations,  for  the  mutual  benefit  of 
both  parties,  while  the  advances  on  our  part  may  be  made  safe  and 
remunerative.  Unless  advised  of  your  disapprobation,  the  board 
will  contiuue  to  pursue  this  policy." 

No  such  disapprobation  was  expressed  as  to  check  the  board  of 
directors  until  the  guaranty  of  these  bonds  had  been  sanctioned,  in 
July,  1854,  at  a  meeting  of  the  stockholders.  The  discussion  was 
confined  to  the  circle  of  the  corporation,  until  after  the  failure  of 
the  Piqua  Company  to  pay  a  second  installment  of  interest.  Then 
the  appellant  filed  this  bill. 

The  frame  of  the  bill  implies  that  this  contracit  exceeds  the  power 
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of  the  corporation,  and  cannot  be  confirmed  a* 
stockholder.     His  authority  to  file  such  a  bill 
this  ground  alone.     Dodge  19.  Walsey,  18  H 
Fenn.  R.  B.  Co.  30  Penn.  1;  Manderson  r. 
28  Penn.  379. 

The  usual  and  more  approved  form  of  such 
one  or  more  stockholders  to  sue  in  behalf  of  the 
Ruffbrd,  1  Simon,  N.  S.  550;  Winch  v.  Birkc 
Co.,  5  De  a.  and  S.  562;  Mosley  v.  Alston,  1 
V.  Draper,  24  Barb.  N.  Y.  B. 

A  court  of  equity  will  not  hear  a  stockholde 
not  interested  in  preventing  the  law  of  the  corp 
broken,  and  assumes  that  none  contemplate  a( 
application  of  the  common  property  that  the 
company  does  not  authorize. 

The  powers  of  the  Cleveland  Company  are 
of  directors  chosen  from  the  company.  They 
construct  and  maintain  their  road,  and  for  tha 
ploy  the  resources  and  credit  of  the  company,  an 
*  the  requisite  securities,  and  are  required  to  e: 
nually  a  clear  and  distinct  statement  of  their  a 
meeting  of  the  stockholders.  In  the  year  1851  a 
ing  to  railway  companies  empowered  them  ''at  ( 
of  their  subscription  to  the  capital  stock  of  any 
oiher7aui€y  to  aid  such  company  in  the  construct 
for  the  purpose  of  forming  a  connection  of  said  1 
with  the  road  owned  by  the  company  furnishing 
and  empowered  any  two  or  more  railroad  com 
are  so  connected  to  enter  into  any  arrangement 
benefit,  consistent  with  and  calculated  to  proir 
which  they  were  created:  Provided,  that  no 
furnished  nor  any  *  *  *  arrangement  perfi 
ing  of  the  stockholders  of  each  of  said  compani 
called  by  the  directors  thereof,  at  such  time 
such  manner  as  they  shall  designate;  and  the 
two-thirds  of  the  stock  of  such  company  repress 
ing  in  person  or  by  proxy,  and  voting  thereat, 
thereto." 

This  section  was  re-enacted  in  the  following 
act  for  ''the  creation  and  regulation  of  incorp< 
Ohio,*'  which  last  act  provides  that  "any  exist 
accept  any  of  its  provisions,  and  when  so  acce 
copy  of  their  acceptance  filed  with  the  Secretar 

Vol.  iii— 39 
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sort,  these  directors  cannot,  after  five  or  six  y 
turn  round,  and  themselves  raise  the  objection 
taken  these  precautions,  and  that  the  sharehoh 
inquired  and  ascertained  the  matter.  *  *  * 
therefore,  in  which  I  *  propose  to  put  it  to  your 
in  point  of  law,  is  this:  the  question  is  not  wh< 
irregularity  can  be  considered  as  unimportant,  c 
in  equity  from  what  it  is  in  law,  but  the  q 
whether,  by  that  continued  course  of  dealing, 
not  bound  themselves  to  such  an  extent  that  tli 
in  a  court  of  justice  to  set  up,  with  a  view  to  c 
the  parties  with  whom  they  have  been  dealir 
clause  enjoining  them  to  do  an  act  which  th( 
neglected  to  do." 

This  principle  does  not  impugn  the  doctrine 
cannot  vary  from  the  object  of  its  creation,  and 
ing  with  a  company  must  take  notice  of  whate 
the  law  of  their  organization.  This  doctrine  1 
affirmed  in  this  court,  and  has  been  engrafted 
law  of  Ohio.  Pearce  v.  M.  and  I.  R.  R.  Co.  21 
V.  Eagle  Ins.  Co.  5  Ohio,  N.  S.  59.  But  the 
those  cases  in  which  a  corporation  acts  within  tl 
ral  authority,  but  fails  to  comply  with  some  1 
tion  which  it  should  not  have  neglected,  but  m 
to  disregard. 

The  instances  already  cited  of  tlie  course  of  < 
poration,  and  others  of  a  similar  nature,  of  whi 
in  the  record,  sufficiently  attest  that  the  corpo 
acts  of  1851  and  1852  as  valid  grants  of  powe 
manifestly  unjust  to  allow  it  to  repudiate  the  co 
made,  because  their  acceptance  of  these  grants  I 
in  an  authentic  form.  The  supreme  court  of  0 
the  obligation  of  corporators  to  be  prompt  anc 
posure  of  illegality  or  abuse  in  the  employraen 
j)owers,  and  have  denied  assistance  to  those  ^ 
the  evil  has  been  done,  and  the  interest  of  innc 
come  involved.  Chapman  v.  Mad  River  R.  R 
119;  The  State  v.  Van  Home,  7  Ohio,  N.  S.  3 

We  conclude,  that  the  validity  of  the  contra 
corporation,  under   the  circumstances,   must 
the    assumption    that  it   was   authorized    to 
*  power  conferred  in  the  fourth  section  of  the  a< 
1851,  and  24th  section  of  the  act  of  May,  1852 
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and  that,  unprepared  as  the  corporators  were,  t 
by  the  non-resident  stockholders  was  overpowe 
passion  of  the  directors  and  their  adherents, 
in  the  complaint  that  this  meeting  was  not  c( 
respect  for  the  social  rights  of  a  portion  of  the 
the  time,  place,  and  manner  of  the  meeting  w( 
directors,  as  the  act  of  1851  permits.  The  pre 
was  there,  exhibited  his  instructions,  discuss^ 
submitted,  and  declined  to  vote,  when  his  vol 
trolled  the  action  of  the  meeting.  Since  that  t 
meetings  have  been  held,  at  which  the  appella 
The  circumstances  of  the  contract  and  its  effec 
oped,  and  yet  the  resolution  sanctioning  this  cc 
rescinded.  It  may  be  that  among  the  stockl 
the  corporation,  the  cause  of  this  procrastinati< 
act  upon  the  subject  may  be  estimated  propei 
""  '  regard  the  conduct  of  the  corporation  from  at 

The  community  at  large  must  form  their  judg 
acts  and  resolutions  adopted  by  the  authoritiei 
and  the  meeting  of  the  stockholders,  and  by  t 
them.  These  negotiable  securities  have  been  j 
community,  accompanied  by  these  resolutions 
public  confidence.  They  have  circulated  with 
part  of  the  corporation  or  corporators  to  restr 
abuse  those  who  were  influenced  by  these  app 
Men  have  invested  their  money  on  the  assurance 
A  corporation,  quite  as  much  as  an  individi 
to  a  *  careful  adherence  to  truth  in  their  d« 
mankind,  and  cannot,  by  their  representations 
involve  others  in  onerous  engagements,  and  tl 
lations  and  claims  their  own  conduct  had  supei 
ion  of  the  court  is,  that  the  injunction  granted 
appellant  was  improvidently  granted,  and  ths 
to  the  relief  he  has  sought ;  and  that  the  decre 
dissolving  the  injunction  and  dismissing  the 
must  be  affirmed. 
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tioQal  sum  of  $16;000,  and  on  the  19tli  April : 
$25,000. 

Premium  notes  were  given  at  the  time  the 
suhscribed,  at  the  rate  of  premium  meutione< 
policy. 

The  agent  of  the  company  at  Baltimore, 
insurance,  the  defendants  being  a  New  York  ( 
when  applications  are  made  to  enter  risks  on  n 
are  indorsed  at  once  by  him,  and  the  report 
transmitted  to  the  company  in  New  York,  w 
miuro,  and  this  is  communicated  to  the  assured 
specified  in  the  body  of  the  policies  are  nomin 
miums  to  be  charged  are  fixed  by  increasing  o 
'^  nal  premiums  when  the  risks  are  reported  ;  a 

premiums  taken  on  the  delivery  of  a  running 
y^^  if  no  risks  are  reported. 

In  the  latter  part  of  August,  1856,  the  ph 
agent  at  Baltimore  for  an  indorsement  on  th 
in  question,  laden  or  to  be  laden  on  board  a  v 
W.,  from  Rio  de  Janeiro  to  New  Orleans,  w 
communicated  to  the  company,  in  order  thai 
premium.  The  company  at  first  declined  to  ac 
r  as  coming  within  the  description  in  the  policy 

of  her  alleged  inferior  character  ♦and  unfiti 
voyage;  but  the  plaintiff  insisting  upon  the 
ness  of  the  vessel,  and  his  right  to  the  insure 
of  the  policy,  the  company  fixed  the  premium 
ject  to  the  conditions  of  the  policy,  or  two  an 
as  against  a  total  loss.  This  rate  of  premiun 
to  pay. 

The  coffee  was  shipped  on  the  Mary  W.  i 
New  Orleans,  on  the  12th  July,  1856,  at  whi 
on  her  voyage,  and  was  lost  on  the  29th  of  tl 
the  master  being  some  seventy  miles  out  of 
time. 

Evidence  was  given  on  the  trial,  on  the 

tending  to  prove  that  the  Mary  W.  was  rated 

that  she  was  unfit  for  a  sea  voyage,  being  orig 

built,  in  1846,  as  a  coasting  vessel,  and  prayet 

i<t '  the  jury,  that  if  they  find  from  the  evidence 

r^^tV  of  the  application  for  the  indorsement  of  her  ( 

^-  was  rated  in  the  office  of  the  company  and  c 

derwriters  in  New  York  lower  than  A  2,  an 
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the  loss  on  boaid  of  which  the  goods  have  beei 
writer,  who  consents  to  insure  upon  policies  o 
course,  has  no  opportunity  to  inquire  into  tl 
dition  of  the  vessel,  and  agrees  that  the  policy 
be  seaworthy,  however  low  may  be  her  relative 
the  voyage;  and  for  the  additional  risks  he 
finds  his  compensation  in  an  increase  of  the  p 
premium  is  always  demanded  where  the  vess( 
surance  relates  are  not  known. 

The  ship,  indeed,  must  be  seaworthy,  or  the  p 
but  the  degrees  of  seaworthiness  or  of  the 
*  a  Snip  to  perform  a  given  voyage  are  exceeding 
and  it  is  well  known  that  the  rates  of  premiun 
by  the  underwriters  according  to  the  differen 
of  the  character  and  qualities  of  the  vessels  tc 

In  the  case  of  an  insurance  of  goods  shipp( 
or  ports  designated,  or  on  a  voyage  particular 
to  be  afterwards  declared,  and  the  rate  of  pre 
ascertained,  and  inserted  in  the  body  of  the  po 
the  contract  becomes  complete,  and  the  polio, 
goods  from  the  time  they  are  laden  on  board  i 
the  ship  is  declared  or  reported,  provided  the  s 
in  the  description  in  the  policy.  But  until  th< 
by  the  assured,  it  is  inchoate  and  incomplete ; 
all,  the  risk  is  regarded  as  not  having  commer 
is  entitled  to  a  return  of  his  premium. 

The  principles  of  law  and  rules  of  construe 
cies  of  this  description  appear  to  be  well  settle 
a  reference  to  the  authorities  collected  in  1 
Arnould,  ch.  7,  sec.  2,  pp.  174-179,  Perkins'i 
5,  sec.  2,  pp.  174-177;  2  Parsons,  ch.  1,  sec 
ch.  6,  pp.  198,  199;  3  Kent's  C.  p.  256;  Hui 
2  Exch.  p.  549  ;  Entwisle  v.  Ellis,  1857;  4  *] 
horn  V.  Cologan,  6  Gray,  214;   E.  Carver  C 

But  the  policy  before  us  is  materially  diffe 
open  or  running  policies  adopted  in  Englanc 
nent  at  an  early  day,  and  which  appear  to 
universally  in  use  at  the  present  time.  Ini 
the  amount  of  premium,  and  inserting  it  in  1 
of  its  execution  upon  the  shipments  to  be  a 
in  the  case  of  the  policies  we  have  been  cd 
here  agree,  that  in  respect  to  a  oertain  cl« 
those  rating  lower  than  A  2,  the  premium^ 
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were  agreed  upon — others  were  left  to  be  se 
to  be  ou  rice,  to  be  warranted  free  from  pa 
Bent  **  in  ship  or  ships."  Something  more  ' 
binding  contract.  The  parties  can  only  fill 
are  left  in  blank  so  as  to  be  consistent  with  1 

Applying  this  principle  to  the  policy  in  tl 
ing  the  special  clauses  therein,  something  m 
a  binding  contract  than  the  declaration  of  a 
A  2  to  bring  the  subject  within  the  policy;  t 
fixed  by  the  company  was  to  be  paid  or  sect 

We  have  found  very  few  cases  in  the  be 
class  of  policies  before  us,  and  no  mention 
writers  on  the  subject  of  insurance.  The  » 
rectly  than  any  other  upon  the  point  in  quest 
Sun  Insurance  Company.     (12  Louis.  Ann. 

♦The  contract  of  insurance  there  was  in  an 
ning  policy  of  the  class  in  which  the  full  ] 
paid  or  secured  at  the  execution.  But  a  i 
wards  made,  by  which  **  it  was  agreed  that 
merchandise  to  the  address  of  the  assured  fi 
New  Orleans,  via  Boston  or  New  York,  sul^ 
mium  as  per  tariff', '  * 

The  court  held  that  by  the  terms  of  the  pol 
to  be  insured  upon  any  particular  shipmen 
bound  to  present  to  the  company  an  invoice  < 
been  provided  for  in  the  policy,)  and  pay  or 
that  the  party  was  not  bound  to  report  any  t 
election,  nor  could  the  company  demand  pi 
unless  presented  for  insurance ;  and  that,  on 
before  the  court,  there  must  necessarily  exist 
insurance  as  there  are  indorsements  on  the  p 
ments. 

We  have  examined  this  case  more  at  larj 
the  questions  involved,  as  they  do  not  seem 
ject  of  consideration  by  the  courts  of  text-\^ 
difficulty  we  have  felt  in  the  view  to  be  take 
the  examination  we  have  given  to  the  peculi 
icy,  we  entertain  no  doubt  but  that  the  cha 
have  been  particularly  referred  to,  will  be  fo 
cial  both  to  the  insured  and  insurer. 

The  only  defect,  perhaps,  existing,  is  the 
the  case,  which  may  happen,  where  the  dech 
ship  is  not  made  until  the  loss  is  known — tl 
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edged  by  the  terms  of  the  policy,  at  and  aft 
one-half  per  cent. — to  return  one-fourth  pei 
Atlantic  port;  to  add  an  additional  premiua 
lower  than  A  2,  or  by  foreign  vessels,  subjeo 
deduction  as  shall  make  the  premiums  c(mj 
rate  at  the  time  the  return  is  made  to  the  compc 
Some  reference  to  the  correspondence  betwei 
necessary,  in  order  that  the  true  nature  of  th 
fully  and  clearly  understood. 

defendants  are  a  corporation,  doing  husini 
York ;  but  they  have  an  authorized  agent  in 
defendant  resides.  Their  agent  informed  tl 
date  of  the  twenty-third  of  August,  1856,  tha 
day  had  requested  him  to  enter  this  cargo  n 
in  the  same  letter  stated  the  amount  of  the  g 
the  vessel.  To  that  letter  the  defendants  rep 
wards,  saying  that  they  considered  the  vesse 
cargo  of  coffee,  and  should  not  consider  theii 
thereto. 

That  information  was  communicated  to 
agent  on  the  following  day;  but  the  plaint 
goods  were  covered  by  the  policy;  and  on  th 
the  *  defendants  were  informed  by  their  age 
plaintiff  did  so  insist.     They  were  also  furnisl 
agent  at  the  same  time  with  a  letter  from  the 
reasons  for  insisting  that  the  cargo  should  I 
policy.     In  that  letter  he  stated  that  the  so 
running  policies  would  be  defeated,  if  the  i 
liberty  to  decline  any  risk  that  might  aris 
repeated,  that  he  considered  the  defendants 
as  well  as  the  letter  of  their  policy,  to  cover 
this  vessel. 

Each  party  was  thus  fully  possessed  of  th 

and  of  all  the  circumstances  of  the  case.     Ne 

entertained  a  doubt  as  to  the  validity  of  the  c< 

matter   in  dispute  between  them  was  the  fiti 

Mich  a  cargo.     But  they  had  further  corresf 

important  to  notice,  in  order  to  understand  t 

controversy  between  the  parties.     Following 

the  next  letter  is  the  reply  of  the  defendants 

is  dated  the  twenty-sixth  day  of  August,  181 

the  loss,  and  more  than  forty  days  alter  thi 

on  her  voyage.     In  that  letter  they  say,  aft( 
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To  support  the  first  three  counts  of  the  de 
among  other  things  not  necessary  to  be  nc 
letters — two  from  themselves  to  the  defen( 
the  defendants  to  the  same.  Beferonce  wi! 
brief  portions  of  the  correspondence  as  ap] 
proper  understanding  of  the  legal  questions 
exceptions. 

Dissatisfaction  was  first  expressed  by  the 
dated  on  the  30th  day  of  September,  1852 
tion,  they  simply  refer  to  the  long  delay  tha 
their  orders,  and  furnish  a  memorandum  of 
of  the  article  claimed  by  them  to  bo  due  ar 
their  order  of  the  29th  of  June  of  the  same 
after  three  months'  delay,  only  about  one  a 
of  the  siime  has  been  filled,  and  that  th< 
screws  under  an  inch  in  their  stock.  Beque 
same  communication  that  the  plaintiffs  wou 
could  of  the  article,  and  the  balance  of  the 
thereafter  as  *it  was  possible.  That  re 
effect,  repeated  in  another  letter,  written  c 
of  October,  1852;  and  on  the  17th  day  o 
defendants  replied,  saying  that  the  order  rei 
up  at  the  earliest  possible  day. 

No  further  correspondence  applicable  to 
was  introduced  by  the  plaintiffs  in  the  open 

They  then  gave  evidence  to  prove  the  s< 
leged  in  the  fourth,  fifth,  and  sixth  counts  < 
that  purpose,  they  introduced  two  letters— 
the  defendants,  dated  on  the  15th  day  of  ( 
other  from  the  defendants  to  them  in  reply, 
day.     Their  letter  to  the  defendants  cont^ 
thousand  seven  hundred  and  fifty  gross  ol 
livered  by  the  15th  day  of  March  then  ne: 
month  later,  subject  to  the  regular  discouni 
That  order  was  given  thus  early,  as  the 
view  to  avoid  thereafter  the  inconvenience 
not  having  their  orders  filled,  and  because 
supply  of  the  article  the  next  season.     In 
formed  the  defendants  that  it  was  given  as 
requested  that  those  previously  sent  might 
delay. 

To  that  communication  the  defendantflf 
its  receipt,  and  saying  that  the  order  h^ 
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•i:  -  Mr,  Hepburn  and  Mr.  Brent^  for  appellant. 

Mr.  Black  J  attorney  general,  for  defendant. 

:  r  *  Mr.  Justice  Caiipbell  delivered  the  opinion  of 

The  appellant  petitioned  the  circuit  court  for 
mandamus,  to  be  directed  to  the  Hon.  Thomas  i 
missioner  of  the  land  office,  commanding  him  t 
vide  a  patent  to  the  appellant  for  a  parcel  of  1 
which  had  been  confirmed  to  him  by  the  decree  c 
for  the  northern  district  of  California,  and  is  de 
approved  by  the  surveyor  general  of  that  State. 
It  appears  from  the  petition  and  answer,  and 
V*:.  the  circuit  court,  and  forming  a  part  of  the  reco: 

J: ;  1839  the  governor  of  California  granted  to  Ant< 

p  ,.  of  land  known  as  San   Oregorio,  of  the  extc 

leagues,  a  little  more  or  less,  as  is  shown  in  the 
the  expediente.  In  1849,  the  representatives  of 
and  her  husband)  sold  to  the  appellant  one  lea 
location  of  San  Gregorio ;  and  in  1852  they  ex 
veying  the  same  land,  by  the  description  of  one 
the  place  known  by  the  name  of  San  Gregorio, 
of  Santa  Cruz,  being  part  of  a  tract  of  lane 
granted  by  the  government  to  Antonio  Bueln« 
declared  to  be  situate  and  bounded  as  follows,  « 
league,  more  or  less :  commencing  at  a  stake 
Canada  de  los  Tunis,  where  the  Arroyo»delos  Tui 
mountains;  thence  running  southerly  with  the-ri 
mountains  to  the  stake  marked  B,  id  the  Arroyo 
thence  following  ^aid  Arroyo  Hondo  until  it 
Arroyo  de  San  Gregorio ;  thence,  following  t 
Gregorio,  to  a  stake  marked  Con  a  white  rod 
situate  on  the  west  side  of  said  arroyo  ;  thence 
two  miles,  to  a  high  conicat  peak  of  the  nKW 
placed  stake  marked  D  ;  thence  easterly  to  the 
Separate  claims  were  preseiirted  by  i\\^  wido'iR 
vador  Castro  for  their  respective*  portioiM  of  the 
rio,  and  separate  decrees  af  confJrmation  were 
court.  The  decree  in  favor  of  Madame  Biieln 
leagues  of  the  land  within  the  boundaries  d( 
attached  to  t!ie  expediente,  awl  referred  to  in 
copies  of  which  are  on  file  tw  the  cause.  Silv 
firmed  to  the  tract  of  lamt  cbeacmbed  in  the  ch 
^^  '  bounds  before  montioned,  \ritU  the  additiooi,.  < 
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or  laws  of  inheritance  of  foreigners,  in  refe 
the  States. 

The  question  is  one  of  great  magnitude 
in  the  decision  of  this  cause,  and  we  coi 
entering  upon  its  consideration. 

The  judgment  of  the  supreme  court  of  ] 


THE  FANNIE  CROCKE 


Thomas  Whitridge  and  others,  Appellan 

others. 

23  H.  448. 

Admibaltt— Collision 

1.  Where  two  sailing  vessels  are  approaching  each  oth< 
one  in  the  rear  is  the  heaviest  and  the  fastest  sailer,  it 
if  there  is  danger  of  collision  as  they  approach. 

2.  A  vessel  is  in  fault  for  want  of  a  sufficient  lookout,  ^ 
gaged  in  working  the  sails  that  he  does  not  discovc 
with  his  until  too  late  to  avoid  a  collision. 

Appeal  from  the  circuit  court  for  the  dist 
facts  are  very  fully  stated  in  the  opinion. 

Mr,  Brovm  and  Mr.  Brune^  for  appellant 

Mr,  Latrohey  for  appellees. 

*  Mr.  Justice  Clifford  delivered  the  opinii 
This  is  an  appeal  from  a  decree  of  the  c 
the  United  States  for  the  district  of  Maryla 
in  the  district  court  on  the  thirty-first  day  ( 
a  proceeding  in  rem  against  the  schooner  I 
instituted  by  the  libelants,  as  the  owners  o1 
Smith,  to  recover  damages  on  account  of 
place  between  those  vessels  on  the  ninth  da 
Chesapeake  bay,  whereby  the  latter  vessel 
tally  lost.  As  alleged  by  the  libelants, 
day  previous  to  the  collision,  from  Hamptc 
Virginia,  laden  with  a  valuable  cargo  of  o 
voyage  to  Now  Haven,  in  the  State  of  Com 
They  also  allege  that  at  half-past  eight 
of  the  day  of  the  collision,  the  wind  being  t 
and  blowing  a  fresh  breeze,  and  when  thei 
one  point  to  the  eastward  of  north,  close  1: 
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other  schooner  was  Been  on  their  larboarJ  quarter,  about  ooe-tUird 
of  a  mile  distant ;  that  the  strange  schooner  sailed  faster  than  the 
vessel  of  the  libelants,  and  soon  eame  up  with  and  abeam  of  tlicnr 
vessel,  when  she  put  her  helm  up,  bore  away,  a  ad  coming  tluwa 
on  the  vessel  of  the  libelants,  head  on,  struck  ber  obrai&t  the 
cabin  J  and  so  damaged  her  that  she  sunk  in  a  few  mmutt^s,  Imt- 
ing  tbe  aiaster  and  crew  only  time  to  escape  on  board  t!ie  coUidiog 
vessel, 

Ma^j  other  facts  and  circumstanoes  are  state<l  in  tbe  libel  to 
show  that  those  on  board  the  ve.ssel  of  the  libcdanta  were 
[  *  450  ]  *  not  in  faulty  and  that  the  collision  woa  occasiooed  wholly 
through  the  nnisk  ill  fulness  and  negligence  of  those  in 
charge  of  the  vessel  of  the  claimants.  In  their  answer,  the  claim- 
ants  admit  tlie  collision,  and  that  the  vessel  of  the  libelants  was 
lost,  but  they  deny  tliat  the  circumstances  attending  the  disasiar 
are  truly  stated  in  the  libel. 

According  to  their  account  of  the  ci  ream  stances,  it  becamoneoet- 
eary  for  the  Fannie  Crocker,  between  eight  and  nine  o*clock  in  th« 
evening  of  that  day,  and  just  hefure  the  collii?ion,  to  tack,  in  older 
to  alter  her  course.  At  that  time,  as  they  allege,  she  was  heading 
towards  the  southern  and  western  shore,  but  being  und^r  a  double- 
reef  mainsail,  foresail,  and  jib,  and  in  ballast  trim,  she  failed  to  go 
round.  Similar  attempts,  ajj  tliey  allege,  were  feeveral  times  re- 
peated, but  without  success.  Finding  that  the  vessel  would  not  go 
round,  the  master  then  gave  the  order  to  wear  ship,  and  in  execut- 
ing that  order  tbe  niain  peak  was  lowered  to  enable  the  vessel  to 
wear  rapidly ;  hut  when  the  main  boom  passed  over  thu  deck,  th<i 
wind  caught  the  sail  and  threw  it  over  the  main  gaff,  aud  ttJfe  tbe 
sail  from  tlie  leach-rope,  rendering  it  perfectly  useless.  While 
assisting  to  execute  this  order,  one  of  the  seamen  had  his  leg  caught 
in  the  fore-sheetj  and  was  severely  injured^  when  all  hands,  exoejtt 
tbe  master,  who  was  at  the  wheel,  went  to  relievo  tlie  seaman. 
After  disengaging  the  seamah  from  his  dangerous  situation,  tbe 
rest  of  the  bands,  as  the  claimants  allegCj  were  called  to  haul 
in  tbe  mainsail,  which  was  then  dragging  in  the  water,  and  at 
this  juncture  another  vessel,  wliich  subsequently  proved  tu  be  the 
schooner  of  the  libelants^  was  seen  on  tlie  starboard  quarter  of  the 
claimants'  vessel,  some  three  or  four  lengths  off.  In  order  to  pre- 
vent the  two  vessels  from  coming  in  contact,  the  claimants  allcgti 
that  the  helm  of  their  vessel  was  put  hard  up,  with  a  view  to  go  to 
the  stern  of  the  strange  vessel  ;  hut  tbe  effort  was  unavailing,  sad 
tbe  two  vessels  came  together,  and,  as  tbe  claimants  allege,  wholly 
through  ihtf  aireletisness  and  unskilliul  management  of  iUom  iu 
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charge  of  the  other  vessel,  in  not  altering 
time  to  avoid  a  collision. 

Some  particularity  has  heen  observed  in  e 
fense,  *  in  order  that  the  respondents  may 
benefit  of  the  position  they  have  assumed. 

Two  witnesses  only  were  examined,  on  tl 
in  respect  to  the  circumstances  cf  the  di 
court  a  decree  was  entered  for  the  libelants, 
value  of  their  vessel  and  cargo  ;  and  on  app 
that  decree  was  affirmed.  Whereupon  th< 
to  this  court. 

From  the  pleadings  and  evidence,  it  sat 
the  Henry  R.  Smith  was  a  schooner  of  one  1 
tons,  and  that  she  was  laden  with  oysters, 
to  New  Haven,  in  the  State  of  Connectic 
vessel,  well  manned  and  equipped,  showec 
time  of  the  collision,  and  had  a  sufficient  a 
On  the  other  hand,  the  Fannie  Crocker  ' 
hundred  and  twenty-two  tons,  sailing  in 
on  a  voyage  from  Dighton,  in  the  State  of  '. 
more,  in  the  State  of  Maryland.     Like  th 
stanch,  and  well  manned  and  equipped,  bi 
at  the  time  of  the  collision,  and  had  no  sufl 
on  any  part  of  the  vessel.     All  of  the  witne? 
was  clear,  and  that  there  was  no  difficulty  i 
lights  at  considerable  distance.     They  m( 
tending  to  authorize  the  conclusion  that  tl 
fied  or  excused  on  account  of  the  character 
culties  of  the  navigation.    Occurring,  as  it 
in  the  open  bay,  of  a  clear  night,  with  no  < 
ejicept  a  fresh  breeze  from  the  northwest, 
both  of  the  vessels  must  be  in  fault.    They 
same  general  direction ;  but  the  vessel  of  tl 
ballast,  and  the  larger  of  the  two,  was  movi 
the  greater  speed.    She  was  astern  of  the  otl 
to  the  windward,  but  was  sailing  on  a  line 
of  the  other  vessel ;  and  both  vessels  were  ci 

Terry,  the  mate  of  the  libelant's  vessel 
first  *  saw  the  other  schooner,  she  was  hall 
on  the  weather  quarter.  At  that  time  bd 
on  the  wind  and  standing  the  same  way- 
eastward.  According  to  his  account,  the  } 
sailed  faster  than  the  vessel  of  the  libelai 
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grant  and  distribute  such  lands,  under  the 
ferred  by  the  previous  dispatch. 

Beyond  question,  the  legal  effect  of  that  { 
was  to  withdraw  such  one  of  the  islands  as  t 
by  the  claimant  from  the  operation  of  the 
direct  that  it  be  assigned  to  tJiis  claimant, 
ingly,  on  the  fifth  day  of  March,  1839,  pn 
the  governor,  asking  for  a  grant  of  the  isls 
which  is  situated  in  front  of  the  roadstea 
requested  that  the  expediente  might  pa$ 
forms. 

*In  conformity  to  the  prayer  of  the  petition, 
on  the  same  day,  made  a  decree  that  a  title 
should  issue,  and  that  the  expediente  shou 
usual  way.  Accompanying  the  order  of  co 
form  of  a  grant  of  the  island  to  the  claimant 
signatures,  and  does  not  appear  ever  to  have 

On  the  seventeenth  day  of  March,  1839,  h 
sented  another  petition  to  the  governor,  asl 
island  of  Santa  Cruz,  which,  as  he  represer 
of  Santa  Barbara,  on  the  coast  of  that  depar 

Both  of  these  petitions  are  based  upon  tl 
dressed  to  the  governor;  and  in  the  one  las* 
ant  represents  that  the  island  previously  o 
either  for  agricultural  improvement  or  the  n 
that  reason  prays,  in  effect,  that  the  order  o 
changed  as  to  conform  to  his  last-mentionec 
that  appears  to  the  contrary,  his  request  \^ 
hesitation,  for,  on  the  twenty-second  day  o 
ernor  made  the  grant,  basing  it  upon  the  s] 
to  in  the  petition. 

To  prove  the  authenticity  of  the  dispatcl 
of  the  grant,  the  petitioner  called  and  examir 
He  testified  that  he  was  acquainted  with  the  1 
Pesado,  the  minister  of  the  interior,  and  ah 
Jimeno,  the  secretary  of  the  department, 
grant.  Both  of  these  signatures,  as  well  i 
were  genuine;  and  he  also  stated  that  he  u 
as  a  genuine  instrument,  and  intended  it  \ 
and  complete  title  in  the  claimant.  His  t 
in  this  case,  to  some  extent,  by  the  fact  thi 
evidences  of  title,  including  the  grant,  wei 
archives;  but  much  stronger  confirmation) 
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^  adjudications  under  that  order  until  the  assigni 

this  claimant  was  perfected,  but  they  were  not 
*'  the  assignment  or  to  cause  it  to  be  made.     T 

^-  purpose,  and  carry  into  effect  the  command  of 

things  only  were  necessary  to  be  done:  one  was 
>-  the  claimant,  and  the  other  was  a  mere  minis 

^  the  claimant  who  was  to  make  the  selection ;  an 

'"'  one,  near  the  place  where  he  was  stationed  with 

^^  remained  to  be  done  but  to  make  the  assignm 

the  dispatch.     Emanating  as  the  dispatch  did 

power  of  the  nation,  it  operated  of  itself  to  a 
^L'  to  the  claimant,  leaving  no  discretion  to  be  exerc 

ities  of  the  department.     Neither  the  governor 
r>  nor  both  combined,  could  withhold  the  grant,  b 

f  tion,  without  disobeying  the  express  command  c 

ernment.   Nothing  therefore  remained  to  be  done 
or'  by  the  claimant,  but  to  issue  the  title  papers. 

[  E.^  proper  duty  of  the  governor,  as  the  executive  oi 

,/  ment.     No  doubt  appears  to  have  been  entertaii 

>-;  the  claim,  either  by  the  commissioners  or  the 

|.^  in  view  of  all  the  circumstances,  we  think  their 

were  correct.    The  decree  of  the  district  court  is 


Martin  Veet,  Plaintiff  in  Error,  t;.  Geoeg] 
'  23  H.  469. 

Evidbnoe—Declarations or  CoSueett — Practi 

1.  The  declarations  of  one  of  the  co-sareties  in  a  bond,  who 
against  the  other  in  a  suit  on  the  bond.  Nor  is  bis  state 
against  his  co-surety. 

2.  A  levy  on  personal  property  is  not  necessarily  void,  becaos 
mannal  possession  of  it.  He  has  the  right  to  deposit  good 
may  leave  it,  if  he  chooses,  in  the  custody  of  the  party  wh< 
levy  was  made. 

3.  W  hen  property  held  by  a  receiver  pendenU  lite  is  by  de< 
one  of  the  parties  to  the  suit,  his  title  to  it  is  perfect,  and  it 
to  be  levied  on  by  execution  for  his  debts. 

-  '  4.  But  the  receiver  can  only  be  held  liable  for  not  deliverin 

j.j  the  decree  when  a  copy  of  that  decree  is  produced  to  k 

,,  ;'*  accompanying  the  demand  for  delivery.    Such  a  course  i 

,  .  proper  to  prevent  future  litigation. 

I>  Writ  of  error  to  the  circuit  court  for  the 

ij*  The  case  is  very  fully  stated  in  the  opin^^o^- 
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goods  in  March,  1843,  as  would  be  sufficie 
anco  of  the  debt  due  to  him.     This  he  refu 
olerk  of  the  supreme  court  of  Arkansas 
assistance  of  two  skillful  and  disinterested  ] 
tion  fcom  the  goods  for  Very. 

It  was  done.  A  report  was  made  that  t 
Maroh,  1844,  had  been  $5,777,  and  that  a 
selection  had  been  made  to  the  amount  of  | 
claim  upon  Levy,  and  that  the  goods  had 
for  that  purpose,  with  an  inventory.  A  *f 
then  made,  authorizing  Levy  to  withdraw 
of  the  goods  from  the  hands  of  the  recei^ 
Very  should  take  the  selected  goods  in  pay 
due  upon  the  bond  and  mortgage,  and  t 
should  deliver  them  to  him  on  demand.  ^ 
that  decree,  and  prosecuted  an  appeal  to 
decree  of  the  court  below  was  aiBrmed.  On 
to  pay  the  costs.  Levy  had  to  pay  them  in 
from  this  court  to  carry  its  decree  into  e 
circumstances.  Levy  sued  out  a  writ  of  exec 
be  levied  on  the  goods  belonging  to  Ver 
Boss.  The  receiver  and  the  marshal  reti 
action  on  the  writ.  A  venditioni  eayxmaa  \ 
goods  were  sold  by  the  marshal  for  $260,  t 
that  time,  in  their  then  condition.  Three 
passed,  and  then  Very,  having  acquiesced  i 
had  been  done,  commenced  this  suit  to  r 
the  security  of  Ross,  damages  for  a  breac 
that  he  had  carelessly  kept  the  jewelry  wl: 
session  as  receiver,  and  for  not  having  sur 
he  demanded  it,  as  under  the  decree  of 
to  do. 

Watkins  filed  three  pleas  to  this  action 
narrative  of  the  proceeding  in  the  suit  be 
the  appointment  of  Boss  as  receiver,  am 
decree.  Very  had  been  required  to  receive,  i 
due  to  him  by  Levy,  jewelry  to  the  amount 
from  that  decree  they  had  appealed  to  tl 
United  States,  where  the  decree  of  the  court 
with  costs.  Very  v.  Levy,  13  How.  345 
that  Levy  had  paid  the  costs  of  the  suit  ii 
that  the  jewelry,  still  being  in  the  hands 
upon  and  sold  by  the  marshal^  and  that 
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that  to  mako  a  valid  levy  on  goods  and  chs 
if  the  oflScer  charged  with  the  duty  has  a 
are  in  his  power,  and  he  declares  that  ho 
of  them  in  execution,  such  is  a  valid  levy  v 
his  possession. 

The  objection  to  this  instruction  seems  tc 
an  insufficient  seizure,  because  the  o£Scer  (] 
session  of  the  box  containing  the  jewelry,  1 
of  Boss,  who  had  pointed  it  out  to  him  wl 
levy.  But  the  evidence  establishes  that 
officer,  and  that  he  returned  the  execut 
further  proceedings  upon  it. 

It  cannot  be  implied  that  the  levy  was  i 
the  box  having  been  leil  where  it  was  wl 
where  it  had  been  kept  by  Boss  whilst  he  < 
and  where  it  remained  afterwards,  from  Ve 
it,  as  he  had  a  right  to  do  and  should  have 

After  a  levy  has  been  made  with  aji.  fi 
tels,  the  officer  may  confide  them  to  anotl 
ing,  until  there  has  been  a  settlement  of  th( 
of  all  costs. 

The  court,  in  giving  this  instruction  U 
than  it  was  necessary  to  do,  without,  hov 
with  the  right  of  the  jury  to  find  from  the 
a  levy  had  been  made. 

The  tenth  assignment  of  error  relates  i 
court,  that  by  the  decree  of  the  court  beh 
the  affirmance  of  it  by  this  court  in  185 
receiver,  and  from  thenceforth  held  the  jev 
the  trustee  of  Very.  That  decree  put  an 
excepting  to  what  remained  to  be  done  ui 
court  for  the  execution  of  its  decree.  It  is 
as  receiver,  had  not  been  *  discharged  by 
upon  motion  when  the  decree  was  made  ;  bi 
that  the  jewelry,  by  the  decree,  was  mad 
and  that  he  could  have  demanded  it  from 
not  justifiably  have  refused  to  deliver  it. 
Very  lor  all  purposes,  as  any  other  that  h 
have  been  conveyed  to  him  by  any  kind  o 
liable  for  his  debts.  It  seems  to  have 
counsel  of  Very  as  liable  for  the  costs  ol 
court,  which  Very  had  neglected  to  pay 
them,  and  obtained  an  execution  against 
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The  Unttbd  States,  Appellants,  v.  Ja 
The  United  States,  Appellants,  v.  Em. 
23  n.  476. 
SuTTEB*8  Claim. 
The  court  reiterates  its  decision  that  claims  foanded  on  Satte: 

These  are  appeals  from  the  northern  district 
Mr,  Sianton,  for  the  United  States. 
No  appearance  for  appellees, 

Mr.  Justice  Campbell  delivered  the  opinion  ( 

The  appellees  in  these  suits  were  respective) 
claims  to  land  in  the  valley  of  the  Sacramento 

Their  applications  were  made  to  Micheltoreni 
a  reference,  Captain  Sutter  reported  that  th 
Upon  the  advice  of  the  secretary,  further  actio 
the  governor  could  visit  that  portion  of  the  de 
was  given  to  the  petitioner  to  occupy  the  land 

In  December  of  that  year,  the  '^  general  t 
issued,  and  in  1845  or  1846,  after  the  depositioi 
♦torena  as  governor,  Sutter  gave  copies  of  tl 
the  petitioners.  In  the  testimony  of  Sutter, 
of  Pratt,  he  says  **  that  he  applied  for  the  pap< 
the  couriers  arrived  with  it;  that  duplicates  w 
that  it  was  designed  as  a  bounty  to  the  sold 
under  him,  for  their  services  in  the  war." 

We  have  already  expressed  our  opinion  up 
title  in  several  cases,  during  this  and  the  last  t 
only  to  say  that  the  decrees  of  the  district  coi 
and  the  causes  remanded  with  directions  to 
dismiss  the  petition  in  each. 


John  F.  and  Michael  P.  Callan,  Appellantc 

tham  and  others. 
23  H.  477. 
Equity  Praoticb. 
The  bill  in  this  case  was  brongbi  to  declare  void  a  convey 

frand  of  creditors.    Held, 
That  though  both  vendor  and  vendee  denied  tbe  fraud 
that  the  purchase  money  had  been  paid,  the  foUot 
rebntted  the  answer:  Inadequate  consideratioi^.  o(  i 
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agement  of  the  property ;  nor  does  it  appc 
any  act  of  ownership  over  it  since  the  pui 
taking  of  the  proofs  in  these  cases. 

In  the  answer  of  Callan,  the  vendor,  to 
others,  to  the  charge  that  the  consideratioi 
was  not  paid,  he  simply  states  that  it  haci 
brother,  the  vendee.  The  vendee,  for  his  ai 
of  his  co-defendant. 

In  their  answer  to  the  bill  of  Sherman 
that  $4,000  of  the  consideration  were  pai 
note  the  vendee  held  against  the  other  pi 
and  that  the  payment  was  not  made  in 
person. 

No  proof  was  given  by  the  defendants  ii 
of  the  consideration,  with  a  view  of  susti 
the  answers.  They  rely  entirely  upon  th( 
the  answers  are  responsible  to  the  bill,  anc 
overthrown  hy  proof  on  the  other  side.  A 
was  a  transaction  between  themselves,  ar 
note  held  by  the  vendee,  which  he  surre 
respect  to  which  is  therefore  exclusively  w 
edge,  it  would  have  been  more  satisfactory 
proof  in  support  of  the  answers,  especially 
accompanying  circumstances^  tending  to 
picion  as  to  the  bona  fides  of  the  deed. 

As  it  respects  the  defect  in  the  title  relie 
of  the  property,  it  appears  that  J.  F.  Cal; 
took  a  lease  of  this  property  from  one  A 
Alice  JenningH,  Alice  joining  in  the  lease 
nral  life,  for  tlie  annual  rent  of  $200  ;  and 
it  is  agreed  that,  upon  the  death  of  the  s 
lessee  shall  have  the  right  to  purchase  the 
price  of  $3,000  ;  upon  the  payment  of  whi« 
self  and  his  heirs  to  convey  the  title.  A 
and  Robinson  some  years  earlier. 

It  is  insisted,  on  the  part  of  the  defen 
Robinson,  and  also  of  Alice,  refuse  to  carry 
tract,  and  have  refused  to  accept  the  $3, 
scurity  upon  the  evidence,  as  it  respects  1 
question  at  the  time  of  the  deed  from  Calla 
ber,  1854.  It  is  claimed  on  the  part  of 
that  this  money  had  been  paid,  and  that  I 
was  kept  back,  in  fraud  of  their  rights. 
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the  latter  alone  appealed,  the  case  must  be  dismissed — bec] 
eral,  and  neither  of  the  sums  awarded  exceed  $2,000.  2.  ] 
to  be  a  joint  decree,  bat  one  defendant  has  appealed. 

Appeal  from  the  circuit  court  for  the  south 
York. 

Mr.  Donahue  supported  the  motion  to  dif 
appellee. 

Mr,  Owen  opposed  it. 

*Mr.  Justice  Nelson  delivered  the  opinion  of 

This  is  an  appeal  from  a  decree  of  the  circu 
the  United  States  for  the  southern  district  of  J 
ralty.  A  motion  has  been  made,  on  the  part 
dismiss  the  appeal,  for  the  want  of  jurisdiction 

A  libel  was  filed  by  Clifton,  in  the  distric 
freight  on  the  two  hundred  and  sixty-nine  bale 
bags  of  wool.  Brower  and  Sheldon  appeared 
contested  the  claim  for  the  freight.  Brower  ch 
the  two  hundred  and  sixty-nine  bales,  and  Sh 
and  two  bales.     The  district  court  dismissed  th 

On  appeal  to  the  circuit  court,  this  decree 
decree  rendered  in  favor  of  the  libelant  for 
freight,  $2,338.06;  that  J.  W.  Brower,  claim 
the  cotton,  pay  to  the  libelant  the  sum  of 
freight  on  the  cotton  claimed  by  him  in  the  sui 
the  *claimant,  W.  H.  Sheldon,  pay  for  the  port 
by  him  the  sum  of  $1,754.22.    Sheldon  appeal 
decree  to  this  court. 

The  motion  is  now  made  to  dismiss  the  ap 
that  the  decree  against  Sheldon  is  less  than  ^ 
apparent  from  a  perusal  of  the  decree.     The 
him  is  only  $1,754.22. 

The  freight  was  separately  awarded  again 
proportion  to  the  cotton  shipped  by  each  one. 
were  distinct  and  independent. 

But  if  it  were  otherwise,  and  the  whole  < 
agaiiiflt  the  olniraaata,  the  appeal  muni  still 
the  claimants  should  have  joitied  in  it- 
I  Motion  to  dismiss  granted. 
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plaintiff,  but  which   Castard  alleged   he  had 
course  of  trade,** 

After  further  demurrers,  exceptions,  &c. ,  &c. 
testimony  in  California,  wholly  irrelevant  to  ar 
the  case,  the  record  exhibits  the  following  judge 

**And  now  on  this  day  came  the  parties  by  tl 
the  court  being  now  sufficiently  advised  upon 
raitted,  is  of  opinion  that  the  judgment,  the  origi 
in  this  case,  is  not  conclusive — in  fact,  is  a  nii 
the  parties  plaintiff  have  amended  their  petit 
forth  the  note  the  base  of  said  judgment,  and  i 
part  of  the  pleadings  in  this  case,  and  the  court 
ion  that,  upon  the  note,  the  court  is  debarred 
the  case  further  in  this  court,  for  want  of  juris< 
fore  considered  by  the  court  that  the  cause  oug 
It  is  therefore  onlered  and  decreed  that  this 
papers  belonging  to  the  same,  be  and  is  hereb; 
district  court  of  McLennan  county  for  further  ac 

So  far  as  this  judgment  treats  the  original  can 
nullity,"  it  could  not  be  objected  to;  and  per 
mark  might  have  equally  applied  to  the  amer 
*tion.  But  the  conclusion,  that  the  court  had 
diction  to  proceed  further,  and  the  order  to  rei 
case  to  the  State  court  to  try  the  other  half  of  it, 
for  which  the  judgment  must  be  reversed. 

If  Green  had  been  a  citizen  of  Texas,  and  C\ 
a  right,  as  indorsee  of  a  citizen  of  Texas,  to  bi 
courts  of  the  United  States,  because  he  (Casta 
another  State,  the  case  would  have  occurred  v 
the  proviso  to  the  11th  section  of  the  act  which 
diction  of  the  court.     But  the  United  States  coi 
of  this  case,  by  virtue  of  the  12th  section.     It 
conferred  on   Green,  a  citizen  of  Massachuseti 
citizen  of  Texas,  in  a  State  court  of  Texas,  n 
cause  of  action   may  be,  provided  it  demand 
dollars.     The  exception  of  the  11th  section  coi 
application  to  the  case. 

Let  the  judgment  be  reversed,  and  the  case  i 
proceedings. 
Vol.  iii— 43 
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he  18  bouDd  to  furnish  evidence  by  which  th« 
tVem.  If  he  rest  his  case,  after  merely  provin 
of  his  patent,  he  may  bo  entitled  to  nominal 
more.  He  cannot  call  on  a  jury  to  guess  out  hi 
dence.  Actual  damages  must  be  calculated,  not 
arithmetical  calculation  cannot  be  made  witho 
vfh\c\i  to  make  it. 

The  invention  in  this  case  was  not  one  whicl 
entee  to  make  a  profit  by  a  monopoly  of  its 
a  separate  and  distinct  machine,  by  the  sale  of 
*  could  make  a  profit.  The  patent  is  for  an  imp 
in  the  apparatus  of  the  common  fire-engine,  by  ' 
hydrostatic  pressure  of  the  water  from  the  hyd 
bined  with  the  hydraulic  pressure  of  the  engine 
its  power  and  efficiency.  There  was  evidence  te 
invention  to  be  valuable,  and  that  it  could  be 
gines  in  use  at  an  expense  of  twenty-five  dolhi 
increasing  the  power  of  the  machine.  It  was  pi 
had  applied  this  invention  to  fifty  engines,  b 
whatever  of  the  price  or  value  of  a  single  licec 
bill  ;  fifty  is  the  coefficient  by  which  an  unknov 
multiplied,  and  without  further  data  the  result  ii 
quantity.  If  there  had  been  any  proof  that  the 
single  license  for  a  single  engine  was  four  hu 
jury  would  have  had  something  to  support  their  \ 

In  the  case  of  Seymour  v.  McConnel,  (16  He 
decided  by  this  court,  that  where  the  profit  of 
rived  neither  from  an  exclusive  use  of  the  thing 
a  monopoly  of  making  it  for  others  to  use,  the  ac 
he  sufiers  by  the  use  of  his  improvement  withou 
price  of  it,  with  interest,  and  no  more.  It  is  to 
every  one  should  use  his  invention,  provided  he 
The  only  damage  to  the  patentee  is  the  non-pa; 
when  the  infringer  commences  the  use  of  the  \w 

As  the  plaintiffs  in  this  cftse  did  not  furnish 
which  to  found  a  calculation  of  actual  damage 
have  instructed  the  jury  as  requested  by  the  co^ 
the  court  instructed  the  jury  as  follows: 

**If  the  invention  is  valuable,  if  by  its  usi 
ciency  of  the  fire-engines  belonging  to  the  \ 
creased,  that  fifty  engines  used  with  this  impr 
practical  effect  to  seventy-five,  or  any  othei 
used  without  this  improvement,  the  iu.ry  ar< 
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of  their  invention,  he  might  with  some  reaso: 
was  a  proper  measure. 

But  if  he  fails  to  furnish  any  evidence  of  t 
calculation  of  his  damage,  he  should  not  expec 
work  out  a  result  for  him  by  inferences  or  pr< 
on  such  subtle  theories. 

We  therefore  direct  the  case  to  be  remanded : 
novo. 


Gborqb  B.  Morewood  and  others,  Appellants,  v.  I 

23  H.  491. 
Adicibaltt — Jdrisdictioh  op  Contracts  op  AppBEionTifE: 

1.  This  coart  reaeaerts  the  deciBion  of  the  New  Jersey  Su 
Merchants^  Bank,  6  Howard,  334,  that  the  district  coart 
jorisdiction  of  contracts  of  charter-party  and  affreightm 
contracts. 

2.  Also,  that  where  the  district  and  circuit  coorts  have  made 
on  conflicting  testimony,  this  court  will  not  reverse  on  a  d 
mony. 

Appeal  from  the  circuit  court  for  the  south 
York.     The  case  is  suflBcieutly  stated  in  the  op 

Mr.  Dodge  and  Mr.  Johnson^  for  appellants. 

Mr.  Donohue,  for  appellee. 

♦Mr.  Justice  Grier  delivered  the  opinion  of 

The  ship  Gothland,  owned  by  Enequist,  th 
was  chartered  by  Burt,  Myrtle  &  Co.,  of  Bat 
Padung,  on  the  island  of  Sumatra,  there  to  n 
coffee;  to  return  thence  to  Batavia  and  comj 
deliver  the  same  in  New  York,  freight  to  be  p 
of  the  bills  of  lading  on  delivery  of  the  o 
*  libellants'  suit  is  in  persotiam  against  the  co 
assignees  of  the  cargo,  for  the  amount  of  freigh 
in  the  charter-party. 

The  only  defense  alleged  in  the  answer  is,  1 
merchandise  delivered  was  not  in  good  order, 
damaged  by  sweating,  caused  by  want  of  pro 
'  voyage. 

This  defense  was  fully  discussed  and  examii 
and  circuit  court,  and  a  decree  was  entered  i\ 

In  the  argument  in  this  court,  the  couns^ 
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Pacheco  petitioned  Governor  Figueroa  for  two 
June,  1834,  lying  within  the  boundaries  set  foi 
description  and  plan.     He  then  failed  to  have 
ably  considered  by  the  governor,  because  oppos 
the  mission  of  San  Jose. 

On  the  30th  of  November,  1837,  Pacheco  again  ] 
Alvarado  to  grant  him  the  same  land:  he  says 
confine  the  application  for  two  leagues,  more  oi 
the  boundaries  of  said  mission  of  San  Jose  to  tl 
of  which  I  enclose  herein  again."  The  govern 
end  petition  to  the  council  of  San  Jose,  and  the 
to  be  vacant,  and  that  it  could  be  adjudicated  fo 
this  report  the  Governor  made  the  grant.  It  w 
departmental  assembly,  May  12th,  1840,  witli 
the  expediente  be  returned  to  his  excellency  th 
proper  ends."  No  final  document  in  consumi 
title  issued  to  the  grantee ;  nor  was  judicial  poss 
land,  and  in  this  unsurveyed  condition  the  clai 
United  States  acquired  the  country. 

If  we  are  bound  to  take  the  last  paper  issued 
concluding  all  reference  to  preceding  steps  in  the 
ing  a  complete  title,  then  we  find  the  grant  inco 
The  argument  urged  on  our  consideration  is,  th 
boundaries  given  as  to  the  extent  of  the  land  g 
clearly  a  grant  of  all  the  land  within  these  pre 
contravention  of  this  assumption,  the  clause  a 
that  the  officer  giving  judicial  possession  shall  < 
measured,  according  to  the  ordinance,  and  to 
^^the  surplus  to  remain  for  the  nation,  for  its  v 
that  the  boundaries  are  conclusively  defined  in 
surplus  could  be  thrown  off  by  the  survey.     Bi 
to  be  surveyed  within  the  larger  limits,  then 
ent.     In  the  next  place,  it  is  insisted  that  the 
condition,  '*'  usual  in  all  these  grants,  and  amo 
tie  more  than  mere  formality.     Ascribing  to 
usually  declaring  quantity  only  this  degree  of  < 
thrown  on  the  recitals  of  the  grant,  and  bound 
the  incipient  st^ps,  and  to  other  title  papers 
all  these  to  ascertain  how  much  land  was  int< 

The  claimants  come  before  us,  presenting  8 
not  being  completed,  because  the  land  has  neV 
severed  from  the  public  domain.  Hanson's 
Rosa  Pacbeco's  case,  now  decided. 
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became  possessed  of  the  land  in  1834,  undc 
governor,  Figueroa,  and  occupied  it  with  1 
In  that  year  ho  presented  a  petition  to  the 
these  facts,  and  complained  that  his  neighbc 
his  enjoyment  and  repose,  and  desired  that  I 
to  him  two  sitios,  from  the  house  of  Larios 
all  the  hills  that  belong  to  the  Canada.  I 
the  country  in  the  army  for  twenty-four  ye« 
out  receiving  pay,  and  that  he  had  with  hin 

A  reference  was  made  of  the  petition  to  tl 
who  called  Larios  before  him,  and  an  agrc 
between  the  parties  in  reference  to  the  divisi 

♦This  report  was  returned  to  the  governor 
that  a  title  should  issue  to  the  applicant, 
expediente  be  remitted  to  the  departmental , 
The  decree  and  titulo  describe  a  parcel  of 
natural  boundaries ;  but  in  the  conditions,  it 
league  in  quantity. 

Subsequently  to  this^  Berreyesa  complaii 
the  limitation,  insisting  that  his  petition  ha 
and  that  he  had  returned  the  grant  to  h 
governor  directed  the  proper  inquiries,  and 
cede  the  prayer  of  the  petitioner ;  but,  for  s 
did  not  issue. 

The  board  of  commissioners  confirmed  the 
for  one  square  league;  and  this  decree  was  c( 
court  on  appeal,  and  it  ordered  the  land  to  1 
the  description  and  within  the  boundaries  i 
grant,  and  delineated  in  the  map  containec 
both  of  which  reference  is  made  for  a  more 
The  genuineness  of  this  grant  and  the  fulfil 
are  fully  established,  and  the  validity  of  t 
able. 

The  appellees  have  requested  the  court  tc 
tive  to  the  location  and  survey  of  this  gran 
in  the  case  of  the  United  States  v.  Fossat 
question  was  decided  in  the  court  below  upot 
of  the  tract,  and  it  would  be  irregular  for  this 
action  of  the  court  will  not  conform  to  the 
subject.  The  decree  of  the  district  court 
question  by  the  appellees ;  and  should  an 
location  of  the  grant,  it  will  be  compete 
invoke  the  aid  of  that  court. 

Decree  affirmed. 
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is  a  boundary  between  two  nations  or  States 
erty  is  not  in  either,  and  there  be  no  com 
holds  to  the  middle  of  the  stream. 

Virginia,  in  her  deed  of  cession  to  the  Unil 
tory  northwest  of  the  Ohio,  fixed  the  boun 
low-water  mark  on  the  north  side  of  the  Ohi 
limit  of  that  State  and  Kentucky,  as  well  as 
formed  out  of  that  territory.  3  Dana  Kenta( 
5  Wheaton,  378;  Code  of  Virginia,  1849,  pf 
62.  By  compact  between  Virginia  and  Ken 
is  free.  A  like  compact  exists  between  New  ' 
as  to  the  Hudson  river  and  waters  of  the  b 
adjacent  waters. 

Webster's  definition  of  a  bank  is  a  steep  d 
river  or  lake,  considered  so  when  descending 
when  ascending. 

Doctor  Johnson  defines  the  word  bank  tc 
on  each  side  of  a  water.  We  say  properly  th 
a  bank  of  a  river,  brook,  or  small  water.  I 
English  classics,  the  two  words  are  more  fret 
senses ;  for  instance,  as  when  boats  and  ve 
the  shore  to  communicate  with  those  who  are 

Bailey,  in  his  edition  of  theUniverisal  Latin 
and  Forcellinns,  says  that  ripa,  the  bank  of 
terrce  quod  aqua  aUuitur  et  proprie  dicitur  d 
mare,  nam  hoc  depressum  est  declive  at  que  h 
est  prcsruptior;  and  again,  ripa  reele  definitu 
tinet,  naturalem  vigorem  cursus  sui  tenens. 

Notwithstanding  that  there  are  difference} 
preceding  citations,  they  all  concur  as  to  whi 
banks  are  ;  that  they  are  distinct  from  the  si 
what  constitutes  its  channel. 

With  these  authorities  and  the  pleadings 
all  of  us  reject  the  low-water  mark  claimed 
*as  the  line  that  was  intended  by  the  contn 
between  the  United  States  and  Georgia.  A 
concur  in  this  conclusion,  that  by  the  contra 
ceded  to  the  United  States  all  of  her  lands  w< 
on  the  western  bank  of  the  Chattahoochee 
crosses  the  boundary  line  between  the  Un 
running  up  the  said  Chattahoochee  river 
bank  thereof. 

We  also  agree  and  decide  thai  this  l*«g^ 
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>  cattle  and  horses^  and  resided  on  it,  ibr  a  ti 

>  -wife  and  family,  np  to  1849,  claiming  it  as  li 
■  The  chief  witnesses  to  establish  these  fa 
L              others,  called  to  prove  the  possession,  are  Joi 

O.  Vallojo,  and  his  brother,  Salvador  Vallejc 

I  witnesses  have  been  called  to  prove  that  the 

^  of  these  persons  is  so  bad  that  they  should  n< 

r  oaths.     As  many  testify  to  their  good  chara 

that  of  Mariano  G.  Vallejo. 

There  is  proof  also  of  declarations  of  E 
indebted  to  him  or  his  false  swearing  for  the 
^'  That  the  only  right  way  of  swearing  was  1 
Catholic  cross,"  and  that  ^'he  was  not  afraic 
way  the  Americans  swore  witnesses." 

Saoh  testimony  of  admissions  is  of  very  liti 
erally  not  worthy  of  regard ;  and  the  testimo! 
equally  balanced,  that  we  do  not  feel  at  liberl 
of  it  for  that  reason.  There  are  many  mor 
the  truth  of  parol  testimony  than  that  of  chai 
Where  the  facts  sworn  to  are  capable  of  cont 
proved  by  others  not  to  be  true ;  and  when  tl 
nal  evidence  is  often  more  convincing  than  a 
witness,  who  is  swearing  falsely  to  sometli 
disproved  by  direct  testimony,  will  confine  h 
to  that  single  fact,  professing  a  want  of  recol 
and  circumstances  attending  it.  An  inexpei 
willingness  to  oblige  his  friend  exceeds  his  ju 
to  give  verisimilitude  to  his  tale  by  a  recital 
circumstances.  A  stringent  *  cross-examinai 
erally  involve  the  latter  in  a  web  of  contradi 
will  be  in  a  measure  evaded  by  the  other,  w 
*'  does  not  recoUed,"  Where  many  witness 
same  facts,  and  they  contradict  one  anoth 
stances,  they  prove  themselves  unworthy  of 

It  would  be  a  tedious,  and  we  believe  i 
examine  severally  the  testimony  of  the  120 
this  case,  and  test  their  respective  credibilii 
have  stated.  With  the  exception  of  a  few  r< 
of  the  witness  already  alluded  to,  we  shal 
selves  with  stating  the  result  of  our  exan 
tempt  to  vindicate  its  correctness  by  exl 
which  it  has  been  attained. 

Jose  de  la  Rosa  was  called  by  the  d 
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The  testimony  offered  to  prove  the  posses 
is  so  contradictory  as  to  furnish  material  e^ 
One  witness  describes  the  house  built  by  B 
another  declares  that  it  was  an  abode  house 
in  it  with  his  family ;  and  as  the  house  wai 
road,  he  had  frequently  seen  them  in  it,  ai 
&c.,  on  the  land,  up  to  the  year  1849 ;  anol 
more  than  eight  leagues  from  the  road. 
Bosa  horses  to  convey  his  family  to  the  ra 
took  them  in  a  boat;  while  Bcsa  himself 
swears  he  had  horses  of  his  own,  and  had  t 
that  his  family  or  himself  had  never  residei 
town  of  Sonoma,  forty'  miles  distant  fror 
sometimes  visiting  his  *rancho  for  two  o 
Another,  after  swearing  to  the  fact  of  resi( 
and  family  on  the  land,  admits,  on  cross-exai 
saw  the  land. 

The  testimony  for  the  United  States  estal 
that  the  whole  of  this  testimony  is  a  mere 
never  resided  on  the  land ;  that  he  had  no  cc 
in  the  town  of  Sonoma,  a  dependent  of  Q«n< 
culty  gaining  a  precarious  supi>ort  from  his 
always  declaring  to  the  tax  assessors  that  h 
except  a  small  lot  in  Sonoma,  and  no  persoi 
a  horse. 

Thus  far  the  testimony  produced  by  th 
dispelling  the  suspicions  attached  to  this  gi 
them — forcing  on  our  minds  the  conviction 
to  be  supported  by  perjury  must  necessarilj 

The  first  public  appearance  of  this  clai 
dated  earlier  than  the  18th  of  March,  185S 
makes  his  conveyance  to  the  claimants,  recit 
of  December,  1845,  for  the  alleged  considet 
deed  describes  the  land  by  boundaries,  aw 
quantity. 

Now,  we  need  not  have  recourse  to  \ 
Guirado  of  the  conversation  overheard  in 
tween  him  and  the  claimants,  and  the  alle 
with  regard  to  this  grant.  Some  doubts  ' 
character  of  this  witness  for  veracity,  ai 
declarations  and  admissions  is  generally 
Nevertheless,  his  story  has  an  air  of  pr 
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year,  in  consequence  of  permission  having 
senores  deputies,  who  reside  out  of  this  ca 
places  of  their  residence,  in  view  of  the  injn 
consequence  of  their  salaries,  due  them  res 
arie?,  not  being  paid." 

A  publication  of  the  foregoing  in  all  the 
ment  was  ordered  to  be  made,  October  11  th. 

The  next  session  of  the  assembly,  as  shov 
on  the  2d  March,  1846.  The  journals  state 
certain  deputies,  who  are  named,  had  '*asse 
of  reopening  the  ordinary  sessions,  which, 
body,  had  been  suspended  for  the  balance  of " 
the  proceedings  of  the  8th  day  of  October 
read  and  approved,"  &c. 

It  is  evident  that  no  ordinary  session  of  1 
on  the  11th  December,  the  day  on  which  thi 
have  been  approved. 

It  is  contended,  however,  that  extraordini 
of  which  no  record  was  kept,  and  the  testimo 
has  been  taken  to  establish  the  fact. 

But  this  attempt  to  supplement  or  fals 
wholly  failed,  and  more  especially  as  it  app( 
grants  admitted  to  be  genuine,  and  which  a 
the  adjournment,  were  presented  and  approi 
reassembled,  on  the  2d  of  March,  1846;  an 
words  used  in  the  certificate  of  approval  of 
fers  from  the  eleven  others,  dated  between  I 
1845,  and  December  19th,  1845. 

In  conclusion,  we  must  say,  that,  after  a 
the  testimony,  we  entertain  no  doubt  thatt 
claimants  is  false  and  forged ;  and  that,  as 
from  the  facts  now  brought  to  our  notice, 
general  rule  of  decision,  that  no  grant  of  1 
been  issued  from  the  late  government  of  C 
ceived  as  genuine  by  the  courts  of  the  Uni 
found  noted  in  the  registers,  or  the  exped 
be  found  on   file  among  the  archives,  w 
grants  of  the  same  year  are  found ;  and  tl 
of  memory  with  regard  to  the  dates  of  gp 
testimony  of  the  late  officers  of  that  gove 
to  supply  or  contradict  the  public  record 
which  there  is  no  trace  to  be  found  in  the 

Let  the  judgment  of  the  district  court 
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The  pendeney  of  proeeodingi  in  thd  probate  court  of  a  Sti 

ment  of  a  rait  in  the  federal  conrt.     Oreen*$  AdminU 

H.90. 

ADMIRALTY. 

CoLLisioir. 

1.  When  a  sail  remel  and  a  stetmer  are  approaching  ei 
former  to  hold  on  her  conree  and  of  the  latter  to  keep 
skip  PaciJiCf  {New  York  and  Liverpool  Mail  SUanuhip 
21  H.  372. 

2.  These  mles  are  binding  on  both  veesels,  from  the  ti 
BQch  possibility  is  passed,  or  nntil  there  is  no  chanc 
course.     lb, 

3.  As  the  steamer  is  bonnd  to  keep  ont  of  the  way,  and 
her  course  and  adopt  other  meaDS  for  the  secnrity  ol 
to  enable  her  to  do  this,  that  the  sail  vessel  should  ste 

4.  The  controversy  in  this  case  is  on  the  question  wheth( 
from  this  rule,  improperly  changing  her  course;  and 
dence  that  she  did  not,  and  that  the  steamer  is  respon 

5.  It  is  the  established  rule  for  tugs  in  the  harbor  of  N 
by  approachiDg  in  the  wake  of  the  vessel,  and  to  con 
and  slack  the  engine,  so  as  not  to  pass  her.  Tugs  app 
must  round  to,  so  as  to  head  the  same  way  as  the  vess* 
V.  CUmgh  ei  oZ.,)  88 21  H.  451. 

6.  The  Maboy,  in  this  case,  meeting  the  brig  at  an  acuU 
the  Hector,  which  was  approaebing  from  the  rear,  a 
collision  was  due  to  the  violation  by  the  Mabey  of  1 
round  to  and  approach  with  her  head  in  the  same  dire 
held  to  pay  the  damages  of  the  collision.    lb. 

In  a  collision  between  a  steamer  and  a  propelhr  on  Lali 
each  other  from  opposite  directions,  or  nearly  so,  in  t 
was  held — 

7.  That  the  propeller  was  in  fault  for  the  want  of  knov 
charge  of  her.  Chamberlain  v.  Ward  and  Ward  \ 
548-672. 

8.  For  bis  persistence  in  pursuing  his  eonne,  when  h 
danger  by  changing.    lb. 

0.  Because  the  signal  light,  though  sufficient  when  put  u 
dim  for  want  of  trimming  and  other  attention.     lb. 

10.  The  steamer  was  also  chargeable  witn  iiuilt  for  wa 
mate  who  has  other  duties,  and  attends  to  them,  is  d 
look- out  should  give  bin  exclusive  attention  to  that  \ 
where  he  could  best  see  without  obstruction  by  rigg 
elevated  above  the  water.    lb. 
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4.  By  the  laws  of  Brazil,  goods  not  found  on  the  maaife 
before  delivery,  are  liable  to  seizare  and  confiscation, 
contracted  to  deliver  goods  to  consignee  in  Rio  de  Jane 
ure  of  the  master  to  observe  this  law,  if  the  goods  are 
The  Bark  Oriffin,  (Howlandv.  Orunviay,)  424 22 

5.  It  is  no  defense,  nnder  such  circamstancea,  that  the  go 
received  in  the  cnstom  house  and  the  duties  paid  by  cc 
tracted  for  by  the  master  is  a  delivery  free  from  prior  1 
acts  in  violating  the  local  revenue  law.    lb, 

6.  What  constitutes  a  delivery  to  a  consignee  in  an  ordii 
will  df»pend  largely  on  the  established  usages  of  the 
port  in  which  the  delivery  is  made.  The  Bark  Tatng 
442 23  H.  28. 

7.  By  the  commercial  and  maritime  law  it  is  the  settled  ; 
shall  carry  from  port  to  port  and  from  wharf  to  whai 
at  the  warehouse  or  basiness  place  of  the  consignee. 

8.  Goods  delivered  at  the  proper  wharf  at  a  proper  time, 
good  delivery,  though,  if  consignee  refuse  to  receive  tl 
rier  to  put  them  in  a  place  of  safety.     lb. 

0.  The  day  of  fa«»ting  and  prayer  fixed  by  proclamation 
setts  is  not,  by  law  or  by  any  general  usage  or  custom 
on  which  labor  or  business  is  forbidden,  and  a  delivery 
a  Valid  delivery ;  and  a  loss  by  fire  consequent  on  tl 
remove  the  goods  from  the  wharf  on  that  day  is  not  c 
owners.    lb. 


•  Jurisdiction. 


1.  The  admiralty  jurisdiction  extends  to  the  Yazoo  rivei 
the  Slate  of  Mississippi,  and  the  stage  of  the  water  is 
cable  navigation.  The  Brigadier  General  Stokes,  (iV 
228 22  II.  48. 

2.  The  district  court  of  the  UnitAd  States  Bitting  in  admi 
contract  of  partnership  for  the  use  of  a  vessel  pot  intc 
and  freight.  The  contract  arranged  the  contributio 
make,  and  the  share  of  profits  to  be  received;  and  tl 
nished  the  vessel,  the  contract  was  not  a  charter  party. 
22  H.  330. 

3.  While  the  jurisdiction  of  the  admiralty  court  in  cas 
nature  of  the  contract,  in  torts  it  depends  solely  on 
piles  concealed  in  the  navigable  waters  of  a  river,  by 
marine  tort.     Philadelphia,  Wilmington,  and  Baltim 
Philadelphia  and  Havre  de  Grace  Steam  Towboat  Com 

4.  This  court  reasserts  the  decision  of  the  New  Jersei 
Merchants'  Bank,  6  Howard.  334,  that  the  district  cc 
jurisdiction  of  contracts  of  charter-party  and  affrei; 
contracts.     Mbrewood  v.  Enequi$t,  677 23  H.  491. 

6.  Also,  that  where  the  district  and  circuit  courts  have 
on  conflicting  testimony,  this  court  will  not  reverse  o 
mony.     lb. 


'  Maritime  Liek. 


1.  Building  a  ship,  supplying  engines  or  furnishing  tir 
contract.  People's  Ferry  Co.  v.  Beers,  20  H.  400.  (2  M 
Oapilol,  {Roach  et  aU  v.  Chapman  tt  ul.,}  260 22 

2.  The  district  courts  of  the  United  States,  therefore, 
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BOUNDARY  OF  GEORGIA  AND  ALABAMA. 

The  point  in  dispute  ii«,  whether  the  boandary  is  the  wesi 
river  or  the  low> water  mark  of  the  west  side  of  thai 
constractioQ  of  the  line  described  in  the  treaty  of  cee 
States,  to  wit:  "  west  of  a  line  beginning  on  the  weste 
river,  where  the  same  crosses  the  boundary  between 
running  up  said  river  and  along  the  western  bank  the 
bank  is  the  boundary  line,  that  the  jurisdiction  of  ihe 
aud  includes  all  that  part  of  the  soil  which  is  alternat 
which  \*  adequate  to  contain  it  at  its  average  and  met 
The  StaU  of  Alabama  v.  TU  SlaU  of  Qtorgia,  687 

CALIFORNIA  LAND  GRANTS. 

1.  Micheltorenas  general  power  to  Sutter  to  grant  orco 
tipn  of  New  Helvetia  and  Sacramento  was  abrogated 
overthrow  of  the  former  in  the  contest  in  which  he  wa 
V.  iV>.  62 21  H.408. 

2.  In  the  present  case  the  power  conferred  was  exercised 
torena*8  abdication,  and  the  claim  founded  on  it  is  voi 
mu>»t  be  dismissed.     Ih, 

3.  Under  the  act  of  March  3,  1851,  concerning  private 
appeal  may  be  had  to  this  court  from  the  decree  of  tl 
rejecting  the  claim,  and  another  appeal  from  a  subseq 
remanded  from  this  court  ascertaining  the  boundaries 
21  IL445. 

4.  But  this  last  decree  must  be  conclusive  as  to  the  boi 
when  only  three  sides  of  the  grant  are  given,  and  thi 
completed.    /6. 

5.  Tiie  district  court  has  power  to  compel  the  completi 
decree;  and  until  this  is  done  there  is  no  final  decree  ( 
case  where  a  survey  is  necessary,  from  which  an  appe 

6.  The  decree  of  the  district  court  confirming  this  clair 
a  further  hearing  and  additional  testimony,  for  the 
or  concession  was  really  made  a  few  days  before  the 
Americans,  and  the  date  was  altered  to  make  it  appear 
instead  of  June.  There  was  no  actual  occupation,  the 
The  genuineness  of  the  governor's  signature  seems  to  b 
V.  Oalbrailh,  246 22  H.  89. 

7.  Where  the  grant  gives  specific  boundaries,  and  also  sts 
in  length  and  three  quarters  in  breadth,  a  little  raoi 
snrplu!-  to  be  left  to  the  nation,  the  concession  is  confir 
inside  the  boundaries  described.     GomaUt  v.  UniUa 

8.  A  grant  with  boundaries,  but  not  well  defined,  the  h 
little  more  or  less,  with  di^efio  and  other  matters:  H( 
two  leagues  square,  or  four  square  leagues,  within  the 
States  V.  Pachcro,  306 22  H.  225. 

9.  Claimant  shows  an  order  of  1844  from  Micheltorena,  j 
ing  him  to  search  for  and  settle  upon  land,  with  a  vi 
for  the  land  to  Governor  Pico  in  1846,  and  a  referent 
nnd  the  report  of  this  oflBcer  that  the  land  was  not  pri 
of  possession  und#»r  the  first  order,  was  all  tlaimantV 
no  grant  or  other  vested  rights,  and  the  claim  mus 
Garcia.  330 22  H.  274.    . 

10.  The  laws  of  Mexico  concerning  grants  of  laud  permi 
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mgaimst  a  ctaiAant  oni  Ili«  groaud  thai  ^Qotlier  claii 
case  the  United  States  has  ao  infeerest.  '  United  St/xi 
23  H.  249. 

24.  But  where  the  court  beliow  has  permtttedHhe  Unit 
third  party  against  claiinfaAt,  this  ccwrt  ^i\\  reVe 
tli«  conflicting  rights  bf  the  aidv^rse  dhilimarit  ma 
provisions  of  section  13  of  the  act  of  March  3,  1S61 

25.  Thia  court  re-examines  the  question  of  the  validitj 
and  holds  that  it  was  the  offspring  of  an  improper  a 
cure  Salterns  assistance  in  his  contest  for*  poorer,  i 
thia  act  of  his  was  never  recognised  by 'the  depart 
was  at  war,  nor  by  the  Mexican  government,  who  j 
is  not,  therefore,  a  claim  sustained  by  the  Mexican 
laws,  and  is  not  protected  by  the  treaty  of  Oaada 

Ro%e  el  aL,  526 23  H.  262,    Same  v.  BenmU,l 

Same  v.  J/itrpAy.  667 23  H.  476. 

26.  The  claim  in  this  case  is  founded  on  a  grant  by  Go 
to  have  been  authorized  by  a  special  order  or  decree 
not  under  the  colonization  laws  of  Mexico.  The  at 
strictly  pursued.     UniUd  States  v.  Osio,  632. .....23 

27.  The  power  conferred  was  a  joint  power  in  the  gove 
and  as  the  latter  never  took  any  part  in  making  t\ 
void.    lb, 

28.  Where,  in  1841 ,  the  governor  made  a  grant,  subject 
vacant,  with  a  condition  to  furnish  a  disefio,  ac 
land,  and  nothing  is  done  under  the  grant  until  18i 
archives;  no  possession;  no  approval  of  the  departm 
sells  his  claim  two  days  before  his  assignee  files  th 
it  must  be  rejected.     United  States  v.  Noe,  561 5 

29.  Where  claimant  showed  a  petition  for  the  land,  an 
him  to  occupy  it  while  proceedings  were  in  progress 
the  land  was  subject  to  grant,  and  continued  occupal 
tivation  and  improvement,  this  court  will  not  revers 
and  of  the  district  court  in  his  favor.     Untied  Stalei 

30.  A  titulo  produced  from  the  private  custody  of  claim 
days  after  the  occupation  of  Monterey  by  the  Ami 
satisfactory  evidence  of  occupation,  or  assertion  c 
support  the  claim,  and  the  decree  of  the  district  court 
StaUs  v.  Pieo,  666 23  H.  321. 

31.  The  claimant  shows  no  archive  evidence  of  his  gn 
ever  existed.  The  Mexican  government  relied  on  i 
given  to  a  claimant,  as  the  evidence  of  its  acts,  i 
States  V.  Bolton,  678 23  H.  341. 

32.  All  the  circumstances,  the  evidence  being  thoroug 
to  prove  that  the  claim  is  a  fraud  ;  and  the  decree  e 

33.  In  locating  by^survey^s  th^grants  cotififihed  undel 
to  be  bound  by  the  decree  of  confirmation,  so  far  as 
quantity.     Castro^  v.  Hendricks,  640  ....  23  H.  438. 

34.  In  making  this'  survey  his  acts  are  imder  th*  coni 
roissioner  of  the  generkl  land  office,  who  cannot  be 
issue  a  patent,  by  a  writ  of  rmrtdamus,  when  soch  i 

36.  An  order  of  the  central  Mexioarf  government  to  the 
him  to  grant  the  lauds  of  the  islands  adjacent  to  the 
the  assembly.  A  dispatch  of  the  same  date  requir 
Castillero  might  select,  and  grant  the^ame  to  him. 
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■  6.  If  lan'aeceptftnoe  of  ihe  act  of  IS52  by  one  of  tbes4 
n  acceptance  may  be  inferred  in  favor  of  persons  b( 

■  companies  doing  tbe  acts  atithorised  by  thesa  stalab 
'^                     7.  As  against  innocent  pnrcbasers  for  valno  of  sacb 

■  will  not  be  permitted  to  contest  the  validity  of  tbe 
meeting  called  to  ratify  the  act  of  tbe  board  in  ma 

»  clined  to  vote  against  a  resolution  ratifying  tbe  act 

^f  be  had  voted  agaihst  it.    lb, 

r-  8.  The  charter  of  the  town  of  Oakland,  which  gave  po^ 

regnlate,  and  keep  in  repair  all  streets,  roads,  bridg 
<  slips,  &c.,  and  to  authorize  the  constnxctton  of  the  i 

a  to  grant  an  exclofsive  right  of  ferry  between  that  tc 

w  ordinance  of  the  town,  so  far  as  it  attempts  to  gri 

Mintum  v.  Larue,  638 23  H.  435. 

Equity,  Geheral  Prikciplei 

COURT  AND  JURY. 

The  question  of  the  abandonment  of  the  invention  b}^ 
the  surreptitious  discovery  and  use  of  it  by  the  infrin 
as  matter  of  fact  to  the  jury,  under  proper  instruct 

Winsor,  1 21  H.  322. 

Contracts,  Constructioh  of,  9;  Patent  L. 

CUSTOMS  DUTIES. 

This  court  adheres  to  the  decision  in  Sampson  v.  Peasl 
that  the  duty  on  foreign  merchandise,  under  the  act 
puted  on  their  vslue  on  the  day  of  sailing  from 
imported,  and  that  the  value  for  such  purpose  is 
on  that  day.     Irvine  et  al  v.  Bedfield,  492 23  H 

DAMAGES— Meastjre  of. 

1.  The  rule  of  damages  is  not  the  contract  price  of  th 
it  would  cost  plaintiff  to  make  it  equal  to  what  it  f 
milard.  485 23  H.  149. 

2.  Where  a  plaintiflf  has  furnished  the  jury  no  proj 
tained  by  an  infringement  of  his  patent,  an  instruct 
which  restricted  the  recovery  to  nominal  damage 
674 23  How.  487. 

3.  The  rule  of  damages  for  the  use  of  an  attachment 
of  the  increased  power  given,  or  the  saving  to  a  c 
at  which  the  inventor  sells  to  others,  or  what  won 
been  made.     Ih. 

DES  MOINES  RIVER  GRANT. 

By  the  act  of  August  8,  1846.  congress  granted  \a 
purpose  of  aiding  said  territory  to  improve  tbe  ni 
from  its  mouth  to  the  Raccoon  fork,  so  called,  ii 
in  alternate  sections  of  the  public  lands  (remain^ 
posed  of,  incumbered,  or  appropriated.)  in  a  strip 
of  said  river,  to  be  selected  within  said  territory 
pointed  by  the  governor  thereof,  subject  to  thi 
treasury  of  the  United  States."  The  month  of  ^ 
of  the  course  of  the  Des  Moines  river  in  that  ten 
include  any  lands  above  the  month  of  the  Racot 
tbe  approval  of  the  secretary,  and  the  patent  of 
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case,  make  a  valid  power  of  attorney  to  her  son  in  ' 
executed  it  will  carry  the  title.    Qridley  v.  Weiibrool 

LiMZTATZOHS,  3,  4. 


•  Bill  of  Review. 


1.  A  bill  of  review,  founded  on  an  allegation  of  fraud  in 
cannot  be  sostained  on  that  ground  when  the  fraud 
there  is  no  sufficient  evidence  to  sustain  it.  MeMicke 
22  H  282. 

2.  Nor  will  Fuch  a  bill  be  sustained  when  the  origina' 
neglect  of  the  party  seeking  a  review  to  defend  the  ori 


•  Ihjcnction  to  Lard  OfFioEBt. 


Under  the  act  of  congress  of  August  31,  1852,  (10  XJ.  S. 
issue  of  land  scrip  to  the  holders  of  ouUtanding  mi 
retary  of  the  interior  is  to  determine  who  is  entitled 
cannot  interfere  with  him  in  the  discharge  of  thatdut 
that  he  is  about  to  issue  scrip  to  one  person  for  whi( 
right.     Walker  v.  Smith,  183 21  H.  579. 


-Judgments. 


A  surety  in  an  administration  bond  in  Mississippi  had 
him  for  default  of  his  principal,  and  gave  his  note  fo 
the  courts  of  Tennessee,  he  brought  a  suit,  in  which 
in  the  first  judgment  were  compelled  to  interplead,  a 
was  found  due  from  the  principal  to  plaintiff:  Held,  tl 
for  the  circuit  court  in  Mississippi  to  enjoin  the  colle 
first  judgment,  as  the  liability  of  the  surety  could  n( 
and  because  he  had  been  induced  to  make  no  defense 
plaintiff  in  that  judgment.     Cage*i  Executors  v.  Ca*i 


•  Practice. 


1.  When  property  held  by  a  receiver  pendente  lite  is  b 
one  of  the  parties  to  the  suit,  his  title  to  it  is  perfect,  i 
to  be  levied  on  by  execution  for  his  debts.     Veiy  v. 

2.  But  the  receiver  can  only  be  held  liable  for  not  delii 
the  decree  when  a  copy  of  that  decree  is  produced 
accompanying  the  demand  for  delivery.    Such  a  cou 
proper  to  prevent  future  litigation.     lb. 

3.  The  bill  in  this  case  was  brought  to  declare  void  a  cc 
in  fraud  of  creditors.  Held,  that  though  both  vendc 
and  alleged  in  their  answers  that  the  purchase  mo 
ing  circumstances  sufficiently  rebutted  the  answer: 
price;  possession  and  reception  of  rents  by  vendor;  ] 
pending  suits  against  him ;  at  the  date  of  conveyai 
was  his  brother,  and  the  absence  of  all  attention  oi 
in  the  matter,  and  of  any  proof  of  payment  except 
667 23  n.  477. 

4.  In  a  suit  brought  by  a  prior  mortgagee  to  forecl 
mortgager  is  not  a  necessary  party ;  and,  if  made  ] 
appeal  when  they  did  not  appear,  and  the  only  maU 
of  f>laintiff*8  debt,  which  they  did  not  contest.  Br 
118. 

Bill  of  Review;  Equity,  General  Princzpi.es, 
Women.  1,  2,  3,  4;  PnAciiCB  in  St^ 
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6.  Where  the  plainti^  in  tbene^  preoodiog  case,  whec 
9  actually  delivered,  aet  up  the  £ularo  to  del  i ver  the  oth 

defense  to  the  action^it  wae.held  that  if  the  deXendc^Dl 
e  n^age  of  their  haziness  as  known  to  plaintiff:},  the  n 

K  was  a  defense  to  the  coanter  claim.    Same  v.  Same,  • 

^  Contracts,  CossTRUcrioy  or,  .5 ;  Equity,  ?bactic£.  3 ; 

J  Practick  IV  Supreme  Court,  3 ;  ^ 

-EXECUTION. 


A  levy  on  personal  property  is  not  necessarily  void  I 
mannal  possesi^ion  of  it.  He  has  the  right  to  deposi 
may  leave  it,  if  he  chooses,  in  the  custody  of  the  pari 

levy  was  made.     Very  v.  Wathins,  661 23  H.  46! 

Equitt,  Practice,  1. 

INDIANS. 

1.  When,  by  the  treaty  of  October  27, 1832,  with  the  ] 
surrendered  all  their  rights  to  the  lands  then  ceded 
that  certain  quantities  should  be  reserved  to  particul 
tenants  in  common  with  the  government  of  the  title 
surveys  were  made,  should  locate  these  reservations. 
467. 

2.  In  the  absence  of  anything  in  the  treaty  or  any  ac 
individual  Indian  could  sell  and  convey  this  title  as 

3.  Such  a  conveyance,  made  before  the  survey  and  the 
the  issue  of  the  patent,  would  attach  to  the  land  wh 
the  patent  that  ib  was  for  the  land  reserved  for  thi 
concloflive  in  favor  of  the  purchaser  as  to  its  identity 

State  Statutes,  1,  2. 

INSURANCE. 

1.  The  language  of  the  contract  of  insurance  is  that ' 
freight  of  barque  Susan,  hence  to  Rio  Janeiro,  and  i 
in  the  United  States.'*  At  Rio  she  took  on  a  cargo  foi 
and  was  compelled  to  put  back  to  Rio,  where  she  v 
Held,  that  the  contract  was  for  insurance  of  all  frei 
the  outward  or  return  voyage,  and  covered  the 
complete  the  delivery  of  the  return  cargo.  Lisun 
Virginia  v.  Mordecai,  254 22  H.  111. 

2.  That  the  question  whether  the  policy  was  an  op< 
the  company  was  released  by  reason  of  the  condec 
raised  here,  because  they  were  not  raised  in  the  ci 
shows.     Ib. 

4.  The  policy  named  one  and  a  half  per  cent,  as  a  no 
there  should  he  "  an  additional  premium  if  by  vessf 
vessels,"  and  that  "the  premiums  on  risks  should 
dorsement,  and  such  clauses  to  apply  as  the  comp 
successively  reported."  Held,  that  in  case  of  a 
lower  than  A  2  it  was  the  right  of  the  company  to  fi: 
the  assured  accepted  those  rates,  and  |>oid  or  sec 
assurance  was  made.  The  Oriental  Mainal  /nsuroi 
IL  401. 

4.  An  instruction  of  the  court  that  the  contract  i 
reported,  and  that  the  rate  of  premium  to  be  paid 
by  the  court  and  jury  on  the  trial,  was  erroneous 
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for  tfxecatioa,  bat  the  ret  most  accompaDy  the  appea 
render  and  enforce  its  own  decree  in  the  case.   lb. 
4.  The  parties  cannot,  by  an  agreement  in  this  coart  thi 
in  the  district  court,  give  jurisdiction  to  this  coart  in  i 

JURISDICTION  OF  SUPREME  COURT. 
Amoubt  is  Contboversy. 

1.  The  act  of  May  3, 1844,  which  anthorisee  a  writ  of  < 
regard  to  the  amount  in  controversy,  is  limited  to  suitf 
for  the  infringement  of  the  revenue  laws,  and  does  nol 
lector  for  duties  imposed  and  paid  in  excess  of  whai 
OambU,5l 21  H.  390. 

2.  Such  a  case  dismissed  for  want  of  jurisdiction,  where 
lector  is  less  than  $2,000.     lb. 

3.  Where  a  decree  in  admiralty  for  the  owner  of  the  ve* 
freight,  but  $583.84  was  against  one  defendant  and  $1, 
the  latter  alone  appealed,  the  case  must  be  dismissed— 
eral,  and  neither  of  the  sums  awarded  exceed  $2,000. 
to  be  a  joint  decree,  but  one  defendant  has  appealed. 
23  II.  481. 

Pbactiob  15  Supreme  Court, 


-Generally. 


1.  Where  a  case  has  been  dismissed,  because  no  appeal  wi 
cannot  he  reinstated  by  an  agreement  in  writing  to  v 
consent  cannot  give  jurisdiction  to  this  court  Ball 
389. 

2.  The  doctrine  of  the  Insurance  Co.  v.  Mordecai,  2  Milh 
a  writ  returnable  on  any  other  day  than  the  first  day  c 
and  confers  no  jurisdiction.    Porter  et  al.  v.  Foley,  51. 

3  It  can  neither  be  amended  here  nor  remitted  to  the  circ 
the  cAse  being  dismi.«sed,  the  plaintiff  may  withdraw  t 
in  connection  with  a  new  and  valid  writ,    lb, 

4.  Wliere  the  writ  or  the  copy  of  the  writ  of  error  fiU 
seal,  the  writ  is  void,  and  the  case  must  be  dismissed. 
227 22  11.46. 

5.  The  question  of  the  jurisdiction  of  the  inferior  coui 
appeal  to  this  court,  and  must  stand  for  hearing  on  tl 
dismi8.<<al  here  on  motion.  The  Brigadier  Oeneral  SU 
22  U.  48. 

6.  Where  a  writ  of  error  describes  the  real  plaintiff  in  i 
vice  versa,  the  writ  is  fatally  defective,  and  cannot  ) 
must  be  dismissed  for  want  of  jurisdiction  in  this  a 
244 22  H.  87. 


•  Over  State  Courts. 


1.  From  a  judgment  of  a  State  court  discharging  a  pi 
court  of  the  United  States,  a  writ  of  error  lies  to  ihV 
the  act  of  1789.    Ableman  v.  Booth,  130 21  11. 

2.  A  question  of  merger  of  the  cause  of  action  in  a  fom 
another  State,  as  it  affects  the  mere  form  of  pleadi 
can  take  jurisdiction  from  a  State  court.  White 
H.  19. 

3.  That  inasmuch  as  the  State  court,  in  deciding  lUf 
below  was  valid,  decided  in  favor  of  a  right  d 
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LIMITATION. 

1.  In  an  action  of  a$tun^^  brought  to  recover  the  ani< 
the  jadgmeot  against  the  warrantor  in  the  first  to 
the  Stato  of  Maryland,  where  this  second  action  is  b 
V.  Fwcman,  479 ^  H.  132. 

2.  Tho  cause  of  action  accraed  on  the  covenant  of  Wf 
eviction  was  rendered,  or  when  the  defendant  in  that 
the  successful  party  in  that  suit.    lb, 

3.  Wliero  tho  common  ancestor  died  in  1793,  seised  of  1 
heirfl  lived  in  Canada,  and  the  two  sons  who  lived  wi 
continued  in  poxiession  and  occupation  until  the  comi 
eery  in  1857.  and  one  of  the  heirs  had  the  land  eonfii 
by  congresK,  and  a  patent  issued  to  him;  the  ca^e  is  o 
liiihroent  of  an  impliei  trust,  and  a  court  of  equity  n 
applying  the  statute  of  limitations.    BeambUn  v.  Bca 

4.  It  is  no  suficient  averment  in  the  bill  to  avoid  the 
know  until  1840  of  acts  and  intentions  of  defendants 
more  definite  statement  of  the  acts  of  defendants  id 
efforts  of  plaintiffs  to  secure  their  rights  is  necessary 
tions.    lb. 

EauiTT,  Qkkrkaz  Pbcsoipli 

MARRIED  WOMEN. 

1.  A  woman  who  is  divorced  a  msnta  si  iAsrs  may  mail 
her  husband,  and  it  should  be  brought  by  ber  next 
21  H.  682. 

2.  Where  the  husband,  after  such  a  divorce,  removes  to  s 
Sute,  leaving  his  wife  behind,  her  domicile  and  cilLZ< 
do  not  follow  the  husband.    lb. 

3.  Hence  she  can.  by  ber  next  friend,  bring  a  suit  in  the 
he  re>«ides  to  enforce,  on  its  equity  side,  the  payment 
ordered  to  pay  her  in  the  divorce  suit.    lb. 

i.  A  decree  of  divorce  a  vinculo,  obtained  by  the  husl 
new  retiidence,  cannot  deprive  the  wife  of  her  right 
decree.     76. 

5.  A  married  woman  may  receive  and  convey  title  to  lai 
provided  no  right  of  his,  legal  or  equitable,  is  affecte< 
V.  Wynant,  684 23  H.  500. 

6.  The  fact  that  the  conveyance  to  her  in  trust  for  her  i 
her  creditors,  gives  her  heirs  no  right  to  question  th€ 
for  value  from  her.     lb, 

7.  A  trustee  feme  covert  may,  under  the  circumstane< 
case,  make  a  valid  power  of  attorney  to  her  son  in  Ir 
it  will  carry  the  title.    GridUy  v.  Wfthrooh,  686.. .«. 

OmsBVBHiP,  5. 

MISSOURI  LAND  TITLE.^ 

1.  The  United  States,  by  various  acts  of  eongrem,  resert 
lands  to  which  claims  had  been  set  up  under  Spil 
Louisiana  purchase;  but  from  the  years  1829  to  K 
annulled  or  inoperative.  In  1836  the  eonoession' 
claimed  was  confirmed  by  an  aet  of  congress.  Hel<l| 
New  Madrid  certificate  on  this  land  in  1818,  and  a  p^ 
void,  because  at  both  these  dates  it  was  reserved  by 
the  land  officers  was  without  authority.     Eattan  ri 
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INDEX. 

i.  Where  th«  charter  of  &  railroad  compaay  anthorix 
the  road  ran  to  take  stock  and  issae  bonds  in  paym 
vote  of  the  citizens  in  favor  of  a  subscription  constitn 
nntil  tho  subscription  is  actually  mado  by  tho  proper 
vfoU  at  aL  r.  Conntjf  of  Ihvicss,  377 22  IL  381c 

5.  An  amendment  to  the  constitution  of  the  State,  ma( 
subscription,  forbid  the  counties  from  loaning  their  cr< 
such  subscriptions;  and  the  bonds  issued  after  this  in 
after  the  new  constitution  went  into  effect  were  void, 

NEGOTIABLE  PAPER, 

1.  CertiScates  of  the  public  debt  of  the  republioof  Te 
able  instruments,  and  the  distinction  considered  < 
Hodge,  57 21  H.  397. 

2.  Successive  eodorsert  of  negotiable  paper,  as  they  app4 
liable,  or  liable  for  contribution,  unless  an  express 
MeCaHy  and  Wynn  v.  RooUU  al^  75 21  H.  432. 

3.  An  endorser  may  take  up  the  paper,  after  its  maturil 
collateral  secnrity  for  his  own  debt  to  a  third  party,  wl 
endorsers.    Ih, 

4.  The  fact  that  the  party  who,  as  endorser,  took  up  the 
ment  for  the  benefit  of  creditors  of  the  payer,  is  no  def 
such  assignee,  he  had  funds  sufficient  to  pay  the  debt 
that  purpose.    J6. 

5.  That  a  bond,  though  a  sealed  instrument,  which  ds  ] 
order,  is  a  negotiable  iastmnent,  is  established  by 
the  courts  of  this  country,  though  otherwise  in  Englai 
MamachmttU  Railroad  Company,  181. ..^.21  II.  575. 

6.  Such  a  bond,  with  a  blank  for  a  payee,  may  be  fiUec 
last  bolder,  and  sned  on  by  him.    lb, 

7.  Defendauts,  residing  in  Indiana,  signed  their  name  a 
change,  which  were  blank  as  to  date,  amount,  and  m 
sent  them  t^  Pittsburgh,  to  their  correspondent,  to  h 
drafts  eeld  (tor  the  benefit  of  the  defendants,  w4»ich  \ 
purported  on  their  face  to  be  first  of  esobange,  and 
Held,  that  notwithstanding  these  words,  when  the 
accepted  for  value  to  a  bona  fide  purchaser,  the  defeM 
of  each  one  of  said  drafta  so  accepted  and  sold,  i 
JV<rtf,248 .22  11.90, 

8.  Where  a  promissory  note,  made  payable  to  a  par 
endorsed  by  a  third  party,  snch  third  person  is  held  i 
antor,  or  endorser,  according  to  the  nature  of  the  i 
the  parties  at  the  time  it  took  place.    Bey  v.  Stmpm 

9.  Where  such  third  person  put  his  name  on  the  papei 
it  was  delivered  to  the  payee,  he  must  be  held  to  b« 

10.  Parol  proof  of  the  circumstanees  under  which  thee 
ble  to  show  the  nature  of  the  transaction.    Ih, 

11.  A  notary  public  who  has  called  several  times  at  t 
of  a  bill  of  exchange  on  the  day  on  which  it  is  pay 
to  answer  his  demand,  is  net  bound  to  seek  such  i 
Wueman  v.  CkiaptUa,  fi07...,.,28  H,  368. 

12.  His  certificate  that,  with  the  draft  in  his  poeset^ 
that  day  at  the  business  place  of  the  acceptor,  is^ 
done  at  proper  businees  hours;  and  if  this  is  ^ 
devolves  on  the  par^  disputing  i«.    Ih. 
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•  k&«wlMlgd  wliiek  «iiabl«i  hin  to  constract  and 

iafiingM  if  ba  oDBtinue  tbii  nte  after  the  patent 

CoitbtavdJubt;  Costbacts,  Co 

PRACTICE  IN  CIRCUIT  COURT. 

1.  An  exceptioil  to  the  refosal  of  a  jndge,  after  th< 
exception,  is  a  nullity.    Martin  y.  Ihnuen,  55... 

2.  It  is  the  settled  doctrine  of  this  court  that  the  c 
against  the  wish  of  the  plaintifiT.     Castle  ct  al.  v. 

3.  Nor  will  this  court,  at  the  close  of  the  evidenc* 
acquittal,  or  permit  a  jury  to  pass  on  the  guilt 
where  there  is  any  testimony  against  him  which 
other  defendants  may  wish  to  use  him  as  a  witne 

4.  Though,  as  a  general  principle,  a  plea  is  not  demc 
as  the  statute  requires,  hut  the  objection  must  I 
State  court  has  held  that  the  omission  of  the  vei 
rer,  the  circuit  court  should  follow  the  rule  of  tht 
V.  Corporatxoh  of  Vlchburg,  643 23  H.  443. 

COKTRAOTS  FOR  BuiLDINO.  6 ;  EQUITY,  QeJTERAL  Pbi: 
JUBI9DI0TI0H  OF  CiROUIT  CoUBT,  05  APPEAL, 

PRACTICE  IN  SUPREME  COURT. 

1.  Where  the  value  of  the  property  in  controyersy 
proceeding  in  the  court  bMow,  it  is  not  admit» 
affsci  the  jnrisdietion  of  this  oonrt  Biekmand  v 
H.  391. 

2.  Nor  will  thi»  oonrt  in  a»y  ease  reoeire  affidavi 
case  which  has  been  diMntased  beoanse  the  enm  ii 
76. 

8.  Case  wanting  on  appeal  in  eyidenoe  of  material ) 
partiee  ta>  the  anii  ittvened  and  remanded  for  am 
mony.     Combt  y.  JETod^.  57 21  H.  397. 

4.  Where  an  i^vpeal  has  been  docketed  and  dtemise 
same'oaee  cannot  be  docketed  aad  heard  -at  aooti 
Bo^en  H  al  y.  Law,  147 21 H.  526. 

5.  Where,  under  the  code  of  procedure  in  the  cour 
waiyed,  and  a  case  tried  without  ezoepttons,  the  : 
the  £»cU.    LawUr  y.  Claflm,  215 22  H.  23. 

6.  The  only  qneetion  open  in  this  courts  ae  the  reco 
gage  was  discharged;  and  this  court  concnrs  witl 
that  it  was  not.    lb, 

7.  Where  a  case  if  submitted  to  the  oirenit  oonrt  ii 
court  certifies  to  fae4e  which  rapport  the  plainti 
no  exception  in  the  course  of  the  trial,  cannot  be 
was  not  sufficient  evidence  to  sustain  the  finding 
£mm9rling,  243 22  H.  83. 

8.  Although,  by  the  laws  of  the  territory,  all  suits, 
cognicance,  are  carried  from  the  lower  court  to  th 
writ  of  error*  that  does  not  affect  the  mode  of  rei 
this  case  is  essentially  of  an  equitable  charact< 
appeal  from  the  supreme  court.      Brewttcr  v.  Wi 

9.  Where  the  record  of  a  case  shows  that  it  was  sub 
and  there  are  no  facts  found  by  the  court,  nor  an 
do  nothing  but  affirm  the  judgment.     New  Orlec 
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